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District Court has exerclsed its discretion’ under sectlon 5, * 18¢6,
Limitation' Act, in a ‘capricious or arbltxary manner.’ - We,, " Bmiwmio
. accordingly, confirm the decree of the lower appellate Court AYYAVEA
-;w1th costs., R ' '
Decree confirmed.

- - "R R

-

. APPELLATE CIVIL.-'

Bgf’ore Sir Lawwnce Jenhns, KCIL E, C/uqf’ sttzce, and
Mr, Justice Beaman. . '

CHUNILAL MANLKLAL (omc;mu. PLAINTIFF), AI’EE‘LLANT,') KIRPA-. To06. -
* SHANKAR BHAGVANJI (or1eNAL DEFENDANT), RespoxpENT¥ .. Seplember 18.

- Municipality—Election of Counsillor—DB Jé-elcotwn—Oﬁcer appointed to
" receive nomination papers —Return by the officer of plaintiff's nomination:
papers—»S'mt for injunction and declaration—Malice. ~

The plmntlﬂt' Who was a councillor of Surab Mumclpahty, dls‘xbled hlmself
from continuing to be a counmllor by virtue of clause (B) (43) of sub-section (2)
- of section 151 of the District Municipal Aet (Bom. Act III ¢f 1901) for

having acted as a councillor in a matter in which he had been professwnally
interested .a% & pleader on behalf of .a client. On the plaintiff being thus
_unseated avacanéy was created and a bye-election was ordered to be held. -
. The defendant wag the officer appointed by the Collector to receive nomination:
papers for the bye-election. The plaintiff, who was duly -qualified by

“‘ Second Appeal No. 68 of 1906,

(l) Clause () (3) of sub- sectxon (2) of section 15 of the sttrict Mumcxpa‘{ Act™
(Bom. Act III of 1901): .
o ( (2) If any councillor durmg the term for which he has been elected or
appointed—. i - -
C(ay % * - S A U
() acts as a councillor in any matter B )
(0 * . x . C# ®«

(u) in which he is professlonally interested on behalf of a clienty
pnncxpal or othen person, or . S
(c) . - * ®

Co @ - e mn
; (,,) * . R 5, .: . . - M

- -he shall be disabled- from contmumg to be a’ conncxllor, and his offico shall
becomo vncant. . : :~ ’ . ’

L N - R
%
3 . - o s 7w
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- 1908, . secho'x 12 of {he District Municipal Act (Bom. Act III of 1901) to be a
T Cnusian  oaudidate, was nominaied as & candidate by duly qualified electors. The. oﬁicer
o appointed to - receive the nomination papers received the papers.of the -
Sfl{::‘;‘:; * plsintiff's nomination, and having heard the plaintiff, returned his nomination

‘ - -. .papers on the ground that he, having been disabled, could not stand as a

candidate at the bye—electlcn to fill up a vacancy created by himself. .~ < -~ :‘.

The plaintiff thereupon bloughta suit against the officer for an - m]unctlon
that the defendant should enter the plamtlﬁ’s name in the list of candidates -to
be published by the defendant and for a declaration that he was duly qualified -
to appear as a candidate, " The plam‘cﬁf subsequent]y claimed damages in licu
of injunction,

The first Court found that the p]amhﬁ was not entitled to an m]unctxon, bnt
it awarded to him damages to the extent of Rs. 150 owing to the defendant 5.
wrongful act. B

- On appeal b y the defendant the uudge reversed the decree and dlsmlssed the
_suit on the ground that malice on the part of the defendant was necessary to
such a suit and that no such malice was proved

"Held, confirming the decree on second appeal by the plaintiff, that in- the
absence of malice no such suit could lie against the defendant. -

SEcoND appeal from the decision of “W.T. Baker Actmcr
" District Judge of Surat, reversing the decree of J..B, Modl,
First Class Subordmate Judge. -, - . ST

‘The plaintiff was at a goneral election- of members for the
‘Surat Municipality duly elected as a counc1llor in February
1904, Subsequently there was an election suit in which the
- plaintiff was pleader for the applicant. The plaintiff in connec- -
tion with that suit acted as a Municipal councillor and gave his-
opinion as councillor in that matter. He was, therefore, under
. sub-section 8 of section 15 of the Bombay District Municipal
‘Act (Bom. Act 11T of 1901) declared by Government as disabled

{1) Section 12 of the District Muricipal Act (Bow. Act IIT of 1901) :°

12, Subject to the provision of section 13 and to the qualifications mentioned

iu section 15 and sub-sections (3} and (6) of sectxon 22 as regards candidates, and

“in section 21 as regards vobers, _ o
@ * oo oo " * o
B () T Lok *® % »

A~ *(0) every Advocate of tho High Coutt and ev ery pleader holdmg a sa.nnd
' - from the High Court, and L

@ BT

fe) o il * ’ * - e

B

shall be qualified as a candidate, and to be'engered in the list of voters for the
said dlstnct. . :

\ff',‘ -
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from contmumg to be a councillor by virbue of clause (b) (u') T-19%.
-of sub-sechon 2 of section 15 of that Act for having acted 2s s m )
- Councillor ‘in a.matter in which he had been professionally C Rimese

~ interested on behalf of a client. A vacancy was thus created on ~ SHANEAR.
the plaintiff being so unseated and a bye-election was ordered to
be held on the 24th August 1904 to fill up the casual vacancy.
. The plaintiff, who as graduvate of the Bombay University and
+as a pleader of the High Court, was duly qualified under
- section 12 of the Bombay District Municipal Act (Bom.- Act TII
.- of 1901) to be a candidate, was so nominated by duly qualified-
electors. - The defendant was the officer appointed by -the Col-
lector to receive the nomination papers under rule 13, para-
- graph (1) of the District Municipal Election Rules ®, and the
_ papers ralating to the plaintif’s nomination were handed over to
the defendant on the 12th -August 1904; by the plsuntxff as
_required by the notification issued by the Collector. He"
" received the papers and after hearing the plaintiff, the ‘nexb. day
returned the papers to the plaintiff with a letter stating that the
_ plaintiff having been disabled, he cannot be allowed to fill up
. the: vacancy caused by himself. As the time to receive the -
nomination papers was to expire on the 17th August 1904, the
- plaintiff brought the present suit on the 15th August asking for
an 1nJuncb10n that .the defendant should enter the plaintiff's
‘name in the list of candidates to be published by the defendint,
“and for a . declaratzon that the plamtlﬁ" was duly qaahﬁed to
_appear as-a candxdate at the bye- election and at any other .
election that may be held to fill up that vacancy. The plaintiff’s
prayer for a temporary 1nJunctlon was refused as the defendant
‘published the list of candidates on the 1&th August 1904 without
including the plaintiff’s name, The plamtlﬂ' subsequently asked
for damages in lieu of injunction. ‘

(1) Rule 13, para. (1} of th: District Munieipal Election Rules

13. (1) Ev rery .person who desives cr is willing to ‘bocomo a canildato

" for a-Municipal Commissionership must be nominated in writing for his rur:

pose by 1wo persons entitled to vcte aé the election for such Municipal Com-

. missioner:hip, end thenomination paper must lear an endorsemert signed by

tho nominee signifying his willingness fo serve, if Lo should be ‘elested, and

_ be delivered to the officer appomteJ by thé Collector for tlns purposn, at leash
geven days before the date fixed for the election, . P
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The defendanb answered, wter alw, that he bemw a Govern—
ment officer the Court had no jurisdiction # entertain the. suit
under section 32 of the Civil Courts’ Act (XIV of 1869), that
the plaintiff having omitted to give notice under section 434 of
the Civil'Procedure Code (Act XIV of 1882), the suit was ‘not.
maintainable, that as the orders passed in the suit would not be
binding on the defendant the suit should fail, that no cause of
action was disclosed against the defendant in his private capacity,*
that the Court cannot-interfere with the defendant’s exercise of
the discretion vested in him by law, that the plaintiff’s’ nomi-
nators having failed to satisfy the defendant that the plaintiff
was duly qualified, the defendant’s action was justifiable, that
the plaintiff was not duly qualified as a candidate and that no

'declaration could be granted against the defendant, he being in

1o way interested in denying the plaintiff’s status and having

"in his personal capacity not denied or afﬁrmed anything about

that status. .

The Subordinate Judge found that the suxt was nob barred
either under section 32:of the Civil Courts Act (XIV .of 1869) \
or under section 424 of the Civil Procedure Code (Act XIV of
1882), that there was a cause of action for the suit and it was
maintainable with respect to the relief in damages and not with
respect to injunction, that the plaintiff was duly qualified and
that the defendant acted wrongfully and was liable in damages.

- He, therefore, passed a decree awarding to the plaintiff Rs. 150 -

for damages. The following are extracts from his judgment : =

Now what oecurred in the plaintiff’s case is this. There were 3 nomination
papers in his favour signed by eleven nominators in all. These papers weére
delivered by the plaintiff himself as a candidate to the defendant on the 12th
August, and there was a discussion between the plaintiff and the defendant as
to the eligibility of the plaintiff. There was one voter present just outside the

" Qefendant’s office room, but the defendant did not express any wish to call up -

any of the nominators. Next day he sent back the papers to the plaintiff with
a lotter stating the grounds on which he declined to receive his nomination.

- The time to receive such nomination explred on the 17th, while the presnnt suit

for an injunction wags filed on the 15th
The proper thing for the defendant 16 do was to hu.ve kept the papers with

“himself, and after hearing the nominators on the 19th, to have published his -

list of candidates in which he was at liberty to include the plamtlﬁ”s name or to

omit it
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There iy no doubt that the defendant ought to have ngen the nominators an
) opportumty of appearing before him and satisfying him on the questlons, the

. burden of proof regarding which rested on them ; if they had thus the onus on
them, they ought also to have had the right to meet it. The privilege of

- paming their own candidate required no less protection than the candidate’s-.
privilege of getting a chance of election. The electors ought each and every

one of them to have bean called upon to vindieate their nominee’s right, and

last of all the plaintiff had every right to get his nominators heard in his
" interest. His himself pleading his own canse was. nowhere allowed by the
"-election rule and did not satxsfy that rule, 3

.Ag the nominators were at liberty to send the nomination papers in any way,

and not to be personally present- when the papers were handed over to the

defendant, T have already remarked upon this. The' defendant, it seems, was.’

bound to havo kept the papers and to have called upon the nominators to argue
_ the case. It may be said that the plaintiff should have waited till the 19th to
see if the defendant was goinig to include his name in the list or not, though
Ahe defendant had returned the nomination papers, It may be said that the

plaintiff and his nominators should have gone again to the defgndant“befoye' .
the 17th and presented the papers again. I think that the defondant’s decision
communicated in his forwarding letter precluded 'Lll idea of thls sort of attemptv

to bring him round.

Thus, then, it is clear that the defendant had committed a grave irregu.

larity. Butnow comes the question of his responsibility for it and this is not
an easy question to answer, especially as neither party has blought befote the
-Court full and sa'isfactory precedents on the point. :
R % % ¥ % o
In Addison on Torts (6th edition) it is said: “The functions of a returning
" officer 'are not wholly ministerial, but are partly judicial and are partly minis-
terial, and a judicial officer cannot be made' responsible for an erroneous or

" wrong judgment when he has acted bond ﬁde in the m'mtter of whxch the law‘

gives him cognizance” (page 652).

I think this suffices to prove defendant’s liability. Though not a J ndge, ho
had quasi-judicial powers. He has exercised them in a way not at all justified
jby law. We do not care what conclusion he has come to, but he hag come to
this conclusion without making the necegsary inguiries from the parties
concerned, namely, the eleven nominators. T

* ¥ s % * LI

1 hold the defendant has acted wrongfully and is Jiabls in demages to the
I&lamhﬁ' Next I have to consider the amount of damages to be allowed to the
plaintiff. The actual expenses the plaintiff has incurred in connection with

" this suit, if they be reasonable, may fairly be allowed, as the direct loss caused’

by the defendant’s wrong, .

U . .
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" Plaintiff paid Re. 75 to a Bo'nﬁ)ay barrister for thiy suit and Rs. 50  to his’

pleader here, - I allow these sums asreasonable ones. He says he lostan 'engage-‘“

. ment in a criminal case. I do not think that a direct damage. Also I would (

~not allow his travelling expenses to Bombay. There was no I_iead'of personally.,

~ going to Bombay to get counsel’s opmwn _So I allow, him 'Rs. 75 plus Rs. 50

== 125 under-the first head, ~ - R
T think Rs. 25 quite enough for the damage to hls franchise rwht

~ On appeal by the defendant the Judge reversed the decree and A
dismissed the suit, holding that there wasno cause of action
“against the defe_ndant The Judge. was of opinion that the
“plaintiff was qualified to stand as 2 candidate but the defendant’s-
action was dond fide and there was no malice on_his p'u'b .
The reasons of the Judge were as follows :~— s

The plamt:ff is_a graduate of the Bombay University and a H}gb Gourt
pleader.. Hao is admittedly a qualified candidate and was elécted, but he was
subsequently disablad under sub-section! 2, clause b (i) of seotion 15 of the
“Act, . It is argued on behalf of the appellant that he was nota competent candi-
date at the bye-election held_ to fill the vacancy thus caused. I do not, however,

- think that section 15 can be read in this manner. Tt is argued that disquali-

fieations refer to those impediments to becoming a ‘candidato which arise’ before
the election and disabilities are those which arise afterwards. Thero is, how-
- ever, a wider distinction than that, for a councillor may besom? dlsqual;ﬁed
after his election. It is -argued that « disabled from continuing to be a
conncillor ” means disabled for the unexpired portion of the term for which ho’
iselected. I can, however, §00 1O wauant f<>1 realmg these . v'oxds mto the,
seetion, = i i :

" On reading the sectzon it wlll appear that disqualifieations bm a.ny one from
becoming a councillor either permanently, e.y., females, or until the happening
of a certain event, e.g., conduction (sic.) by Government in the case of conviction,

" discharge in the case of uncertiticated bankrapts, and s on. Hence in the case

of disqualifications the impediment is either permanent or terminable at a pariod
which can be understood from the context. In the ease of disabilities no such’
limit ean.be inferred and the law provides none. There appears to mo to be no
warrant whatever for inferring that the limit is to bo till tho next gemeral
olection. - The law docs not say so. Allitsays isthat the person so disobled
shall not eontinue to be councillor and bis office shall become vacant.. The

- provisions of the law are fulfilled when his office becomes vacant, and if he is -
re-elected he cannot be said to contraveno the law, which only says ke shall not )
* eontinue to be a councillor without vacating office. A person, who is unseated

and has to go through a fresh election, does not continue to be a councillor,

* There is an interval in his occupation- of the ofﬁce, and wken he returns, he

returns under a fres_h electoral mandate. In rmy opinion this is the proper
nterprefation of the section, which only contemplates that a person disabled -
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: fsha 15 waeate his scat and De compelled to undergo a fresh election, Tt is “quite ”

-unneeessary to read into the law words which are not there. If it had been
intended to prohibit the re-election of a disabled councilior &ill the next general
-election, this would have been presumably stated in the Act. . But there is

nothing to that effect.” I would therefore hold that there is nothing in thelaw

- which prohibits a councillor disabled under paragraph (5) of sub-section % of
“section 15 from again becoming & councillor and a fortiori from being a

'-‘éaxid_idate.for,the seat h has vacated. It is irue that a person becoming

" disqualified after election is also disabled from continuing to be a_councillor,

~but his case must be considered in the light of the disqualifications mentioned
in the first portion of the section. There is fo my mind a clear distinetion

- between the caso of a persen labouring under one” of tho disqualifications
mantioned in the first portion of the section and the case of a person disabled
by one of the causes mentioned in paragraphs (5), (¢), (d), (¢) of sub-section 2 of
-section 15, and I am unablé to ses that a person-falling under any one of these
-heads is prohibited from again standing for the seat vacated by him.

The law requires that his seat should be vacated. This has been done in the
-present case, and the plaintiff being admittedly qualified under section 12 has -
‘aright to stand as a candidate for the seab rendered vacant! by his own

'dlsa.blhty )
L * e oY

It f;.ppears the plaintiff preseniel his nominabion papers himself on 12th -

" August 1904, and defendant states he had some discussion at the time with the
plaintiff, as he told the plaintiff that he felt some doubt sbout his disability.
. He told the plaintiff he would consider the matter and would let him know his

" decision the next day. Next day the papers were returned to plaintiff with a

- letter stating that the defendant refused to receive his name. I am of opinjon
that there being admittedly some doubt in defendant’s mind as to plaintiﬁ"s
eligibility, and the papers being put aside for consideration till the next day, it
was the daty of the plaintif’s nominators under rule 13 to satisfy the defendant.

"I do not think that the defendant’s omission to call them can be construed as a

% congcious violation of the law,” and if his interpretation of the rule is wrong

.1 caunot hold that it is more than an honest error of 1udgment. It has not

been alleged that there is any ill-feeling between the parties Which wounld lead -
defendant to do anything he could to prevent plaintiff from becoming a-

‘candidate. Why should it be presumed that because defendant put a particular
interpretation on the law that therefore he was consciously violating it? The

Sub-Judge thinks that a single glaace at the rules would have shown defendant -

that he was bound to call the nominators. The rule does not to my mind show
anything of the kind. Nor can I agree with the Sub-Judge in holding that
the-nominators were not given an opportunity of justifying their choice since
_the papers were not reburped till the nest day and it was known to the plaintiff
that his qualification was doubted by the defendant. He could have told his

nominatorss It is not alloged that the nominators went to the defendant and

. ] ."‘43‘.}.
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o refused to henr them, I would thelefore hold that the facts discloso 1 no
malice and all the quotations in the Sub-Judge’s judgment from Pollock on -
Torts, &c., will show thatan officer exercising ‘quasi-judicial functions cannot be
made responsible for an erroneous or wrong judgment if he acts bond fide. . .-
In my opinien the defendant’s action was not erroncous, but if it were he i 1s- .
Protected, as it does not appear that he was not acting bond fide. There is no

“malice as there was in Ashby v. leite(l). If the defendant’s view was wrong,

he acted bond fide in pursnance of what he believed to be the duties of his office, .

“and therefore he would not be lisble to any action, cortsinly not to any action

for damages (cf. Sabkapatwm_qhx Abdul Gaffur, 1. L. R 24 Cal,p. 107 af
p. 114). -

The plaintiff pleferred a second appeal and the defendant ﬁléd
cross objections under section 561 of the Civil Pmcedure Code -
(Act X1V of 1882).

L 4. Sﬁalz appeared for the appellant (plamtnff’) , '
M B, Chawbal (Government Pleader) appeared for the

1espondent (defendant),.

JENkINs, C. J. :—~Though several questiohs are raised in this
suit and have been decided in the lower Courts, we think there

'is only one on which we ought to express an opinion; and tbab

is, whether the present suit lies.
The acting District Judge has ‘beld that it does not, and he has .

‘come to that conclusion because in his opinion malice is necessary
‘to such a suit, and he holds that there is no malice.

"The case appears to us to. be one to which the lang-ua,ge,of.

-Lord Chief Justice Abbott in Cullen v. Morris® is peculiarly
-applicable. It may be said here, as it was said there, that

“the returning officer is to a certain degree a ministerial one, but
he is not so to all intents and purposes ; neither is he wholly a
judicial officer, his duties are neither entirely ministerial nor

‘wholly judicial, they are of.a mixed nature. It cannot be
-contended that he is to exercise no judgment, no diseretion what-
- BOBVEL sevisyeesserrensersarenrnsnnesy the greatest confusion would
“prevail if such a discretion were not to be exercised. On the

other hand, the officer could not discharge his duty without

o great penl and apprehension, if, in consequence of a mistake, he

(1) 1 Smxth’s L. . 240 (11th Edn,), (D (1819) 2 gt'.m'k 577 at p. 587 .
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bQC‘lme lmble to an action. It has been urored that Lord Holt
~ who with great honour to himself once filled th1s seat intimated
his opinion that the mere refusal of the vote of a person entitled

45
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to vote, would glve the party a right to sue the returnmw officer, -  SUANEAR,

3 ‘Whether he ever did say so or not, we do not certainly know,
for the reports of that case are very imperfect; No one
-entertains a greater veneration for that learned Judge than I do,
~ butif he did so express himself, I am bound to dehver my opmlon
“that he was mistaken.” ‘ -

In our oplmon it would be unreasonable to hold that an oﬁicer,
~ who had to perform the functions allotted to the defendant, was
ih"able to a suit because he made a mistake in good faith in deter-

mining questions that arose for his decision. We do not say that -

the defendant did make a mistuke, for in the view we take that
question does not arise for our decision. ~Bub assuming that

“he made a mistake, still we think that in the absence of malice
10 suit can lie against him,

- For these reasons the decree of the lower appellate Court must

: be conﬁrmed with costs.
: Decree conﬁrmed. 4

G. B.R.

APPELLATE CIVIL
Bcfme Sir La,wrence J enkms, R.CcIL E' Oluqf Justwe, and
M, Justice Beaman.

' YEB BEG MAHOMED (oR16I NAL DEFENDANT), Armmﬁ’f, v .
ALLIBHAT MANGALJI (ORTGINAL PrAINTIFF), OPPONENT-

Presidency Small C’ausc Courts’ Act (XV of 1882), chap. VII—Owd P; 0C g
dure Code (Act XIV of 1882), sec. 108—Presidency Small Cause Court—
Proceedmgs in gjectment—Ex parte or der—Power to set aside.

The Small Cause Court has an mherent power to deal with an apphcatmn to
set aside an order made ex _pcm te and to set it aside upon a proper cause. bemg
substantiated.

Per JENKINGS, C. J.: —-It is elroueous to supposethat section 108 of ‘the Code
- of Civil Procedure has no application to pmceedmgs under chapter VII of the

Presidency Small Cause Courts’ Act. ' '

)

* Application No» 201 of 1906 under the extriordingry jurisdiction.

1906,
September 18,
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