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.(c) On Bs. 500 from the 20th of January 1905 to tho Snd'of
. August 1905.

(@) On Rs. 420 from the 3rd of Auo'ust 1905 to the 1st of
November 1905 ; and

(¢) On Rs. 300 from the 2nd of November 1900 up to date of

judgment.

- There will be no order as to costs as the plamhffs bei‘ore ﬁhng
this suit have abandoned their prayer for costs, Inberesb on
Judgment at 6 per cenb. per annum till payment.

By NoT -

‘ [A similar view of the power of the Court was taken by a Bench of the
Allshabad High Court (Richardsand Knog, JT.) in their judgment in Balkishan
Das v. Madan Lal, delivered on January 23rd 1907, and reported in Allahubad
‘Weekly Notes, 1907, P 55,—Ed.] .

APPELLATE CIVIL.

i?qfore, M. Justice Chandavarkar and My, Justice Prath,

SAUNADANAPPA iy ANDANAPPA CHINWAR (oRrIGINAT DEFENDANT),
ArpELLaNT, v SHIVBASAWA gou AMINGOWDA DESAT- (OBIGINAI.
. PLAINTIFF), RESPONDENT.®

Hindu' Law—Interest—Debtor wrongfully withholding - ﬁayment—bemand
by creditor—Interest Act (XXXII of 1839)—Indian Contract -Act (IX .
of 1878). '
- The plaintiff sued to recover a sum of money with interest from the date of
domand from the defendant, who held the money in deposit for her. There was
no agreement between the parties to pay interest. The first Court dismissed
the claim as to interest : but the lower appellate Court allowel interest on the -
amount of the deposit from the date of the demand by plaintiff to the date of

* payment,

The parties to the suit were Hmdus governed by the law of tho Mitakshara. .

Held, under special circumstances, mteresu may be awarded by Courts in
India, by way of damages.

Held, further, that under Hindu Taw as it is to be found in the Mxtaksham
there is annexed to each contract of debt, in which there is no agreement to pay -
mterest the term or mcxdenb that such loss shall be made up by the debtor, 1fhe

* Second appeal No.- 698 of 1005
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Wrongfully mthholds payment after demand : and that this mcldent was annexed

to every such contract at the date when the Intorest Act (No. XXXII of

1839) came into force.

- Held, fmther, that the partles bemg Hmdus governed by the Mitakshara that
constituted a special circumstance justifying the award of interest.
Hurropemaud Roy C’}wwdhry v. Shamapersoud Roy Obowdﬁry(l) applied.

SE(‘OND appeal from the decision of M. B, Tyabji, District

Judge of Bijépur, varying the decree passed by D. A, Idguny,

Subordinate Judge at Bagalkot
Suit to recover a sum of money.

. The plaintiff deposited in 1894 a sum of money with the defend-
ant. She withdrew from that amount from time to time.
There was no agreement to pay interest. On the 23rd Novem-

‘ber 1900, the balance in her favour was Rs. 2,046-13-9, which she

~ demanded from the defendant. The defendant did not pay,

The plaintiff, therefore, filed this suit on the 22nd December

1902 to recover the sum with inferest from the defendant,

The defendant denied the transactions alleged by the plaintiff
and submitted that the sum. due by him to the plaintiff was only
~ Rs. 827-12-0.,

The Suborrfmate Judge allowed the plaintiff’s claim, but
rejected her claim as to interest “ as there Was no agreement to
pay interest.””

The defendant appealed agamst the decree : and the plalntlﬁ'
filed cross-objection as to the claim for interest, The District
Judge dismissed the appeal, bu allowed interest to plaintiff from

" the date of demand to date of payment.

" The defendant appealed to the High Court.

" @. K. Dandekar, for the appellant:—There admittedly wasno ~

agreement to pay interest.. The only provisions under which the

Court can therefore award interest are those of Act XXXII of

1889, The Act mentions only two instances where the Court
" 'may grant interest in the absence of any agreement providing
for interest. First, when the debts or sums certain are payable
" at & certain time by virtue of some written instrument, - Secondly

® (1878) L B. 6 L. A, 81,
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when a notice is given in wntmg that interest will be charged 1f‘

~payment is not made. Neither of these conditions is found to

exist in the present case...The party therefore is not entitled to
interest, at least, ‘tointerest before suit. See Surja Navsin v,

- Pratap Narain® ; Kamalammal v. Peern Meera Levpai Rowtkm(?)

Surendra Kumar v. Kunjo Bekary® ; Juggomokun . G&asc v ‘;.

' Mamckc/mnd(“) ‘and Turner v. Burkinskaw!®,

M. B. Okautul, for the respondent —-In the present case there ‘

. Was no written, instrument as to the money transaction ; and

there was no notice in writing to the effect that interest would be

charged, But as there was wrongful withholding of money after

the 23rd November 1900, the lower Court was justified in award-

-ihg interest. Besides the Aect itself makes a provision for allow-,

ing interest in'all cases in -which it was payable by law before -

~the Act was passed.

Again, under section 26 of the Bombay Regulahon IV of 1827 4
in the absence of any provisions contained in Acts and Regula-
tions, the nsage of the country in which the suit arose or in the.
absence of any usage or law.of the defendant, justice, equity -

" and good conscience are the guides by which a, case is to be

decided. There was andis the usage of awardingﬂinterest where ~
money is wrongfully withheld, Itis just and equitable to allow -
mterest to o man “ who is wrongfully deprived of the use of hls -

money

CHANDAVAREAR, J. »—The appellant, Saunadana,ppa. bin
Andanappa Chinwar, was sued by the respondent, Shivbasawa,
for the recovery of Rs. 2,415-1-11 in the Court of the Sub-
ordinate Judge, Second Class, at Bdgalkot, The respondent
alleged in her plaint that she had deposited Rs, 10,848 in May

1894 with the appellant under an agreement that he should

repay the amount in such sums as she might dlrecb that he had

: repald part. of the amount; that the balance Rs, 2046-13.

(1) (1899) 26 Cal. 955, - (® (1800 27 Cal. 814,
© () (2897) 20 Mad. 481, C @) (1869) 7 Moo L. A. 263,
. " ® (1867 L R. 2 Chy App. 488.
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‘ ha,ﬁriz;g‘ been dite from him on the 28rd of Novemer 1900, she
had demanded that sum but that the respondent had refused to

. pay. The appellant claimed in her plamt interest on the balance
' from the date of demand to the date of payment.
"~ The Subordinate Judge found her claim proved exeepb as
to interest, as to which he held that since # there was no agree.
- ment to pay interest,” she was not entitled to it.

" The appellant appealed to the District Court and the respond- :

ent filed cross-objections to the decree of the Subordmate J udge,
whereby the interest claimed had been refused, .

The District Judge dismissed the appellant’s appeal with costs

_and allowed the crossobjections of the respondent by awarding

interest to her at the rate of 9 per cent. per annum, on the -

" principal sum found due by the Subordinate Judge, from the
'23rd of November 1900, the date of the appellant’s demand, to
the date of suit, and further interest at 6 per cent, per annum
from the date of suit to the date of recovery,

On this second appeal, the only objection taken to the decres
- of the District Court is that that Court has erred inlaw in
awarding interest to the respondent from the date of her demand
* to the date of suit. The ground upon which the District Court
awarded that interest is that the respondent was entitled to
charge it “on the sum wrongly withheld from her” by the
appellant, « after her demand. of 25rd November 1900.” It is
contended that, no demand of payment having been made in
writing by the respdndexit s0 as to give, as required by the In.
- terest Act (No. XXXII of 1839), notice to the appellant that
interest would be claimed from the date of such demand until

the term of payment, mere wrongful withholding of the principal .

sum by the appellant from the date of the demand does not give
to the respondent any right to the interest claimed.

. It is admitted before us and the findings of both the Courts
“below amount to this, that-the demand of payment was oral and
that there was no notice, coupled with the demand, -that interest

.would be charged. The appellant is entitled, therefore, to .

succeed unless the respondent is able to bring her eclaim -within

the proviso to the first section of the Interest Act, according to
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which ¢ mtenest shall be payable in all cases in Whlch 1t is now ",
payable by law.’ :

As observed by the Judicial Oomm1ttee of the’ any Councﬂ X

“in Thakur Ganesh Bakhsh v, Thakur Harihar Bakhsh®, < the In- -

terest Act was passed for the purpose of extending to India the
provisions of the English Act (3 & 4 Will, 4, c.42), and the -
words above quoted are the same as those in the English Act.
The English decisions on that Act may, therefore, be referred to
as a guide in construing the Indian Act.” The question whether
in case of ¢ wrongful withholding of a debt by a debtor after :
demand made, orally or otherwise, by his creditor, without any

notice in writing that interest would be charged from the date

of demand ir the event of non-payment, interest can be awarded

from that date by way of damages, came up for decision before

“the House of Lords in T%e¢ London, Chatham and Dover Raz’lway

Co. v. The South Eastern Railway Co.®. Lord Herschell there
said :—“I. confess -that I have considered this part of the case -

- with every inclination to come to a conclusion in favour of. the

appellants, to the extent at all events, if it were p(;ssiblé, of
giving them interest from the date of the action; and for this
reason, that I think that when money is owing from one party
to another and that other is driven to have recourse to legal”
proceedings in order to recover the amount due to him, the party '
who is wrongfully withholding the money from the other ought .

not in justice to benefit by having that money in his possession

and enjoying the use of it, when the money ouOht to be in the”
possession .of -the other party who is entitled to its use.” But,

after examining the course of decisions, the last of which was one -
by Lord Tenterden in Page v. Newman®, Lord Herschell came

%o the conclusion that it was not possible to re-open the question

settled in this last case, though he felt that the decision in that

- case had kept claims to interest within limits “too narrow for -
" the purposes of justice.

»  The other Law Lords agreed, sharing

at the same time the regret expressed by Lord Herschell that
their decision was unjust and unsatisfactory. This decision of

()] (1901) L. R. 811, A.116 atp 120. © @ [1893] A.C, 429 atp 437,
®) (1829) 9B.& 0. 378
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the House of Lords has been followed by - the Madras ngh Court :

in Kamalammal v. Peeru Meera Levvai Rowtken“’ Wherc the

learned Judges (Subramama Ayyar and Benson, JJ. ) have held.
that interest cannot be awarded by way of damages for wrong- :
ful detention of & debt.. Besides relying on the authority of the -

" decision of the House of Lords, they cite the decision of the
~ Privy’ Council ‘in Juggomohun Ghose v. Kaisreechund® and of
the Madras High Court in Kisars Rulkumma Rau v. Cripati

szaama Dikshatulu®, But judging from ‘the ~ report of

Kamalammal v. Peeru Meera Levvai Rowthen', it appears that

the attention of the learned J udges, who decided _that case, was .

not drawn to the dec1s1orl Qf the Privy Cot_mell in Hurropersaud
‘Roy Chowdhry v. Shamapersaud Roy Choiodhry®, where, after

quoting the proviso to the-first section of the Interest Act, the

: Pﬂvy Council say with reference to the proviso :—

“ And that refers their Lordshlps to the state of the law and
.the practice in India independently of the statute, .They have
taken some pains to ascertain what that law and practice has been,
and have been referred to a number of cases upon the subject.
. It may be enough now to quote s case, which is to be found re-
_ported in Carraw’s cases in the Presidency Suddar Court of the

date of 1850, where certain resolutions were come to at a sitting
-of all the Judges of the Court, and among those resolutions .'W&S
* this :— Interest on mesne- profits may be awarded as of course
" from date of suit in a decree when, however, interest is award-
ed from an earlier or from a later date than of suit,. speclal reas
sons -should be assigned in the decree.’ Their Lordsh1ps find
that this resolutlon has been, to a great degree, acted upon in

subsequent cases, indeed theré have been subsequent cases inwhich
interest has been given at a “date prior to the mstltutmn of a suit,

- and their Lordships are far from saymc tha.b such cases have
‘been wrongly decided. » .

In the particular case before their Lordsths, mtezest was

. awarded from the date of suit, havmg regard to its circum-

e (1897)"20 Mad 48l ({18631 Med.H. c R. 360, ,
- @ (1862) 9 Moo, L A.260. - © © (9 (1897) 20 Mad. 481 :

: () (1878) L. B. 51, A. 81 st p 3%
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stances, among them the greab delay in suing. But all the same
it is & decision of the highest tribunal, recognizing as law the
long practice of the Courts in India existing' when the Interest
Act came into force, according to which interest was awardable
B8 damaues prior to suib under special circumstances.

Apart from that practice; the rule of thé Hindu La.w on the ‘_
question now under consideration and its a.pphcablhty in suits -
where both the debtor and the creditor are Hindus must be
considered, because if that law applies, that would be a special A
circumstance justifying the award of interest within the principle

" ‘of the decision of the Privy Council. Under section 26 of Bom-.

‘bay Regulation IV of 1827, “the law to be observed in the trial
of suits shallbe Acts of Parliament, and Regulations of  Govern-
‘ment applicable to the case; in the absence of such Acts and
Regulations, the usage of the country in which the suit arose; if '
-none such appears, the law of the defendant ; and, in the absence -
of specific law and usage, justice, equity and good conscience

_.alone””. When the Interest Act of 1839 came into force, there
-was no Act of Parliament or Regulation, which declared that
‘interest on a debt wrongfuily withheld after demand of payment

‘shall not carry interest from the date of such withholding, It is -
not pleaded before us that there was any usage at that time to
that effect in the country in which this suit arose. In the absence
:of these, the law.of the defendant applies. The defendant here isa -

‘Hindu and the question is—what is the Hindu Law on the point.
NOW under decision ?

The partles before us come: from & pa,rb of the Pres1dency,

 which is governed by the law of the Méfakskara. In his chapter
“on “Loans,” Vijnaneshwara distinctly lays down the Hindu Law
“to be that if a debtor does not repay the debt after demand of
‘payment has been'made by his creditor, such debt shall carry.

interest from the date of demand. The passage in the Mitak-

i shara, where this is stated, has not been, so far as we are
~aware, translated into English, - We- give below its translation. .

ana.neshwara first quotes the followmg, whxch 1s the second )
half of Yajnyavalkya’s text i

_ In all cases all shall pay mterest as st1pu1ated "
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On tlns Vgnaneshwaras gloss is ;=

. %Al debtors whether Brahmms or others, [mcludmg] all
o castes, shall pay interest as stipulated, whether the debt “is
“secured or not. Interest acerues sometimes even though there
“be no agreement. * Ay Narada [says] :—“There shall be no

‘interest (payable) in any case on gifts made through affection; -

" if there is no agreement. But [in the case of such debt], even
- if there be no agleement [to pay mterest], mterest shall run
after 6 months.”” v

-“But with reference to him [debtor] Who, havmg “contracted .

- debt, goes to a fore1gn country, Katyayana [says) :— He’ who,
baving contracted a debi"goes to a foreign country, without-
re-paying it ; interest shall run on his debt after a year. »

* % And with reference to him who, having contracted a debt, -

“does not re-pay it, though a demand [of payment] has been made,
- but goes to a foreign country, 1t is sald by the same” [i. e.
~ Katyayana] :— ,
“ He who, having contracted a debt without any- aoreement
‘to -pay interest, goes to a foreign country without paying after
a ‘demand [of payment] has been made, shall have mteresb
aecmmg on that debt after three months” = -

~ After this follows the’ gloss of VlJneneshwara, Whmh is
materml for the pomt now unde1 decisiont g . -

e Agam, as to hlm, who, even resxdmg in his own country,
) does not. pay the debt, though it has been demanded, the King
shall cause mterest to be paid by him from the date of demand.”
In support of ‘this vxew, Vl]naneshwa.re cites the rest of the text

: of Ka.tyayana whxch We translate as follows -

¢ A debtor, Who, resxdmg in bis own country, does not pay it

ab any time after demand, shall be made to pay, however unwill
‘ing [he may be], interest thereon, though not stxpulated from
that time.” - The text in question is also cited by Nilakantha
in his chapter on “Loans™ in the FVyavakara Mayukha. And

~ Rao Saheb‘Mandlik‘transIetee the text as follows :— - '

~ ““[A debtor] who, residing in his own country, does not pay on
demsnd, shall be ‘made to pay, however unwilling [he may be],
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interest thereon, though not shpula.ted [after the lapse of ‘ome
"It Will be observed that our rendering of the téxﬂ differs from™

Rao. Saheb Mandlik’s in two particulars. In the first place, the
words “ab any. time > which occur-in our rendering after the'

- ‘wotds “does not pay it ” are omitted in Rac Saheb Mandlik’s.

translation. ‘The word in the original is kvachit, which»me'ané
*at any time.” The meaning is, if the debtor does not pay at-
any time, 4. e., even after a demand has been made properly or

_at a proper. time. - Under what- circumstances a ‘demand is pro-
. perIy made Vijnaneshwara pomts out in another place in the
_chapter of the Mitakshara on  Loans.”” And the force of ‘the
- word kvac&zt (at any time) is that the debtor is bound to pay

after a proper demand—not if the creditor demands unjustly.-

) Borra.dzule translates the word as meaning “after more demands

than one.” "His translation apparently follows amother reading

- ‘of the text Where, instead of kvacliit, the word “asakrit ° (“after

.more demands than one”) occurs. That readmg of the text is
given by. Apamrka, in his Commentary on Yajnyavalkya [see
‘Apararka, Anandashram Series, page 642). * Secondly, the words
“ from thiat time > which occur in our rendering of Katyayana 8
text are not found in Rao Saheb Mandlik’s. In the original
text; the word used by Katyayana is aa: (fafas), ¢. e., literally
meaning, “thence, or, - from that time”’ - There is no Sanskrib
word in the original text meaning « after the lapse of one year”’ -
The learned Rao Saheb, instead of translatmg the word q@: (fatas)
literally, has tsed for it the words “after the lapse of one year,” "

~ and inserted them in parenthems at the end of his translation,

though the word da: (f2fas) is not put by Katyayana himself in

_parenthesis. The same words as those used by the Rao Saheb

are to be found in Borradaxles rendermg of the text in his -
translation of the Vyavahara Mayukha. - [See Stokes’s Hindu .

Law Books, pp. 111 and 112). These words appear to us to -'
‘have been inserted as explana,tory rather thanas a literal render- - -
-ing of the word & [fatas] ; but the explanatlon is opposed to the

express interpretation of the text given by Vijnaneshwara in the

‘Mitakshara, As we have pointed out, he first states his view of
the law ; he says in:so many words'that & debtor, who, residing-
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“ in his own country, does nob pay the debb after 1b*has been
demandet, shall be compelled by the King to pay interest thereon,

Sfrom the date of demand [yachita kaladarablys); and then in-

support of that, Vijnaneshwara cites the text of Katyayana in
question. Nilakantha, in the edition of his 7yavakara Mayukha,

_ published by Rao Saheb Mandlik, merely cites the text ; he addsno-

" interpretation of his own. And the rule of this Court, invariably-
~ followed, is to accept Vijnaneshwara’s interpretation of a text,
" where Nilakantha has adopted the text but added no interpreta-

-tion of his own, Whether agreemg w1th or d1ﬂerm0~ from
: VlJnaneshwara S,

The text of Katyayana, with which we are dea,hng, is the lasb

portion of a larger text, as will be seen from Réo Sdheb Mand-

lik’s translation [see Hindu Law or Vyavakar Mayukh by V. N,

Mandlik, page 103, lines 11 to 207, and deals  with three classes
. of debtors :=(1) a debtor who goes abroad without re-paying
his debt ; (2) a debtor who goes abroad after demand of payment
- made by his ereditor ; and (3) a debtor who resides in his own
country and yeb does not pay after demand. " It is in the case of
the firs that interest runs after a year; in the case of the second,
interest runs after three months ; in the case of the third, interest,
literally, according to the text, begins’ to run “ from that time.”

* Why should “from that time” be taken to mean “after the

“lapse of one year ”’ rather than “after three months,” if ¢ from
that time* is to be referred to the time mentioned in the
precedmg parts of the text? .The last portion of the text of

- Katyayana has been rendered into English by Colebrooke in hlS

Digest of Hindu Law, Vol I, page 73, as follows :—

“A. debtor, who, even residing in his own country, pays nob the debt after
more demands than one, shall be forced, however unwﬂling,‘to pay-interest on

- it, though not, stipulated, after the Zapse of one year.”

The italics” are by Colebrooke, and it is well-known that
‘Colebrooke’s invariable practice was to denote by . italics or
"brackets words which were not in the- original text but which
~ ‘were introduced by himself. And he adds the following com-
ment of his own on the words above quoted and ltahclsed -

" “Meaning the very same case, Vishnu says in the text above cxted [LII.]
¢ after the lapse of one year L s
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o, Perhaps, though we cannot be sure, both - Rdo Stheb Mandhk

S_ﬁn;.;liz\g ~ and Mr. Borrodaile have adopted Fisknu’s interpretation of
: Katyayanas text, . But, however that be, we have. the inters
pretation of ‘the Mitakshira in express. terms ; -and by that
interpretation the present case is governed. And as Nilokantha -
cites the text without- dissenting from the Mitakshdra’s 1nter-
_pretation, we are bound to infer that he too has accepted it."

It follows from these ‘considerations that when the Interest
- Act cams into force, it was an .incident annexed fo every éon-
" tract of ‘debt by the Hindu Law that interest, though not
stlpulated for, should run on it, in the event of -non-payment,
after demand, from the date of such demand. That law then
applied to every suit in which the defendant was a Hindu. Has
-the Indian Contract Act interfered with that law? That Act
has . not repealed,. either wholly or partially, the Interest Act.
The proviso to the first. section of the latter Act stands still
unaffected by the Contract Act. Further, the first section of the ~
- Contract Act says : “ Nothing herein contained shall affeet ...
any incident of any contract not inconsistent with the provisions
of this Act”’ . There is no provision in the Contract Act® which
bears on the question now under consideration unless it be
section 73 and Tllustration () to it. But, according- to sec-
tion 73, a party, who complains of a breach of contract, is entitled -
to compensation for any loss or damage caused to him, whlch -
“ naturally arose ” in the usual course of things from the breach,
or which the partiés knew, when they made the contract, to be -
likely to result from the breach of it. ~ According to the Hinda
Law, default on the part of a debtor to pay his debt after demand
‘of payment necessarily causes loss to the creditor. - In the eye of -
'that law, it is a legal wrong whlch the creditor has suffered by
being kept out of his money.  Regarding it as a damags natu-
rally arising in the usual course of things from the default, the -
" Hindu Law annexes to each contract of debt, in which there is
" no“agreement to pay. interest, the term or incident that such loss
shall be made up by the debtor if he w1ongfully withholds pay--
ment after demand. And the loss is measured,” according to
' Hindu Law, by the amount of interest which the ereditor could
have earned if the money had not beer_1 wrongfully withheld,

(-
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i

Tllustration () to section 73 shows that such loss may ‘be within

the terms of the section, The Hindu Law on the subject, so far
from being inconsistent with the provisions of the .Contract Act,
is clearly consistent with it. Neither section 73 nor any other

" provision prov1des that such an incident as that annexed by the -

Hindu Law to the contract shall be invalid. The Contract Act
: does not define or specify what is a loss or damage naturally
arising in the usual course of things or which the parties knew,
~ when they made the contract, to be likely to result from breach
of i, That must be ‘gathered from the circumstances of each
" case. -And if it is an incident of a contract annexed to it by
Hindu Law, that certain loss arising from its. breach shall be
treated as direct and not remote, there is nothing in the Contract
Act to prevent effect being given ‘to it.- Parties to such a con-
) tract must be regerded as hevmg entered info it. on the footmg
) of that law, :

" Inour opinien, therefore, neither the . Interest Act nor the
Contrach Act affects the rule of Hindu La.w, that in the case of a
debt wrongfully - withheld after demand of payment has been
. magde, interest becomes payable from the date of demand by way
_ of damages, - That law was in force when the Interest. Act was
o passed and under the proviso to the section of the Act it has
continued to be in force. The Indian Contract Act has not inter-
fered with that law. On the other hand, that law i is condistent
with the provisions of that Act. 'The District Court was, there-
fore, right in allowing interest to the appellant from the date of
her demand. It is agreed before us by the pleaders of both the
parties that there is an error in the decree of the Court below as
to the amount on which that interest is payable; The amount
‘should be Rs. 2,046-18-9, The decrée of that - Court should be
varied accordingly. In other respects ib is-confirmed with costs.

Decreﬂ confirmed.
" R.R.

365
1907,

SAUNADA-

NAPPA . .

o

SHIVBASAWA, -

L
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