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~ pecting their anxiety to represent the transactxon then made as

an innocent one—and having the witnesses before him, had an-
opportumty of estimating the respective value of their ewdence
and that of Abdul Kdadir. We are not in the same posmon

The fact of undue favour shown “in prepara.hon of the over-%»

estimate is one into which we cannot enter, nor have. a.rguments_

been addressed to us on that subject. We accept, as’ we con-
ceive that we are bound to do, the finding that the official con-
duct of accused secured an undue preference in favour of
Mahomed Ali; and was preceded by nocturnal conferences-be~
tween accused, Mahomed Ali and a person from whom money

. was obtained by accused shortly after the result of that conduct

was known. These are findings based on evidence which ig not
that of accomplices, and which appears to us sufficient corrobora-
tion of that which rests solely on the stdtements of an -accom-:
-plice, #iz., that the money was received.on an understanding that
it was.a reward for improper assistance given. For these
reasons we are unable to say that the conviction is bad on. the '

R thu*d ground stated by the Advocate General.

CCRR

ORIGINAL CIVIL,

Before My, Justice Davar.
POMA DONGRA, Pratwmirs, s, WILLIAM GILLESPIE, Drrixpant.*
Contract Act (IX of 1872), sections 16, 19 A~~Contract induced by tindue

. tnfluence—Honey lender—Exorbitant rate of inter est—Undefended suit -

Courl’s right to interfere—Reasonable rate of interest, what is—Civil

- Procedure Code (XIV of 1882), section 210~Power of E yh Court to make

zts mofiey decrees paya&le by instalments.’

" Under sectmns 16 and 19A of the Indian Contract Act the Court has :
powe1 to intcrfere and 1e11eve ‘a defendant against what may appear to tbe' )

© Comt to be unconseionable {ransactions.

The clroumsta.nces in each case must be looked to in order {o demde what' .
Would be a reasonable rate of mterest to allow.

* Original Suit No. 613 of 1906.
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Under seut;on 210 of the le Procedm‘e Code this Courf. has the power to .

- make 1ts ‘money decrees payable by instalments,

. PER CurzaM,—The general impression prevalhng in the mmds of
money lenders i in Bombay, as echoed in the plaintiff’s affidavit, that in all cases

- they ¢an defeat the provisions of the Code as to payment by instalnients and get .
" @ decres for immediate payment by avoiding the Small Causes Court and

 coming to this Caurt, is erroneous and needs to be corrected .

" 'Tais facts of the case are clearly set out in the judgment.

- Davaw, J.:~The plaintiffs in this ‘case are a firm of Mafwarfy ‘

" money lenders. The defendant William Gillespie is described
" in the plaint as manager of the Money Order Department
General Post-Office, Bombay. :

- The suit was heard ez parte before me last Tuesday as o
- Short Cause. The plaintiff Poma Dongra, in the course of his

evidence, stated that on the previous Tuesday, when the suit was

on board, the defendant was in Court and asked him for time to
pay, that he refused to give time, and the defendant left saying

‘he would file his petition in insolvency, that the suit was subse- -

~ quently called on;but was adjourned because affidavit of service
 had not then been filed. : : -

In their plaint the plaintiffs state that on 1 the 19th of uly 1904
they lent to the defendant Rs. 500 and the defendant exccuted
o, promissory note promising t> repay the sum with interest af
‘one anna per Rupee per memsem. This works out the rate of
interest at 75 per cent. per annum..

The plaintiffs then go on to say that they, on the 20th of '

January 1905, advanced a further sum of Rs. 500 which the
. defendant by his promissory note of that date agreed to repay

- with interest ab 5 per cent. per mensem. - The rate of interest

on this loan is-therefore 60 per cent. per annum,

- The defendant has repaid in different sums Rs. 820 and there
" is now ‘due to the plaintiffs on these two promissory notes

‘Rs. 680 for unpaid principal. At the date of the declaration of
 the plaint——the 25th of July 1906—a sum of Rs. 1,008 is alleged
" to be due for interest and the plaintiffs pray for a decree for
* Rs. 1,688 with further interest at the rates mentioned in the two

promissory notes till judgment, :
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It appears from an- aﬁidamb of the plaintiff, Poma Dongra,

affirmed on the 4th of October 1906, that the plaint was after.
declaration in July 1908 plesented to the Prothonotary for

. acceptance in this Conrt as a Short Cause. The Prothonotary
- very properly directed the plaintiff’s attention to the fact that .

the suit was within the pecuniary Jurisdiction of the. Small
Causes Court and suggested that the plaintiffs should file their.’
suit in that Court. TIn his affidavit after reciting these circum-

~ stances the first plaintiff says as follows :—

T know full well that iny firm’s claim was under the Junsdxc-
tion of the Small Causes Court, but I'say that if my firm were. -
to file this suit in that Court it could not recover the sum at .
once but by instalments, so I thought if the same was filed in

this. Honourable Court my firm would be able to recover the~

sum ab once.’

He then offers to give up the,costs of the suit and pra.ys. that
the plaint may be accepted. Under the circumstances the Pro-
thonotary admitted the plaint, on the 8th of October 1906, after

~ having struck out from the plmnt the prayer a.s to costs of the_

suit.

On the face. of the promissory notes the rates of interest
stipulated appeared to me to be so exorbitant that I refused to ‘
pass a decree in favour of the plaintiffs as prayed by them, and
took time to-consider how far this Court, on its own motion, was

- entitled to interfere and alter the terms of the agreement

evidenced by the two promissory notes before me..

It is unfortunate that the defendant has not chosen to a,ppear
and help the Court at arriving at an equitable decision. From-
the first plaintiff’s evidence it appears, however, that the defend-
ant is at present in much pecuniary difficulty. - At the time
when the first note was passed in favour of the plaintiffs he was -
already in the hands:of Marwarrys. Poma Dongra admits that
he knew. that the defendant had then the firm of Goobba Vardha -

a8 his shroffs and creditors. It seems fairly clear that the de-.f;

fendant’s credit with that firm was exhausted and he resorted to ‘

" the plaintiffs for the moneys he required. - The mere fact that a

man in the position of the defendant borrows moneys on terms
50 ruinous as those in the two promissorynotes is, I think, fairly -
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| concluswe ev1dence that he must have been at that time in sore

.‘ distress. The trgns_achons struck me as most unconscionable .
‘and I was of opinion, when I heard the case, that if I could
" relieve the defendant against these oppressive agreements I ought

to do so. The only doubt in my mind was, “ Had I the right to
“alter the terms of the contracts between the parties ? ”

T have carefully looked through the authorities, and I find. that
the earlier cases are very conflicting as to the powers of the
- Court to interfere with agreements made by adults in the absence
- of fraud or proof that advantage was taken by a party of his
fiduciary position towards the other, In the case however of
- Mothoormokun Roy v. -Soorendro Narain Deb®, the defendant
pleaded, in the first place, that he was a minor and, in the second
place, that “ the transaction was unreasonable and unconscion-
© able.” * Mr, Justice Phear, who heard the case in the first instance,
- was of opinion “ that the transaction was a ‘wholly unconscion=
able agreement, and one which a Court of Equity would not en-
force,” and that the claim “should be reduced to such a sum as
was actually received by the defendant from the plaintiff, with
 interest at a reasonable rate.”” The appeal in the case was heard
by Chief Justice Sir Richard Garth and Mr. Justice Macpherson
who referred the question of minority to a Full Bench and that

- question was decided against the defendant, The Appeal Court,

‘however, concurred with Mr. Justice Phear in his finding that

the transaction was unconscionable and gave to the_ plaintiff a
~ decree for the amount actually advanced by him, which was less
than that  mentioned in the bond, and gave interest at the rate
of 6 per cent. per annum instead of 36 per cent. as stlpulated in
tlie bond, - ThlS case-was decided in 1875,

Havmg regard, however, to the change in the law of contracts
effected by Act VI of 1899, being an Act to amend the Indian
- Contract Act of 1872, I do not think it is necessary igg discuss
" the earlier cases. By that Act section 16 of the Contract Act as
" ib then stood, is repealed and the present section is substituted.
This Act also ditects the omission of the words “ undue mﬁuence

M (1875) 1.Cal, 108.
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in sec(uon 19" and adds a fresh seetlon which is the presenb -‘

* section 19A,

* Reading the two' sections 16 and 19A togethel I ha,ve 10
doubt in my mind that this Court has the power to interfere and”
relieve a defendant against what may appear to the OOurb uncon-

- scionable transactlons.

Sectzon 16, clause 3, of the Contract Act throws the onus of
provmg thit & “ contract was not induced by undue influence™
upon “the person in the pos1t10n to dominate the will of the :
other,” and the second paragaph of section 19A of the Contract
Act gives power to the Court to set aside absolutely or, if the
party who is entitled to avoid it has veceived any - benefit there-

" under, upon such terms and conditions as to the Court may seem

just. Illusbratlox_l @) to sect;on 19A makes it quite clear that this

section is intended to ““give express sanction to the Courts to re--

heve a borrower agamst the oppresswe terms of his contract.®.
"I have no doubt i in my mind that, when the defendant executed

the two promissory notes in-this suit undertaking to repay the
loans with interest at 75 and 60 per cent. per annum, the plaintiffs

~ were in a position to dominate his will, This appears from the

face of the documents snd to some extent from the evidence
given by the first plaintiff. In the view I take of this case the -

 plaintiffs are entitled to their unpaid balance of principal and

interest ab a reasonable rate. Sir Frederick Pollock and Mr,
Mulla, in their commentary to section 19A of the Contract Act,
say that reasonable rate has varied according to circumstances
from 6 to 12 per cent. in Bengal and 20 per cent. in the North-West
Provinces. In Bombay unfortunately the rate at which moheys
are advanced to needy or improvident borrowers has always’
ranged very high, and our Courts have passed many decrees

with interest at 24 -per cent, per annum, and in some cases, at

even higher rates. - It is always urged-in favour of these high °
rates that the lender’s security is merely the personal security
of the borrower, and in many instancesthe chances of recovering
the foll amount of principal and inberest are slender, and in -
other cases moneys are lost by the insolvency of borrowers,

M Pollock and Mulls’s Contract Act, p. 91,
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These reasons do not recommend themselves to my -mind, The

lender is under no obligation to advance moneys on doubtful -~

security or to unsubstantial parties, and it. is hot just that,
‘because he may lose money by the insolvency of one of his
~customers, he should try to compensate himself by oppressing
his other constituents. The circumstances in each case must be

“looked to in order to defside what would be a reasonable rate.of .
interest to allow. In this case I will allow interest'a.t 2-per cent. -

- per mensem, and, I think this rate of 24 per cent. per annum is
about as high a.rate of interest as any Court ought to give.

Before concluding I should like to sté.f:e that if the defendant -
had appeared before me and satisfied me that it was not possible -

for him to pay the whole amount of the decree at once, but that he
could satisfy the claim of the plaintiffs by instalmentand applied
to pay by instalments, I would have considered the application.’
Under section 210 of the Civil Procedure Code this Court has
the power to make its money decrees payable by instalment and
although this High Court does not usually make its money de-
* crees payable by instalments, without the consent of the plaintiffs,
- Lknow of no reason why in proper cases this indulgence ex-

pressly authorised. by the Code should not be extended to
deserving or unfortunate defendants, The general impression -

. prevailing in the minds of money-lenders in Bombay, as echoed

in the plaintiffs’ affidavit, that in all cases they can defeat thc :

provisions of the Code as to payment by instalments .and. get a
decrge for immediate payment- by avoiding the Small Causes
Court and commg to this Court is erroneous and needs to be
: corrected :

_ Taklng the dates of the different payments endorsed on’ the
promissory notes and the amounts thereof into consideration,

there will be'a decree for the paintiffs for Rs. 680 with interest

~ at 24 per cent. per annum as follows:— - .
~ (2). On Rs. 500 from the 19th of July 1904 to the 5th of. July
1905 ; and :

(b) On Ras. 380 from the 6th of July 1905 up to date of iudg-
ment, '
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.(c) On Bs. 500 from the 20th of January 1905 to tho Snd'of
. August 1905.

(@) On Rs. 420 from the 3rd of Auo'ust 1905 to the 1st of
November 1905 ; and

(¢) On Rs. 300 from the 2nd of November 1900 up to date of

judgment.

- There will be no order as to costs as the plamhffs bei‘ore ﬁhng
this suit have abandoned their prayer for costs, Inberesb on
Judgment at 6 per cenb. per annum till payment.

By NoT -

‘ [A similar view of the power of the Court was taken by a Bench of the
Allshabad High Court (Richardsand Knog, JT.) in their judgment in Balkishan
Das v. Madan Lal, delivered on January 23rd 1907, and reported in Allahubad
‘Weekly Notes, 1907, P 55,—Ed.] .

APPELLATE CIVIL.

i?qfore, M. Justice Chandavarkar and My, Justice Prath,

SAUNADANAPPA iy ANDANAPPA CHINWAR (oRrIGINAT DEFENDANT),
ArpELLaNT, v SHIVBASAWA gou AMINGOWDA DESAT- (OBIGINAI.
. PLAINTIFF), RESPONDENT.®

Hindu' Law—Interest—Debtor wrongfully withholding - ﬁayment—bemand
by creditor—Interest Act (XXXII of 1839)—Indian Contract -Act (IX .
of 1878). '
- The plaintiff sued to recover a sum of money with interest from the date of
domand from the defendant, who held the money in deposit for her. There was
no agreement between the parties to pay interest. The first Court dismissed
the claim as to interest : but the lower appellate Court allowel interest on the -
amount of the deposit from the date of the demand by plaintiff to the date of

* payment,

The parties to the suit were Hmdus governed by the law of tho Mitakshara. .

Held, under special circumstances, mteresu may be awarded by Courts in
India, by way of damages.

Held, further, that under Hindu Taw as it is to be found in the Mxtaksham
there is annexed to each contract of debt, in which there is no agreement to pay -
mterest the term or mcxdenb that such loss shall be made up by the debtor, 1fhe

* Second appeal No.- 698 of 1005
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