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translated in the charge « Thisis an mborn hablt of Kazn Mehem.

.Saheb ; deception is a part of his nature ” from page 10 of- the

pamphlet, These it is impossible to regard as anything else than -
~ a.general imputation on the complainant, purporting to be based

on ‘his supposed general conduct and not solely on what ap-
_pears in the Fatwa. And we therefore’ think that the accused

‘cannot be wholly acquitted of defamation. But having regard |
“to'the very vehement nature of the attack in exhibit A.on a’

réligious teacher, to which the pamphlet of the accused is a reply,

- and to the absence of any motive in accused except that of

__defending from insult the character of the teacher -whom he
revered, the sentence passed by the Magistrate is unduly severe,
" and we accordingly modify it by setting aside the sentence of

1mpr1sonmenb altor’ethet and reducing the ﬁne to one of Rs. 200 iy
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LGulalzon Adt (XVaf 1877), sch. 11, art. 164—-0'wzl I’rocezlare Code ’Act
XIV of 1889), sec. 108—Ex parte decree against more defendants than one—

Execution against some of the dqf’endants~Apphcatwn by the otﬁer

defendants to set aside the decree~Limitation.

When a deeree is passed against niore defendants than one, and the decree
is executed against some of the defendants only, that is not a process for
enforcmg the ]udgment as against the other defendants, within the meanmo of
altlcle 164, schedule IT of the Limitation Act (XV of 1877)

Rmm Ramc}aandm v. Ramji Bhikaji') followed.

APPLICATION under the extraordmary JllllSdlCthIl (sectlon 622

of the Civil Procedure Code, Act XIV of 1882).against the order
of T.D. Fr.), stbrlct Judge of Dhdrwir, conﬁrmmg the order

S * Apphcatxon No. 236 of 1906 under extmordmnrj jurisdiction,
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: passed by T Y. Kalsulkar, Suboxdmate Jud«re of Hubli, i an

execution proceedmg

" One Madhavrav Raghavendrarav passed & money bond to"Kis
credltor Shankar Ravji Apte (opponent) and Madhavrav’s father*

- Raghavendrarav stood surety. Subsequently Madhavray having

died, Shankar Ravji Apte brought a suit, No. 944 of 1902, in the
Court of the Subordinate Judge of Hubli, against Madhavrav’s.
two sons Krishnarav and Gundoray, as defendants 1 and 2, aud

_against Hanmantray Raghavendrarav, who alleged himself to be.
‘the adopted son of Raghavendrarav, as defendant 3, for the

recovery of the debt due by Madhavrav . under the bond.. An
ez parte decree was passed against all the defendants on the 28th
May 1903. The decree awarded the amount clai med ¢ from -
defendants 1 and 2 (4. ¢. Krishnarav and Gundomv) and in"
defaulb from the estate of the deceased Raabavendhmrav. ” On-
the 13th October 1903, plaintiff, Shankar Ravji, presented a dag-"
khést for the execution of the decree against defendants 1and 2
and this darkhédst was disposed of on the 6th December 1903, -
Subsequently on the Gth June 1904 the plaintiff presented ,anobhe;-
darkhist for execution against defendants 1 and 2 and while the

. _execution proceedings were going on a probibitory order ‘was °

served on the two defendants on the 18th August 1904, On. ‘the:
11th March 1905 defendant 3 presented an application for the
sctting aside of the ez parte decree alleging that he got knowledge -
of the decree when certain property belonging to him was attach-
ed and brought to sale under the prolubltm y order serv ed on

 defendants 1 and 2.

The Subordinate Judrre dismissed the a.pphca,tlon on ‘two

* grounds namely, that it was time-barréd under article 164«, _

schedule II, of the Limitation Act (XV of 1877) inasmuch as:
1* was not presented within thirty days from the 18th August

.. 1904 and that the summonses in the suit were properly served on -

all the defendants.

On appeal by the applicant, defendanb 3, the Judge confirmed
the order on the ground of limitation on' the 3151; March 1906
His reasons were i—

I hold that the application is barred. Tha decree in sult No. 94.4, of 1902 was
passed on 28th May 1903, An application for the execntion was presonted on
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_6th July (June #) 1904, and Exhibit 6 in the execution pro(:ééding isa ﬁ:ohibltbl v 1007,
V_mder.whlch was duly served on 18th August 1904 - * - . . * . % H A’NM ANT

: -The prohibitory order W}uch was served on all the three defendants was ‘a

"pmcesg for enforeing the judgment’ within the meaning of article 164 and
_the present application should therefore have heen made within 30 days of 18th

August 1904.- It was not however presented until 11th March 1905 and is .

cleally time-barred.
The case of Rav;z V. Bamji, P, J. 1888, p 56, does not apply.

“.The apphca.nt, thereupon, apphed to the Judge for review of
. Judgmenb on the ground that the Judge was mistaken in Suppose
‘ing that the prohibitory order. was served on all the threo

‘defendants. - The Judge admitted the apphcatlon and corrected °
his error, but finally dismissed the apphcahon on the 18th Julv .

- 1906 on the following ground :— »
" The prohibitory order was nof served upon the appeﬁant T hold at’ the Banie
. tiine, that under the circumstances of the case the appellant who claims the.
property as his own must have been aware of the order (sec Ex. 26) and as
* he failed to come into Court within 30 days T ean see no good reason to mterfelg
mth the decree confirmming the order of the lower Court. :

.- The applicant, upon this, - prei'erred an - application -to the
o ngh Court under the extraordinary jurisdiction conferred - by

séctxon 622 of the Civil Procedure Code, Act XIV of 1882, urging

" inter alia, that i in the absence of the requirements imperatively
" enjoined by sections 235 and 248 of the Code, he was entitled to
the equitable relief prayed for-by him. A rale nisi was issued
calling on the opponent (original plaintiff) « to show - cause. why
" ‘the order of the. District Judge of the 18th J uly, or in.the
‘alternative the order. of the 31st March should not be set aside
on the ground that the learned J ndge failed to exercise jurisdiction
- vested in him in so far as he determined that it was not open to
" him to entertain the a,pphcatxon under section 108 of the Civil
“Procedure Code as more than the 80 days prescribed by article
- 164 of the Limitation Act had elapsed prior to the application
s under section 108, whereas in fact of the two orders relating to
-execution, the first was not against the present applicant and the
-second was not preceded by notice under section 248 of the Code
of Civil Procedure. ” .

N. D. Jathar appeared’ for the applxcant (original defendant 3
- in support of the rule :=Section 235 of the Civil Procedure Code

-Smnmn.
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specifically-enjoins that an apphcatxon for executxon must cons ;
tain under column (i) of* the table prepared under that seclion
the namés of ‘the. persons against whom the decree is to be.
executed, " There were two apphcatlons in this case, but in nons -
of them was any relief claimed against us. There was no execu.

tion: sought, for against us and consequently no-process was issued
against us at all. .The ruling in Rayji v. Bamji® is fully upph- )
eable. The Judge erred in holding a contrary view. Arhcle 164

- of the leltatlon Act cannot affect our apphcatmn to set u.sxde A
' the ex parte decree

Even assuming 1 that execution was ﬁouahb for armmst us, the

want of a notice required by section 248 of the Civil Procedure'

Code vitiates the entire proceeding : Sakdeo Pandey v, Ghasiram

Gy Jawalw Assummcr that there. wassuch a notice, the notice
1;merely is not eqmvalent to the “ protess of enforcing Judgment ”.
against us: Poorno Chunder Coondoo v. Prosonno Coomar Sikdar®.

As a matter of fact no.execution was asked for against us,'

consequently the . provxsmns of the L1m1tatlon Act have no
scope ab all.” SR S SR

" Section 108 of the Civil Procedure Code confers a Very Wlde‘
and equitable jurisdiction on '‘the Courts. .The term shall in ‘the

: sectxon makes it obligatory on the Courts to accept an apphcatlon_

coming within the scope of the section,

G. K. Dandekar (and M. B. Chaubal) appeared for the opponent‘ :
(original plaintiff) :—~Mere absence of the name of the ‘person

_against whom & decree is to be executed in an application - for

execution should not be allowed to operate to the prejudice cf. a

~ decree-holder. Such application does contain the names of the

partles. . The Judge has found as'a fact that the applicant was
aware of the decree. The application was, therefore, nnhtly

‘rejected. - 2

Even if it be held that article 184 of the Lmutatlon Aet is not

;apphcable, the Judge has merely committed an error in law and- B
.such error would not igntitle the applicant to come up in xgvi_sion,

() (1688) P. 7. p. 56. @ (1809) 21 Cal 10,
» @ (1846)"09,1 123,
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JEI\KINS, C J. *-—ThlS apphcatmn arises. oub of a- refusal by
-the lower: appel]ata Court to set: aside an er parte decree under
sectxon 108, - - S S

“The first Court refused to, set aS}de the decree on the ground

thab the apphcatxon for that purpnse ;was beyond time, and also

on the ground that the summons had been duly served.

The District Court confirmed the determination of the Courbof -

:ﬁrst instance on the ground that the apphcatxon under sectlon 108
‘was beyond time. '

" Now the article of the Lumtatlon Act wlnch governs such an
" application is 164 which prov1des ‘that “an application by a
defendant; for an order to set aside' a judgment ez parfe must be

brought 4vithin thirty days from the date of executing any pro-

cess for enforcing the Judgment %

1t has _been ' determined in Raeji Ramchandra v. Ram/z,

Binlca_}zm that where the decree is against two defendants and
. the decree iy executed against one only then that is not-an execu-
tion of process for enforcing judgment against the other within -

.the meaning’of article 164,

- Here there have been two apphca.txons for -execution, bub in .
each the persons ‘against whom execution was sought were stated .

_to be defendants 1 and 2, and not defendant 8 who is the present
appllcant o , v S

Ttis therefore clear that the Dlstnct J udtre came to an erroncous
conc]uswn o : : :

We must make the rule absolute and send back the case for .

determmatmn by the District Court.

““Costs of this apphcatxon and the costs hltherto mcurred in the“

- matter will be dealt with by the Dlstrlct Court.

Rule made absolulc.

. - G B. R
© . -(.(1888) 1. J. ps 56. “

4o

-100%. ¢
" HANMAXT

v, .
SHANKAR,
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