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“orfive fnonthis from tho date of the first talak, and within- the 180
’ Lpenod of 4ddat or three months reckoned from the second m
In these cucumstances we hold that as the death was - w1bh1n

" the yéar, the widow was not deprived of the right to mhemt

“We accordmgly confirm the decree of the lower Court and

-dismiss the appeal

. . - . Deerecconfirmede
: ’ R. »Bl L

_'APPELLATE CIVIL,

quare Sw Lawrence Jenkins, K.C.LE., C’Ian Justice, ‘
and Mr. Justice Beamans :

RAVIGHANDRA BALLAL GOGTE (ontaxat Drvexoaxt 2), Apperzasr, 1907
2 DATTATRAYA VISHNU PRABHU anp OTHERS (omemu. PLAINTIFFS Februatry 15.
4ND DEPENDANT 1), RESPONDENTS.*

" Khoti ‘Settlement Act (Bom. Act I-of 1880, s'ub.;em'o'n 5 of aegﬁan' 3
sections 9 and 10"V—~Ppivileged occupant— Dharekari, guasi-Dharekars,

Occupanc y tonant—Transfer of land to another on sale—Nat a reszgnatzon
50 as to be a the disposal of the Khot. . DR

* Second Appeal No. 70 of 19()5.

() Sub-section § of section 8 and sectxons 9 aud 10 of the Khotx Seb‘lement Act'
(Bom. Act T of 1880) : — : : ‘

8. In this-Act, unless there be something répuguant in the subject or context,

) ® ) * C ok : * %
1) om * + ® *
@ % R ® - * ..
(4) ‘ * * - * * 'li-

(5) “privileged occupant® means:
(a) 3 dharekan, or
T (3 a quam-dharekun, or
(e} an occupancy tenant,

9. The rights of Khots, dharekaris and quas:-dhurekans ehall be heutable and
tmnsferable. co

Occupancy tenants' rights shall be heritable, but shall not be otherwise tmnsferable,
unless i inmny case the tenant proves that such right of transfer has been exercised in
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By tmnsfernng his land o sale, an- occupanb does ‘not resxgn 11'. thhm the‘
mea.mng of section 10 of the Khoti Settlement Act (Bom. ActI of 1880) 50 4§ to
place the land ab'the disposal of the Khot. - '

SECOND appeal from the decision of D G Gha,rpure, Jomt?
First Class Subordinate Judge of Ratnagiri, with appellatel

* powers, confirming the decree of N. B. Mujumdar, Subordmate

T e

Judge of Devrukh. : .
Plaintiffs sued for the recovery of possessmn a.nd Rs. 15 for‘

" rent of certain lands situate at the village of Kinjavde whick

_they alleged was a Khoti village and of which they and defend-

_ ants 5—17 were Khots. The cause of action was stated to be- a
- forfeiture caused by defendant 1’s selling the lands to defend-

ant 2, which she (defendant 1) had no right to do. Defend-
ants 8 and 4 were joined !because they were in pbssessioﬁ;
Defendants 5—~17 were plaintiffs’ co-sharers, They were made
defendants because. they refused to join as plaintiffs, -~ . .-

" Defendants 1 and 2 denied that the village was Khot1 and

“that plaintiffs and defendants 5—17 were Khots..” Defendant 1

- further alleged her absolute title to the lands with a right to
" alienate subject only to the payment of a fixed rent to the

‘temple of Sthaneshvar which held the village as Inam.
Defendants 3—17 did not appear, . .
The Subordinaté Judge found that the village of Kanavde

' in "which the lands in dispute were situate was a Khoti village

respect of the land in his occupancy, independently of the consent of the Khot, at
gome time within the period of thirty years uext provious to the commencement of
the revenue year 1865+66, or unless, in the case of an ocenpancy right conferred by
the Khot under section 11, the Khot grants such right of transfer of the same, -

10. - If a privileged occupant resign the land or any portion of the land in his
holdmg, orif anysuch occupant’s land lapse for failure of heirs, or other persons
entitled thereto, or is forfeited on the occupant’s failing to pay the rent duein respect

’ thereof, the Iand so resxvned, lapsed, or forfeited, shall be at the disposal of the Khot'

23 Khoti land free of all encumbrances, other than liens or charges created or exhtmﬂ

_in favour of Government,

But it shall not be competens toa privileged occupant ab any txme to resigna-

“portion only of his entire holding except with the consent of the Khot ; and no pri- :

vxleged occupant shall be deemed to have forfeited his la.nd on failure topay rent
unless such foriexture is c¢ertified by the Collector, - . -
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._-governed by the Khoti bettlement Act (Bom, Act Tof 1880), that =~ %07
plaintiffs and defendants 5—17 were Khots, that defenda,nt 1 ¥ m .
‘Wvas occupancy tenant of the holding, that the holdmov was not
‘alienable by defendant 1 to defendant 2, that out of the five.
lands in suit, two which were sold by defendant-1 to defendant 2
‘were forfe1ted and not the rest and - that plaintiffs were entitled
to recover possession of the two lands and also Rse 12 on account

_of the rent of all the lands for one year. He, therefore, passed
a decreo accordmaly : ’

S on a,ppeal by defendante 1 and 2 the Judge conﬁrmed the
: decree. The following is an extract from his Judgment :

Dumman;- :

. Tt was mged that bhere was no provision for forfeiture in the Khotx Act .in
. thé case of a sale aud that the ruling in Nagardas v. Ganu (P. J. 1891, p. 107)
" did not apply to this district. Inmy opinion the word ¢ gesign’in section 10 i is
broad enongh to include transfer. Transfer means and implies resignation or
-relinquishment in another’s favour. Otherwise, what would be the penalty
. for over-riding the provisions of section 99 A tenant may safely disobey
‘them without any real remedy to the Khot for'a mere declaration by a Civil
Court of the invalidity of a transfer would not compel the tenant to take °
possession ‘from and hold it against the transferea. The legislation cannot be
supposed. 0 leave a breach of its rules without a penalty. This consideration
. confirms the interpretation I have put upon the word ‘resign.’ If so, the sale
by defendant 1 to defendant 2 falls under section 10 and works a forfeiture.
But the section does not by its very words work such forfeiture of the entire -

I3

holdmg of a tenant but 0n1y of the land tra.usfelred. , ) e

Defeﬁda,nt 2 preferred a second appeal

" K.-N. Koyaji for the appellanb (defendant 2) ---Under the
Khoti Settlement Act, the transfér of his rights by'an occupancy
tenant does nob cause forfeiture, The word * resign” in sec-
tion 10 of the Act does not include transfer, - We submit that the
term “resign” in section 10 means an abandonment without
.assigning the land to anybody or relinquishment in. favour of

“the Khot himself. If the term included alienation in favour of
others, ‘then dharekaris and quasi-dharekaris would forfeit their

“Jands to the Khot by alienating them, but section 9 has expressly
declared the rights of dAarefaris and guasi-dharekaris to be
transferable, This would be an absurd result, There would'
“thus be an irreconcilable conﬂxct between sections 9 and 10,

3 3 16"7 ) ’ —-
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M7, Bﬁat for the respondents (orlglnal plamhffs) —Sectmn 9

RAuannnne para. 2 of the Khoti Settlement Act was enacted for the | purpose of

Dwrumn

safe-cuardmg the’ rlghts of the Khot against an ‘oceupaney tenant

~who i3 a tenant of the Khot. If such a tenant does not prove

the acquisition of a right of transfer according to the condlttons
laid down in that para., then the transfer effected by him is’ ‘Tull
and void so far as the Khot is concerned. Such transfer can.bs

‘validated only by. the consent of the Khot. As the sale by-

defendant 1, who is Khot’s occupancy tenant, ‘was accompamed
by transfer of possession to the vendee, defendant 2, it deter-
mined his occupancy rights in the land and gave to the Khot the

right to eject h1m Nagardas v. Ganu,® Dattairaya v, -Nilu. @

' JENKIXS, C. J. :—This is a suit for possessmn, plamtlﬁ bemu'-.
some of the whole-body of Khots interested. ’

_The ground on ' which possegsion is'sought is that by purpmtlnrf _
to transfer by way of sale her occupancy rights, ‘the defendant -

‘No. 1 resigned the land within the meaning of section 10 of

Bombay Act I of 1880 with the result ‘that the land is at ‘the
disposal of the Khot as Khoti land free of all encumbrances. o

- Tt is conceded before us tha.t unless this transfer can be trea.ted
as a resignation of the land, the plaintiff’s case must fail.

. In our opinion when  one transfers land to another on a

f sa,le-deed he cannot according to the ordinary usage of language

be said to have reszgned the land,

But the matter is made clear by the prov1s1ons of section 10 |
" It is thereby enacted that “if a pnvxleged occupant resxgn_~

land, the land so remgned shall be at the d1sposal of thei’
_Khot. » ‘

Bub a privileged occupant includes a dlmre]carz and quasz-
dﬁarekan and an oceupancy tenant (sub-seetxon 5 of section 3 of :"-

" the Act).

. Under section 9 the rights of cl/mrekarzs and quasz-d/mre/%ams" E

are expressly made transferable, so that if we were to accept the -

argument which the respondent is compelled to place before us,

(nmmPmem' ’ ) (%meJmW&
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we should have the result that Whlle section 9-would ena.ble 8
(Z/mrekan and quase-dimrel:ar» to transfer, he would on exermsmg
“the rlght of transfer so conferred on him, place his land at the
dlsposal of the Khot by virtue of section 10,

ThlS obviously cannot have been intended; and so we are of
opmmn that, by transferring his land on sale an oceupant doe%
not res1gn his land within the meaning of section 10,

As this admittedly disposes of the case adversely to the plamt- j

1&‘ we mush reverse the decree of the lower appellate Court
and dismiss the suit with costs throughout.

Decree reversed,.

G. B. R. .

ORIGINAL CIVIL.

Before Mr. Justice C’kandavar]mr.

"ASHIDBAI, wivow oF OOSM&N AHMED BUKHAI PrAiNTIFr, o.
_ ABDULLA HAJI MAHOMED aNp ormERS, DEFENJ)A_NTS.*

y .Malz“omedavn Zaw—R_elingu.{shme‘nt of share— Voluntary settlemm_t—IDocu-

ment w}wreby keirs give up their rights in the property in favour of one hetp—"

"Deed supportéd by valuable consideration—Onus of proof—Power of revocation
_ina voluntary deed—Indion Trusts Act (IT of 1882, section 53— Trustee—
Transactions entered into by trustee for khis own bengfit—"Unless otherwise
- provided "—Indian Trusts Act (II of 1882), section 36—Equity in Jaypour
‘of @ person paying off a subsisting charge on property—Appointment of

) ces‘uz que trust ad trustee—DPurlition suit—Dismissal of suit—Defendants

, camnot claim parhtztm of thair shares in that suit.

g 0., 8 Ma.homeda,n, died leaving Lim surviving his widow A. and a dano‘hterZ

Z died'leaving her surviving two sons, two daughters and her husband. After °

her death, her mother A. ard her husband A, H. M, arrived at a settlement and
" exeouted a document whereby they relinquished their share .in the property

“of O.in favour of the minor sons of Z. A then brought a guit to set
 aside the document alloging that it wasa voluntar y settlement :

Hclal that the document was not a vohmtary ssttlement but was a t1ansa.c-
) tion supported by valuable consideration, inaspuch as the relinquishment by
ons was consideration for tha relinquishment by the other.

Maﬁwﬂmmdungssa Begum v.J. C. Bachelor®) followed.

%0, C.J, fuit No. 432 of 1905,
) (1905) 29 Bom. 428 ; 7 Bom, L.R: 477,
B 130—1 )
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August 9.
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