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Before Sn' Lawrence Jenkins, K.C.I E C’lmgf' Justwc, and Mr J' ustwc
’ Beammz. _ - o

BANUBI .kox UMARSAHEB AND ANOTHEE (ORIGINAL Pmmurrs), v
Arrrirants, v, NARSINGRAO RANOJIRAO MANE AND ornrRs

"(ORIGINAL DEFENDANTS), Rnsroxnmvrs* e
d‘ .
Suit in ejectment—Persons in actual possession necessary par"tiés?W ahf—"

Statement in a will that the testator had at a former time given away or sef’

apart .property to charity—Not a lestamentary devise—Absence of actual '

delwefy——ReaSonaél Y clear intention. . :

- In a guit in ejectment the persons in actual possesslon need- to be ]Olned as
pmtles. :

A mental act although afterwards snﬂiclently exp1essed in conduct mll not
unless clothed in appropriate words, create a wakf -

N

PEr CurLai :—We donot think that a mere statement -in a will of some -
glft in the past-can be referred back to the date, still undetermined, when that
gift is afferwards alleged to have been made, or that such a narrative statement -
_can in any view be an adequate substitute for the oral declaration of dedlcatxon_
to God, which the Mahomedan Tiaw appears to us 1mperatxvely to reqmre,,
synchronousty with the act. of dedication itself. ’

There is a plain distinction between giving in charity and declarmv tha.t one -
"has given in charify, And for the purpose of fixing the origin of the iakf; if.
there was a wakf at all, the mere statement in a will that ab Somo past date the
testator had set apart such .and such funds for charitable objects is of com-
paratively slight value. - :

Where there has been no actual delivery, & reasonably clear declaratlon is .
_meoessary to create. & wakf. . :

F‘RST aPP%1 from the decision of G. A, Thomas, Assxstant /
g udge of Belgaum, .

The plaintiffs sued to recover possession of two-thirds of the -
~ property in suit left by their deceased father, alleging that as sole

- purviving daughters of the deceased they were entitled under -

Mahomedan Law to two-thirds of their father’s property and.
_ that the will mede by their father on the 19th June 1902 direct- -
 ing the dlstrlbutlon of his property mamly for charitable

* First Appem No. 102 of 1905.
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-purposes was conbmry o law.- Defenda.nts 1-5 were sued a8
" trustees under the will, defendant 6 was the manager of certain
‘shops in which the deceased had a share, defendant 7 was the

“widow,’ defendant. 8 was the widowed daughter-m-law and -

defendant 9 was the grandson of the deceased. Defendmt 9 was
a mmor represented by his mother, defendant 8.

The main contention of the defendants was that the plamtlﬁ‘

had 1o title to the property set apart by the deceased for chari-
table purposes, namely, the maintenance of the Karim Dad mosque
of Belgaum and the madrassa (school) referred to in the will,
They further contended that the plaintiffs had no title to the
other property mentioned in the will because it was reserved for
the. mmntenance of defenda.nts 7, Sand9. .

The following are the matemal portions of the wﬂl referred to
-in- the plamt and the written statement ;=
. v ‘Details of the property gwen o charity.

I have given away before this the house and the land mentloned in para-
graphsl and 2 of the deseription of the property for the residence or for

* feeding the musdfars (travellers) coming to the masjid of Karim Dad situate

in the lane called Bagwan Lane in the town of Belgaum. The trustees are to
continue the same as before. If per chance the present panck of the masjid
shonld not use the property given by me acecording to my wishes, the trustees

should appoint a proper panch for the purpose of managing the said property’

- and get the same mansged as mentioned above or they should themselves
‘manage the same and take steps to do as mentioned above. :

T have established a madrasse inmy name at Belgaum, The nameof thesame
is Madrassa-a-Mohid Islam. For the purpose of ecarrying the work thercot
1 have given Rs, 7,000 (seven thousand) from out of my estate and I have made
a'separate arrangement in respect of the same in my frade business, The
trustees should carry on the trade accordingly from out of the said money, and
after deducting the expenses, ete., thereof, from the balance that may remain as

net profits the trustees should pay the house rent of the madrassa and the pay of

the teacher and other expenses The trustees have no authority to spexid
more than the income. .

I have given Rs. 7,000 to this mstxtntmn, but I wish that the smount shonld
be increased up to Rs. 10,000. To accomplish this (wish of mine), the trustees
should from the income of my other property, other than the amount of the
aforesaid sum of Rs. 7,000, make up the deficiency. If it be not possible to
mske up the defioiency from the income, then the same should be made from

my estate.
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Exceptmg the estate given by me fo1 chantable purposes a8 mentwned above '
'fmm the-income of the remaining estate belonging to me the expenses of repa,u‘s
and of breakao'es and dilapidations of the house, the Munisipal rates, the assess.

- ment ‘of the fields and other expenses of minagement should be paid, dnd the- |
- met’income, whatever may remain, should be applied by the trustees towards.

the maintenance expenses of my- -wife, my daughter-in-law and my grandson

The Assistant ¥ udge found that the disposition of the- properby :

" by.the -deceased was a wakf, that the wakf was valid, and that

.the plmntlffs were _entitled to two-thirds share in. the property
lefb by the deceased except the properbles devoted to chamty. .

.- The plaxnhﬁ"s appea.led. c e i
‘C. A Rele for the’ appellants (plmntlffs) ‘—The wakf of »

'the house' and the land in favour of the masjid and “of

Rs. 7,000 and Rs, 3,000 to the madrassa is not ‘valid according

_to Mahomedan Law. “Delivery of possession is necessary to

constitute a valid wakf : Hukammad Aziz-ud-din Akmad Khan v.

The Legal Bemembrancer to Government®. . There is no satisfac-
tory evidence that the house and ‘the land were given by the,

wakif in ‘the possession of ttustees The Judge hasnot gone into

the - gueshon as. he held thub dehvery of possessxon Was not
uecessary. : - ~

- As ‘regards the o-dft of Rs 7000 to the school there wa.s~ :

' 'nelthet previous declaration, nor uppropmatlon, nor dehvely of

_possession, A previous declaration’is necessary and until such a-
declaration has been made the wakf cannot be established, A

" mere recital in a will that the testator had estabhshed a school
" :gnd that he had made- ‘provision for its expenses by the invest- -
‘ment of Rs, 7, 000-in trade is not sufficient. . No specific sum was

set apait for the school and the- school was - not maintained out’

of that sum, There’ is no miention in the accounts of the
"1 shop of the approprlatlon ‘of Rs. 7,000 to the-school.- As‘
there .was no-previous declarablon or appropnatlon, the olft,

“of Rs. 7,000 to the school- fails, The : . declaration was

made for: the first time in the will. ‘Therefore the. gift - of'
Rs. 7,000 can only be treated as a gift under the will and can’

“take effect’ only to the extent of a thu*d share of the testator s
;property ‘

M (1892) 15 All, 821,
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Wakf of moveable property was not valid: Fatima, szee Ve

| Amﬁ’ Ismailjee Bham®, As regards the additional gift of Rs. 8,000

%9

1966.-; -

Bumn C

“to the “school, it is based on the principal gift of Rs. 7 000 and NARSINGRAO, -

:as that gift fails, the gift of Rs. 8,000 must also fail.

G 8. Muilgaumkar for the respondehts (defendants) ._, :
, Dehvery of possession was not necessary : Do¢ dem Jaun Beebee

v. Abdoliak Barber®, There is evidence'to show that possession

‘,of the house and the land was given by the wakifto the trustees ’
“i“A’mere declaration coupled with intention and overt acts is

'suﬁlclent It i3’ not necessary that the wakif should make a
declaratlon to any one but himself : Amir Alli’s Mahomedan Law,
pages 148, 149, 150, 163 ,and 160. " The donor did spend money
* for the maintenance of the school.: He took money from the

_ shop’s accounts from time to time and’ spent 1(; for the school .

He had stzuck balance. before his death.

- Ass‘\xrnmo' ‘that' there was no previous approprlation of
-Rs.7,000, still there was appropriation on the date of the will.
- Thus, it would be a gift of Rs, 7,000 under the will and would be
' V&hd to the extent of one-third of the donor’s property. ~*

- Wakf of moveables is valid, It is not suggested that the fund' |
. dedlcated to the school is penshable Abu Saywl Kﬁzm V. Balca:\

Ah@) : :
Rele in reply :~—A mere mtenhon to createa walcf W111 nob

f-suﬁice ‘Even according to the view of Abu Usuf and Mahomed, .

the two disciples of Hanifa, a prevmus declaration is necessary.

They hold the same view on this point although they differ on
© the pomt of delivery of possession and other pomts. ‘The Jud«re '

has found that there was no previous declamtlon.

BEAMAN J. :—One dxfﬁculty occasioned by the form of tne suib -
- which was not apparently before the mind of the learned trying -

_ Judge is this : touching the house Whlch the decéased is alleged
~ to have given to the masjid the suit isin ejectment, and there-

- fore the persons, if any, in actual possession néed to be Joined as.

) parhes. Thls was not done Wlthoub exppessxng any oplmon_‘

(1) (1881) 9 c:n L. R 66 o @ (1888)1 FultonsReports, 345, .
: - 9) (1901) 24 A1, 190, . :

~
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1906, as to whether thls was a- true and valid wakf, it is clear that in-

| Baxoar  respect of this relief the claim fails, - ‘\Ieglectmg some othep
N Arimogao, . Qifficulties which might be similarly “occasioned and:confining
ourselves to what is substantially in controversy, there rewain ’

two principal points,

-

First, of the wal:f oE Rs. 7,000, The plaintiffs’ case is that this
was not & valid waZf, Bubif it was, it was created by will or on
the death-bed, and in such case it could not extend to more than
4rd of the wasz’s estate. We are very sensible of the care -and
ability with which the entire question has been exaniined by the
learned Judge below. His judgment, though we find it un-
necessary to deal fully with all” its contents, is a very ‘able and
“instructive contribution to the case-law on.the sub_]ecbs of
- which ib t_reats But for the purpose of disposing of this' appeal
it will be sufficient to confine our observations within a small .
compass, 1t is virtually admitted that apart from expressions to
‘be found in the will itself there was no declaration of the wakf
of Rs. 7,000 out ‘of the testator’s profits or shares in the partner-

. ship concern. Nor of course was there any actual delivery.
Thus, the questions- are i—(1) W_hether a wakf can be validly
created by a purely mental act? (2) Whether, if not, actual.
delivery is necessary ? Whether the statement in the- will is.a

- good declaration, and, if so, whether it can be referred back to a
prior mental resolve 50 as to bring the wakf into being from the
date of the latter 2. Whether property of the kind which the
will describes as constituting this wakf can properly and legally
be so dedicated ? And, last, there is the most 1mportant pracbxca.l :
question of all—whether in fact the evidence proves that, apart
from the statement in the will, there had been any dedxcatlon .

+ ‘of the Rs. 7,000 tothe charity ? . Co s

It has been strenuously contended on behalf of the respondents :
that a mere intention to set apart property for charltable purposes,
- followed by actual appropriation (as in the case of a definite sum
of money, by applying the interest to the intended purpose), is.
quite suﬂiclent to create a wakf. No, authorlty as far. as we
know goes that length The passages mosb strongly relied on by
the respondents are taken out of Amir Ali’s Text-Book ; but even
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‘s’ﬁppbsing this' is' good - authority, we do not -find the learned’
‘writer anywhere saying that a mere mental act, unaccompaniedby

255
1006,

BLNUBI

any formn of explanatory words, will do ; all that he says is that it y,pqomao,

is not necessary, while stating the object of the dedication, to say -

explicitly that it is “wakf”. Some statement apparently there
must .be and this.is quite consistent with. the objectivity of

a.rchalc systems and the prominence given in them to- ceremonial -
formule  and illustrative acts or words. It ‘may be difficult to.-

discover any good reason why saying in the market-place or in
the presence of one or more hearers: I set apart 7,000 Rs. for.
the endowment of my new school and will henceforth apply the .
income to that purpose,” even although the wakif should never
in fact set apart the corpus or apply a penny of the income, does;

~while actually settmo* apart the corpus and applying the income -

to the contemplated charity, because unaccompanied by a verbal
statement, ‘does not, create & valid wakf.- But in trying to
' a.dmmlster branches of law which have come down to us from-
- remote times and primitive societies it does not do to insist too
‘much on a modern reason for every rule. We must, we feel,
keep as close as we can to such authorities as are available for
our guidance ; and not one of these supports the proposition that
a mental act, although afterwards sufficiently expressed in conduct,
» will, unléss clothed in appropriate words, create a waff.

- The respondents’ next contention is that although at the time
' tha(: the founder conceived the idea of the wa4f’, he did not verbally

~annourice it, he did do so formally and sufficiently in his will, He

there declares that he has given this sum to be the endowment of
‘his school ; and that is proof enough, when taken with the fact that

. the s_chool bad been built and masters employed, of the practical
" reality of the mental dedication two years previously. There isa -

- plain distinction between giving in charity and declaring that one

" hasgiven'in charity. And for the purpose of fixing the origin of
'the walf, if there was a walf at all, the mere statement in a will

_ “that at some past date the testator had set apart such and such.
" funds foi charitable obJects, iy of comparatively slight value. It
mlght be othermse, were such & declaration accompamed by
. accounts” showing exactly when sums began to be so expended.”
' So suppl emented were it not for the legal objection that a wakf.
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must. be creaied by dec]ax atlon, it - mlght very . well | be arvued;:
that the facts proved by the accounts coupled with the declaration -
in‘the will proved: ‘well enough not only that the wakf had, but .
also when it had come into .being. - And this point -is important

_ in connection with the rule that a wakf may- if ‘created: during -

the lifetime of the wakif, and otherwise than by will or.on the -
death-bed, exceed a third. of the whole estate; whereas wakfs -
created on the death-bed or in a will are subject to the ordinary
rule which limits a testator’s powers of free disposition to 4rd of his .
whole estate. The main argument is that the declaratlon in'the -

.. will canbe ante-dated-two years by vefercnce to the testator’s

conduct and actual facts, 4. e., the building and startmo' of the -
school, or the hiring of school premises and employment of masters ; HE
50 as to supply the deficiency arising out of the wakif having, in-
the first instance, kept his charitable intention to himself, and -
bring the wakf within the category of wak/fs created during the

life-time of the wakif. For, if that were so, then, the whole s’uni .

“would go to the purpose of the wal/, whether or not it exceededv

a third-of the testator’s whole estate. Implied in this, however, :
there is a second and subsidiary argument that whether the -will .
will do to validate the waky from the time the wakif conceived the -

_ intention, it. certainly does in itself create the: wakf. The
- objection to that from the respondentq* point of view is that, if -

the wakf of Rs. 7,000 is held to be created. by the will, i§ 1s"'
sabject to the ordinary rule, and along with any othér charita- »
ble bequest similarly made in the will is liable to be cut down .

" within the required limit, 31d of theestate. “We find it 1mposs1ble 3
~ to accede to the first argument We do not thmk that a mere -

statement in a will of some gift in the past can be referred: back, v

fto the date, still undetermined, when that gift is afterwatds‘
. a,lleded to have been - made, or that such a narrative statement

can in any view be an adequate substitute for the oral declaration

_of dedication to God, which the Mahomedan Law appears to us

* imperatively to require, synchronously with the act of dedxcatlon
' tself.

Such a V1ew would open the door to obvious and possﬂoly
dishonest. evasions of the restriction. imposed on- the powers ot‘_
testamentary dlsposutlon by Mahorredun Law. ‘
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We are unable to hold: that a bare * ‘statement - ina wﬂl that
:_,the testator has at a former time given away.or. sob aparb a pors:
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tion of his property to or for a charity amounts to atestamentary - anmcmao

“devise. . . Reason is clearly - against it, and we think 1t would be;

: extremely dangerous to countenance any such'view. .

In our- opinion, where- there has' been no -actual dehvery; !

jrea.sona,bly clear declaration is necessary to create a valid salkf, .

: There is. al difference of opinion between the two lea,dmg‘
-Mahomeda,n “schools, Jed by Mahomed and Abu Yusuf, as to
: whether acbual delivery in addition to declaration is also necss- _'
ea.ry “The Courts of India appear to have inclinéd now to one, “

.and now to the other opinion.. "In the presenb case there is no
alleaatlon that the Rs. 7,000, with which we are riow ‘concerned,

7was ever actually delivered. Nor indeed ‘could it have been,

smce 16 ‘appears to be the estimated yleld of unascertamed shares
and ploﬁbs in a partnership business. " We do’ not’ theréfore feel

callc:l ‘upon to decide this véxed queshmn It rrught well be that
‘even in the absence of ‘any proof of an express declaration, if the

fund ot property intended to be dedicated were actually dehvered
such’ deli very might raise an irresistible presuniption of the

»reqmsﬂ;e declaration having been. contempomneously ma,de But
-where we find that there was no declarablon, this question could -
only have any 1mporta,nce where’ nobmthstandma that initial :
defect, there was proof, or ab any rate an- allegatlon of actual
delivery. Here there is none, As to whether property of this

kind .can legitimately form the subject of a wakf, We need only

‘say that moveables, in. our opinion, may; and .if moveables,
“there seems no sound reason in these days, to exclude from that.
catégory, funded moneys. It is not necessary, however, in. the
‘view. we take of the whole: matter, to" express ‘& ' considered :

‘oplmon upon this pomt S .

.- As to the ev1dence, the statement in the W1ll might be relev ant
and strong evidence that the tostator really had intended to
"devote a 'sum of Rs, 7,000 to the endowment of the school. But

; we do not think that without some . corroboration it is conclusive -

_that he did so. . The cotroboration consists in the fact that a
“school was started and carried on with fluctuating success. But
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1908, -, there i is nothmd to.. show What expenses were mcurted. Ib 15-‘”

- Baxuu impossible to say from this record that a specific sum of Rs, 7,000 .

N @sﬁ’q'amo_ _ever was given up to the school, or that the wakif ever renounced : .

B absolutely all his beneficial interest therein. ~Strictly speaking,
‘this .part of the case is inseparably connected. with the considers:

“ation of the questions whether there ever had been a declaration, -

or a delivery. And the evidence is, in our opinion, clearly. -

insufficient to support either of those allegations. For these -

© reasons, we are of -opinion that there was no valid wa@/' of the

Rs. 7,000, We must add that had our inclination been the other,

~ way, we should have felt obliged to reserve judgment till the'

minor grandson had been properly represented.” As the case was -

presented to us, his counsel was engaged to uphold the wakf.. '

But that was plainly opposed to the minor’s interest as' also to

that of the widow. For, had it been a valid wakf, it would have -

~ reduced pro fanto the estate to be shared. In that estate”the- -

plaintiffs appear to’ be entitled to two-thirds, the W1d0W toan

. “eighth, and we think, as ab present advised, though we need not

go further into this, the minor to the residue.

‘There remains then in dispute only the sum of. Rs. 3,000_».‘
‘bequeathed in the will to the same school. We are unable to - -
" discover any ground for declaring such a bequest to. be mva.hd :
provided that it'does not exceed one-third of the whole estate.: -
The argument that it fails because the fund it was-intended
to supplement fails, does not need serious consideration. -, .

- The result is that we think the decree of the ‘Court below must

" be amended. The plaintiffs, as far as appears on this record, -
are entitled to two-thirds of the estate after deducting the house,
and. Rs. 8,000, . Always provided that such deductions do not -

: excecd one-thlrd of the whole Costs to come out of the estate,

Decree amended

@ BB
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