244

- 1906.

- December 12, -

THE INDIAN LAW REPORTS. [VOL XXXI,
APPELLATE CIVIL

Befo're Sir Lawrence Jenkins, K.C. I E C’hwf J nstwe, and
o - Mn J ustwe Beaman.

DAMODAR SAKARCHAND (OBIGINAL DEFENDAI\T) APPELLANT, ®,

VYANKU GANGARAM, MINOR, BY HIS MOTHER RANGUBAL (oxu-
. GINAL PLAINTIFF), RESPONDENT. : _ . S

. Transfer of Property Act (IV of 1882), section 90—Civil Procedure Code

(et XIV of 1882), section 235 (9)—Decres on mortgage—-Dzrect:on for sale
" and réccvery <f deficit personally—RBeservation of liberty to apply'. Jor.
~ personal deoree—DPersonal decree” contingent on the aseortainment. of

balance—Attacﬁment-—Smt Jor declaration of ownership and aemoval:
of aftachment.. i

‘A Jegree on & mmtgage duected tha.b on default of payment of tho moﬂgaga-
money within six months the property should be ‘sold, and, if the sale-proceads

* were insufficient to pay the amount dite on the mor tgage, the bal'mce was, to be' »

racovered from the defendant-mortgagor personally, ,
" Held, that the deereo was passed in disregard of the provisions' of séc’tio;z‘ 90-

of the Transfer of Propetty Act (IV of 1882)in 5o far as it directed” pérsonal |
paynient by the mortgagor. The words of the section show that this direction

. should have been in a supplemental decree to be passed when the net proeeeds

of the sale should he found to be insufficiont. - The criginal decree should .
me1e\y have reserved to the plam‘mﬁ hbeﬂ,y to upply fora decree under seo- ’

" tion 90,

A minor son of the morfgagor havxng brouvht a suit for a declaratlon of bis
ownershlp of an undivided half of a house and removal of an attachment which
was levied under the- pel sonal clauso of the afozesmd decree, before the bxrth
of thie minor; y

- Held, that the plaintiff was entxtled to a direction that the house to the exi ent'

' of the plaintiff’s interest therein be released from attachment.’

" Held, further, that the personal decree’ was contingernt on the n.:cmtamment.

_ of the balance and-only became opemtlve and capable of executiofi when' the

balance was ascertained. Until'then the amount of the debt, for w}uch alone -
the personal decree was passed, could not be stated as required by section 235 (g)

~of the Civil Procedure Code (Act XIV of 1882), The balance of the debt being
unascertained, the minor was entitled to establish any . circumstance thch
- aﬁ‘ected the vahalty of the attaohment sgainst hxs _interest in the proputy.

© % Becond Appeal No, 21 of 1906, -
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: SECOND appeal from - the decxsxon of J. J. Heaton, DlStl‘lCt”.
J udge of Nisik, reversing the-decree passed by B. B. Mehendale,;

-Join Subordmate Judge, ..

“In the year ‘1895 ‘one Gangaram Dadoba mortgaored certam”

.property to. his creditor Damodar Sakarchand GuJara,bEz, who-on

.the 8th- March 1902 obtained & decree on the mortgage. The -

<decree allowed six months’ time for the paymen'o of the mortgawe-
- debt and directed that if the debt was- not paid Wlthm the said
-period the mortgaged property should be sold, and, if the sale

produced. insnfficient amount, the balance should be recovered .
-from Gangaram personally.. On the 7th November1902 Damodar, '

the mortgagee decree-holder, applied for the sale of the mortgaged
property, and in June 1903-it was sold for Rs.576. While the
proceedings of the sale were going on and before the property
‘was actually sold; the decréo-holder’ applied for the attachment
“-of a-house nob comprised in the mortgage, alleging that the sale-

" proceeds would prove insuflicient to satisfy the decretal amount.

~and that the ‘judgment-debtor Gangaram might dispose of the

property to his (decree-holder’ s) detmment The house. was :

~ accordmgly attached on the 19th J une 1908, -

*'On the 2nd July 1903 the judgment- debtor apphed to have the -

::sa.le of the mortgaged property seb aside, and it was set as1de by
.an-order passed ‘on the 4th August following. "On the 17th

Augusb he applied to have the attachment on “the house- raised, "

_but the Court directed that the attachment should be’ mzunt;;uned

and ordered that the property should not be sold until - the_

proceeds were found to be insufficient.

In September 1904 the plaintiff Vyanku was Lorn, hls father
'__' bemtr the Judgment-debtor Gangaram’ Dado’ba ‘

'On the 28th November 1904 the ‘mortgaged property was sold ,

fot Rs.456, Subsequently on the 5th January 1905, the decree-
;ho der ha.vmg applied for- the sale of the house whlch was already
‘attached, the minor Vyanku apphed to have the attachment
removed from his half share in the house, but his application was
rejected on the 11th March 1905. He, thereupon, brought the
' present suit for the decla,ratmn of ownershlp of a moiety of the

. house and the removal of abta.chment from it, alleging that the
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1908, house dld not belong to ‘the Judwment-debtor Gangaram alone,
~ Damovae  that the p]amtlff had a half sharein it, that the-attachment of
Veawgo,  the house was premature and that the cause of action acerued to-
the plaintiff on the 11th March 1905 when his. apphcatlon for

the -removal of the attachment was rejected.

" The defendant answered infer alia that ab the date of the
attachmeub the plaintiff had no interest in the hovse nor had he

~ any at the time of the suit, and that, even assuming that he had
an mteresb in the house, the- defendant was entitled to attach- it
and. to bring the whole of it to sale including plaintiff’s interest
therein in execution against the defendant’s _]udcrment-debtor.

The Subordinate Judge found that the plaintiff had no interest
in the house. He, therefore, dismissed the suib.

 On appeal by the plaintiff the Judge observed :—

. It is snid that this attachment was without authority and is v01d The
contention scems to me to be perfectly correct, It must be granted that a..
Court has no authority, no jurisdietion, to attach property, except so far as
. ~power is conferred by the Code of Civil Procedure. Inthis case the attachment -
‘was made after judgment and decree, and was made to ensure satisfaction: of
the conditional personal decree, which had beon made, but would not become -
operative unless and until the sale of the mortgaged property had taken ‘place
and had failed. to discharge the debt in full, That is to say, there was no
operative decree which justified the attachment. The application, therefore, did
. not lie and the ajtachment cannot be justified under Chapter 19 of the Code, for
" there was 10 personal decree which could be enforced.

- The Judge, therefore, reversed the decree of the Subordmate
- Judge and raised the attachment from the whole of the house. ...

The defendant preferred a second appeal, ST e
G. 8, Rao for the appellant (defendant) :—Assuming ' that the"’
- plaintiff had the right to have the attachment removed, it was
‘wrong to remove it from the whole of the house. ‘Our judgment-
debtor was entitled at least to & half share in the house and ‘the-
attachment on that share should stand.  Even the plaintiff did .
“not seek for the removal of the attachment from the entire house.’

The amount due to us under the decree was Rs. 1,697, while

the mortgaged property fetched only Rs. 575 at the first s’élé‘

] There was a large b&l&nce left which we were éntitled to recover.
from the. Judgment-debtor personally under the terms of the
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i,jdeeree;,-’:'vl"he;deereega.ye'us-a>riaht to proceed against property . . 1906
~ not, comprised in the mort3age.. - We, therefore, submit that- the Damonae:
! attachment of the house was perfecbly valid, . - - U Vaamew

The plaintiff was born in September 1904 while the attach-'
. ment on the house was lovied in June 1908. The. plaintiff had,
'therefore, no interest in the house at the time of the attachment
- 80 as to enable him to bring the present suit. ’

"% R.R. Desa for the respondenb (plaintiff) :=The decree on the

mortgage was clearly wrong, it being contrary to the provisions -
- of section 90" of the Ttansfer of Property Act,” Further, the
* appellant was not entitled to proceed under the personal clause of
~ the decree until the balance of the debt was ascertained.. When
the attachment was levied in June 1903 the balance was not
+ ascertained, and it was not possible to do 'so. The sale was
subgequently set aside by ‘the Court at the instance of the
Judgment-debtor. The a,ppellant had, therefore, no right to
attach the house until the balance was ascertained, The attache
-ment under the personal clause was therefore clearly bad.

' Under the Hindu Law the plalritlﬁ’s interest came into ‘existe’
ence immediately on his birth, and there were no circumstances’
in the present case “which prevented such interest from commg'
into existence, ‘

* JENKINs, C. J. -—On the 8th of March 1902 a deerée ‘on a:

_ mortgage, was passed in favour of the defendant Damodar Sakar.
chand. It was thereby directed in effect that on default in -
payment of the mortgage-money within six months the property

- should be sold, and that if the sale-proceeds were insufficient to
pay the amount due on the mortgage the balance was to be -

- recovered from the defendant Gangaram personally.. On the 7th.
of Noveémber 1902 the plaintiff applied for a sale of the mortgaged
property, and in June 1903 it was sold for Rs, 575. Subsequently, -

. on the 17th of the same month, the decree-holder, purporting to
proceed. under the personal decree for the balance, applied for.

- attachment of a house not comprised in the mortgage ; on the
followxncr day the order for attachment was made, and on the,
19th of June the house, to which this suit 1elates, was actually-

: attached
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On July 2nd the Judgment debtor Gangaram, apphed to'have -
the sale of the mortgaged property set aside; and- by an: ordet'

- passed on the &th of August the sale was set as1de

" On the 17th of August the Juddment ~debtor apphed to have_.

. the attachment of the house raised. ~ The Court dn‘ected the

atfachment to be maintained, but ordered that the property
should not be.sold unt11 the proceeds were found tobe msuﬁ‘xclent. '

In September 1904 the plamtxﬁ Vyanku Was born, hlS father

: bemg Gangaram the Judgment -debtor.

On the 26th of November 1904 the mortgaded property was

- sold for Rs. 456. S S -

On the 5th of anuary 1905 the deeree-holder apphed for the‘
sale’ of the house, atid thereupon the minor Vyanku applied to
have the attachment removed from his 1 shstre in the house HIS

- apphcatmn Was refused

Then . the minor . cemmenced thls smt by hlS next fr:end h1s
mother Rangubai, asking for a declaration of his ownershrp of
an undivided half of the house, and for removal of the attach-

" ment from it. .The ﬁrst Court. dismissed the su1t with costs, but.‘

on appeal the attachment was set aside by the District Court,.
From this the present, appeal is preferred. The order settmg
aside the attachment is unquahﬁed and so far as it purports to do
more. than remove the attachment from the p]amtxﬁ’s moiety it

T s mamfest]y erroneous as being in excess of what is sought in-

the ‘plaint. The judgment of the District Court proceeds on the’

. assumptlon that the house was attached before any sale of the

mortgaged property But this- overlooks the ‘sale effected in
June 1903 and if the removal of the attachment from the
plamtlﬁ’s toiety is to be supported it must be on other _grounds,’
Now, the decree was passed ih disregard of the prowsmns of

‘section 90 of the Transfer of Property Act in so far as it directs’

personal payment by Gangaram; It is clear from' the’ Words of "
the section that this direction should have been in a supp]emental:’_

-decree to be’ passed ‘when the net proceeds should be found to be

ihsufficient.” The: original decree should merely have reserved to-
the plaintiff liberty to apply for a decree under section 90,
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-+ But though the decree 1s erroneous, we musb see how far in
- the circumstances it justified an attachment.

"The personal decree was contingent on the a.scertmnment of -

" the balance, and only became operative and capable of execution
when that balance was ascertained.. Until then the amount of

~ the debt, for which alone the perqonal decree was passed could -
‘not be stated as required by sectnon 285 (y) of th‘e Civil Procedure i

,yCode R :

Then Was the balanee ascertamed when the attachment of the

“17th of June was made ? Undoubtedly not. There had béen

< no’ ad_]ustment of accounts, the whole of the purchase-money had

not been paid into Court, and there was no kind of pronounce- -

ment by the Court-as to what the balance was. Even the
application for execution contained no staterment of ‘the debt for

- which the personal decree was passed, and that was because the '

amouat of the debt had not been ascertained. Then, is it ‘open to
- the winor plaintiff to rely on this objection? = We think.it'is.

He is (in our-opinion) entitled to establish any circumstance
: Whlch affects the validity of the attachmenb as agamst his mterest
. m the property. ‘ :

- The result then is that the decree of the lower appellate Coult

\must be varied by dlrectmg that the house to the extent of-
~the plalntxﬂ"s interest therein be released from attachment. As_’
the appells.nt has succeeded in part and falled in. part each party‘

should bear hls own. costs. N

Decree var i_ed G

G.B.R,
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Damopar

e 9. :
Vyaygv,



	Page 1 
	Page 2 
	Page 3 
	Page 4 
	Page 5 
	Page 6 
	Page 7 
	Page 8 
	Page 9 
	Page 10 
	Page 11 
	Page 12 
	Page 13 
	Page 14 
	Page 15 
	Page 16 
	Page 17 
	Page 18 
	Page 19 
	Page 20 
	Page 21 
	Page 22 
	Page 23 
	Page 24 
	Page 25 
	Page 26 
	Page 27 
	Page 28 
	Page 29 
	Page 30 
	Page 31 
	Page 32 
	Page 33 
	Page 34 
	Page 35 
	Page 36 
	Page 37 
	Page 38 
	Page 39 
	Page 40 
	Page 41 
	Page 42 
	Page 43 
	Page 44 
	Page 45 
	Page 46 
	Page 47 
	Page 48 
	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 
	Page 56 
	Page 57 
	Page 58 
	Page 59 
	Page 60 
	Page 61 
	Page 62 
	Page 63 
	Page 64 
	Page 65 
	Page 66 
	Page 67 
	Page 68 
	Page 69 
	Page 70 
	Page 71 
	Page 72 
	Page 73 
	Page 74 
	Page 75 
	Page 76 
	Page 77 
	Page 78 
	Page 79 
	Page 80 
	Page 81 
	Page 82 
	Page 83 
	Page 84 
	Page 85 
	Page 86 
	Page 87 
	Page 88 
	Page 89 
	Page 90 
	Page 91 
	Page 92 
	Page 93 
	Page 94 
	Page 95 
	Page 96 
	Page 97 
	Page 98 
	Page 99 
	Page 100 
	Page 101 
	Page 102 
	Page 103 
	Page 104 
	Page 105 
	Page 106 
	Page 107 
	Page 108 
	Page 109 
	Page 110 
	Page 111 
	Page 112 
	Page 113 
	Page 114 
	Page 115 
	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 
	Page 122 
	Page 123 
	Page 124 
	Page 125 
	Page 126 
	Page 127 
	Page 128 
	Page 129 
	Page 130 
	Page 131 
	Page 132 
	Page 133 
	Page 134 
	Page 135 
	Page 136 
	Page 137 
	Page 138 
	Page 139 
	Page 140 
	Page 141 
	Page 142 
	Page 143 
	Page 144 
	Page 145 
	Page 146 
	Page 147 
	Page 148 
	Page 149 
	Page 150 
	Page 151 
	Page 152 
	Page 153 
	Page 154 
	Page 155 
	Page 156 
	Page 157 
	Page 158 
	Page 159 
	Page 160 
	Page 161 
	Page 162 
	Page 163 
	Page 164 
	Page 165 
	Page 166 
	Page 167 
	Page 168 
	Page 169 
	Page 170 
	Page 171 
	Page 172 
	Page 173 
	Page 174 
	Page 175 
	Page 176 
	Page 177 
	Page 178 
	Page 179 
	Page 180 
	Page 181 
	Page 182 
	Page 183 
	Page 184 
	Page 185 
	Page 186 
	Page 187 
	Page 188 
	Page 189 
	Page 190 
	Page 191 
	Page 192 
	Page 193 
	Page 194 
	Page 195 
	Page 196 
	Page 197 
	Page 198 
	Page 199 
	Page 200 
	Page 201 
	Page 202 
	Page 203 
	Page 204 
	Page 205 
	Page 206 
	Page 207 
	Page 208 
	Page 209 
	Page 210 
	Page 211 
	Page 212 
	Page 213 
	Page 214 
	Page 215 
	Page 216 
	Page 217 
	Page 218 
	Page 219 
	Page 220 
	Page 221 
	Page 222 
	Page 223 
	Page 224 
	Page 225 
	Page 226 
	Page 227 
	Page 228 
	Page 229 
	Page 230 
	Page 231 
	Page 232 
	Page 233 
	Page 234 
	Page 235 
	Page 236 
	Page 237 
	Page 238 
	Page 239 
	Page 240 
	Page 241 
	Page 242 
	Page 243 
	Page 244 
	Page 245 
	Page 246 
	Page 247 
	Page 248 
	Page 249 
	Page 250 
	Page 251 
	Page 252 
	Page 253 
	Page 254 
	Page 255 
	Page 256 
	Page 257 
	Page 258 
	Page 259 
	Page 260 
	Page 261 
	Page 262 
	Page 263 
	Page 264 
	Page 265 
	Page 266 
	Page 267 
	Page 268 
	Page 269 
	Page 270 
	Page 271 
	Page 272 
	Page 273 
	Page 274 
	Page 275 
	Page 276 
	Page 277 
	Page 278 
	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 
	Page 284 
	Page 285 
	Page 286 
	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 
	Page 305 
	Page 306 
	Page 307 
	Page 308 
	Page 309 
	Page 310 
	Page 311 
	Page 312 
	Page 313 
	Page 314 
	Page 315 
	Page 316 
	Page 317 
	Page 318 
	Page 319 
	Page 320 
	Page 321 
	Page 322 
	Page 323 
	Page 324 
	Page 325 
	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 
	Page 337 
	Page 338 
	Page 339 
	Page 340 
	Page 341 
	Page 342 
	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 
	Page 366 
	Page 367 
	Page 368 
	Page 369 
	Page 370 
	Page 371 
	Page 372 
	Page 373 
	Page 374 
	Page 375 
	Page 376 
	Page 377 
	Page 378 
	Page 379 
	Page 380 
	Page 381 
	Page 382 
	Page 383 
	Page 384 
	Page 385 
	Page 386 
	Page 387 
	Page 388 
	Page 389 
	Page 390 
	Page 391 
	Page 392 
	Page 393 
	Page 394 
	Page 395 
	Page 396 
	Page 397 
	Page 398 
	Page 399 
	Page 400 
	Page 401 
	Page 402 
	Page 403 
	Page 404 
	Page 405 
	Page 406 
	Page 407 
	Page 408 
	Page 409 
	Page 410 
	Page 411 
	Page 412 
	Page 413 
	Page 414 
	Page 415 
	Page 416 
	Page 417 
	Page 418 
	Page 419 
	Page 420 
	Page 421 
	Page 422 
	Page 423 
	Page 424 
	Page 425 
	Page 426 
	Page 427 
	Page 428 
	Page 429 
	Page 430 
	Page 431 
	Page 432 
	Page 433 
	Page 434 
	Page 435 
	Page 436 
	Page 437 
	Page 438 
	Page 439 
	Page 440 
	Page 441 
	Page 442 
	Page 443 
	Page 444 
	Page 445 
	Page 446 
	Page 447 
	Page 448 
	Page 449 
	Page 450 
	Page 451 
	Page 452 
	Page 453 
	Page 454 
	Page 455 
	Page 456 
	Page 457 
	Page 458 
	Page 459 
	Page 460 
	Page 461 
	Page 462 
	Page 463 
	Page 464 
	Page 465 
	Page 466 
	Page 467 
	Page 468 
	Page 469 
	Page 470 
	Page 471 
	Page 472 
	Page 473 
	Page 474 
	Page 475 
	Page 476 
	Page 477 
	Page 478 
	Page 479 
	Page 480 
	Page 481 
	Page 482 
	Page 483 
	Page 484 
	Page 485 
	Page 486 
	Page 487 
	Page 488 
	Page 489 
	Page 490 
	Page 491 
	Page 492 
	Page 493 
	Page 494 
	Page 495 
	Page 496 
	Page 497 
	Page 498 
	Page 499 
	Page 500 
	Page 501 
	Page 502 
	Page 503 
	Page 504 
	Page 505 
	Page 506 
	Page 507 
	Page 508 
	Page 509 
	Page 510 
	Page 511 
	Page 512 
	Page 513 
	Page 514 
	Page 515 
	Page 516 
	Page 517 
	Page 518 
	Page 519 
	Page 520 
	Page 521 
	Page 522 
	Page 523 
	Page 524 
	Page 525 
	Page 526 
	Page 527 
	Page 528 
	Page 529 
	Page 530 
	Page 531 
	Page 532 
	Page 533 
	Page 534 
	Page 535 
	Page 536 
	Page 537 
	Page 538 
	Page 539 
	Page 540 
	Page 541 
	Page 542 
	Page 543 
	Page 544 
	Page 545 
	Page 546 
	Page 547 
	Page 548 
	Page 549 
	Page 550 
	Page 551 
	Page 552 
	Page 553 
	Page 554 
	Page 555 
	Page 556 
	Page 557 
	Page 558 
	Page 559 
	Page 560 
	Page 561 
	Page 562 
	Page 563 
	Page 564 
	Page 565 
	Page 566 
	Page 567 
	Page 568 
	Page 569 
	Page 570 
	Page 571 
	Page 572 
	Page 573 
	Page 574 
	Page 575 
	Page 576 
	Page 577 
	Page 578 
	Page 579 
	Page 580 
	Page 581 
	Page 582 
	Page 583 
	Page 584 
	Page 585 
	Page 586 
	Page 587 
	Page 588 
	Page 589 
	Page 590 
	Page 591 
	Page 592 
	Page 593 
	Page 594 
	Page 595 
	Page 596 
	Page 597 
	Page 598 
	Page 599 
	Page 600 
	Page 601 
	Page 602 
	Page 603 
	Page 604 
	Page 605 
	Page 606 
	Page 607 
	Page 608 
	Page 609 
	Page 610 
	Page 611 
	Page 612 
	Page 613 
	Page 614 
	Page 615 
	Page 616 
	Page 617 
	Page 618 
	Page 619 
	Page 620 
	Page 621 
	Page 622 
	Page 623 
	Page 624 
	Page 625 
	Page 626 
	Page 627 
	Page 628 
	Page 629 
	Page 630 
	Page 631 
	Page 632 
	Page 633 
	Page 634 
	Page 635 
	Page 636 
	Page 637 
	Page 638 
	Page 639 
	Page 640 
	Page 641 
	Page 642 
	Page 643 
	Page 644 
	Page 645 
	Page 646 
	Page 647 
	Page 648 
	Page 649 
	Page 650 
	Page 651 
	Page 652 
	Page 653 
	Page 654 
	Page 655 
	Page 656 
	Page 657 
	Page 658 
	Page 659 
	Page 660 
	Page 661 
	Page 662 
	Page 663 
	Page 675 
	Page 676 
	Page 677 
	Page 678 
	Page 679 
	Page 680 
	Page 681 
	Page 682 
	Page 683 
	Page 684 
	Page 685 
	Page 686 
	Page 687 
	Page 688 
	Page 689 
	Page 690 
	Page 691 
	Page 692 
	Page 693 
	Page 694 
	Page 695 
	Page 696 
	Page 697 
	Page 698 
	Page 699 
	Page 700 
	Page 701 
	Page 702 
	Page 703 
	Page 704 
	Page 705 
	Page 706 
	Page 707 
	Page 708 
	Page 709 
	Page 710 
	Page 711 
	Page 712 
	Page 713 
	Page 714 
	Page 715 
	Page 716 
	Page 717 
	Page 718 
	Page 719 
	Page 720 
	Page 721 
	Page 722 
	Page 723 
	Page 724 
	Page 725 
	Page 726 
	Page 727 
	Page 728 
	Page 729 

