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~~7-Thus if a plaintift brought a suit for possession of land and then - 1906, -
_withdrew the suit as the result of a. compromise whereby he T
" _received a sum of money, and he were to be regarded as having . 9% Srare
. succeeded in the suit, no order under section 411 would BHAGIEATHI-’
lead to any ‘practical result. ‘Butb if the- plaintift, in the DAL
'clrcumstances with which’ ‘we are concerned in this _case, has
_not suceeeded in the suit, has she failed in the suit ? I think
- she has. It may -be that she has obtained - & substantial -
advantage ; but it has not been in the suit. The only order in
- the sult has been that which is- eqmvalenb to a dlsmlssal of the .
. -sult ) ' . : . T
© We hold that the plamtlff has falled in the suxt notWIth-
v'_'sta.ndmg that ‘there has been a compromise under which she has-
"derived a benefit, and, in our ‘opinion, in answer to the. reference
~ we should say that the plaintiff, in the circumstances, has failed
- in the suit within the meaning of section 412 of the Code of Civil -
Procedure. The case will be sent back to.the Division Bench
with that answer.: -

Order accordingly.

-GS B, R .

FULL BENCH,
'_.APP_ELLATE CIVVIL.'

Bqﬁ)re Sw Lawrence Jenkins, K 0 L E Chief Justice, M. Justwe Aston,

Mr. Justwe Beaman and Mr Justwe Heaton. -

' KRISHNABAI, wmow oF HARBHAT (ommmn PLAINTIFF), Arrnnnm'r, " 1908.
v, HARI GOVIND aND ANOTHER (0RIGINAL DEFENDANTS), REsPONDENTS*  September 12.

" Civil Procedure Code (dct XT v of i882), section 375—COomsent deoree—
-, Status of landlord and tenant— Forfeiture clause—;S'mt to enforce fmfettm‘e— .
Relzey"ayamst Sorfeiture. T o .

When a pla.lntlff is seeking to enforce by orlgmal smt a right to forfexture
contained in a consent decree (passed under ‘section 376 of the Civil Propqdme

# Second appeal No, 571 of 1905,
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Code in ntcordance with a lawful agreehnent :fecorded(unde'r that. seetion),
whereby the status of landlord and tenant is established between the plaintiff and

‘j defendant; the Court in the exeroise of its equitable jurisdietion is not precluded,
from granting such relief agamst forfoiture as it mlght have granted had the :
* . status arisen from contract or custom. . oo

Per JENKINGS, 0. J.~—As under section 375 of the Civil Procedure Code (Act
X1V of 1882) the decree was to be in accordance with the agreement, it cannot
have altered the relations of the parties as they existed under the agreement. -
And as it wag an incident of those relations that the right of forfeiture was
subject to relief, that incident must still apply when those relations are
estabhshed by a decree passed in accordance with the agreement. '

Por BEAMAN, J. —The dxﬂ?erence Dbetween a consent decree declaring the ’
agreement of parties, and the agreement of parties themselves, when the one or
the other is sought.to be afterwards enforced, goes no futher than this, that in
the former case it would not be open to & party to question the accuracy of the
decree, as expressing what at the time was the contract which had been made o

Skirekuli Timapa Hegda v. Mahablya®), dissented from.

SEcOND appeal from the decision of A, Lucas, District J udo:e‘
of S4t4ra, confirming the decree of R. T. K1rtane, Subordmate,i.
Judge of Isldmpur. : .

The plaintiff sued to recover possession’ with rent and profits

~ of the land in suit under the terms of a consent decree in Suit

No. 448 of 1887. The decree was dated the 25th September 1888-
and it ran as follows -

Plaintiff has given to the defendaut hor mirasi right over the land.in suit by i
taking from him Rs. 150 in cash this day. Defendant is to pay to plaintift for
the land in suit Rs. 0-16-1} every year as chavdi (vent) and make vahivat of
the same in mirasi right in perpetuity from father to son in hereditary
.uccessmn ‘Whatever judi and local fund may be levied hereafter and is-

levied at present on the said land is all to be paid by the defondant directly (to

Government) and independently of the aforesaid Rs. 0-15-1%, and he'is to pay
to plaintiff every year the aforesaid Rs; 0-15- ~14 without any deduction what-
ever. If the plaintiff fails to receive from the defendant the amount of the -
chavdi (rent) every year, defendant’s mirasi vight shall be extinguished. - -
If the defendant fails to pay to plaintiff every yoar the aforesaid amount of
Rs. 0-15-13, the plaintifE should wait for $wo months after the termination of
the year. If even within that period the plaintiff fails to take the chavdz
(rent), the defendant should credit tho said amount with a banker. '

(1) (1886) 10 Bom, 435 -
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" The plaint alleored that the defendant pmd rent up to July

1T

1006,

1893, The suit was filed in the year 1903 and the plaintiff Ksmnsaear |

‘ claimed possession and rent for the years 1900-01, 1901-()2'aﬁd,

mesne- profits, namely, Rs. 10 for the year 1902-03, -

- 7 The defendants, sons of the defendant, who was a party to the'
7 consent decree, contended that the allegation that rent for. the .
year 1893 was not paid was false, that the monies due on”

account of the rent had been paid to a banker for the benefit of
the plaintiff according to the terms of the consent decree, that
" they had not forfeited the tenure and that they had sunk a well
in the land at the cost of Rs. 2,000.° :

The Subordinate Judge ‘found “that the plamfuﬁ“ was nob-
entitled to recover possession, that she ‘was entitled to receive

Rs. 2-13-44 as rent for the years in suit and that she wasentitled

'to recover possession on failure of the defendants to pay the said
. sum within six months from date of decree.” A decree was
passed embodying these findings and confirmed on appeal.

The plaintiff having preferred a second appeal, it was argﬁed
~ before ‘the Division Bench consisting of .Jenkins, C. J., and

Aston, J., who on the 19th March 1806, referred the case to.a

~ Full Bench for cons1dera,t10n of the following point :—

* Whetber when a plaintiff is seeking to enforce by original suit
a right to forfeiture contained in a consent decree whereby the
status of landlord and tenant is established between the plalntlﬂ'
and the defendant, the Court in the exercise of its. equitable
_ jurisdiciion is precluded from granting such relief against

forfeiture as it might have granted had the status arisen from .

contxact or custom ?

In referring this case to a Full Bench thexr L01dsh1ps dehvered
the following judgment :— .

We are led to make-this 1eierence by reason of the decision
in S#irekuli Timapa Hegda v. Makablya™. We are not satisfied
that the principles there enunciated are sound or in harmony

~ with the decisionsin Wentwort/i v, Bublen®, Lievesley v. Gilmore®,

@ (1886) 10 Bom. 435 at p. 437. - (2)7(1829) 9 B, & C. 840.
. @) (1866) L, R. 1.C. P. 570,

D
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106~ Conolan v, Leyland®, Great. North-West Ceniral Ruilway Co.
- Kmismnasar V. Okarlebois®, Islington Vestry v. Hornsey. Urban Council®,
O/

Hanr Balkishen Das v. Run Bakadur Singh®, Nagappa v, Venkat Rao(5’
Govisn' Thgkur Ganesh Bakhsh v. Thakur Harikar Bakhsh,® :

* The 'reference was - heard by the Full Bench consxstmg of .
Jenkms C. J., Aston, Beaman and Heaton, JJ.- :

N M Samartﬁ appeared for the appellant (plaintiff) —The
ruling in Shirekuls Timaps Hegda v. Mahablya™ shows that we -
can enforce the right of forfeiture. There are conflicting rulings’

- of the other High Courts, but we contend that the sounder view.
is taken by this High Court in the above case. There is no -
distinction between a decree passed by the Courb and that passed
“by the Court with the consent of parties, When a decree is-
" passed it must be enforced : Chenvirappa v. Puttappa®. Equit-
able principles connot over-ride the terms of a decrée. There is -
o dispute that the Court can grant relief against a forfeiture -
_ clause in'a contract. The Ruling of the Madras High Court in
Nagappa v. Venkat Rao® is based on certain observations of the -
Privy Council in Balkishen Das v. Run Bakadur Singh® and -
expresses a dissent from Skirekuli Tsmapa Hegda v. Makablya®™.
We submit that the Madras High Court has put an erroneous
* interpretation on ‘the observations of the Privy Council. The ~
test of construction of a judicial decision is given in Quinn v.
Leathem®.. The Privy Council ruling contains no decision on the
point. It refers to the solehnama in dispute and holds that the
forfeiture clause contained therein should not be relieved against.
* The Madras High Court.has, in Nanjappa v. Nanjappacn); ruled
that a clause for the payment of higher rate of interest from _
" a prior date is penal. The Privy Council ruling in Balkishen
" Das v. Run’ Bahadur ASZﬂg;L(4) is referred to in Sajaji Panluyz ‘
AL Mamtz(w The Full Bench of Calcutta in Kalackand Kyal v,

(1) (1884) 27 Ch. D. 632, @ (1886) 10 Bom, 435

| (@ [1899) A, C. 114, . () (1887) 11 Bom. 708 at p. 720.
© - (®{1900] 1 Ch. 695 at p, 706, L 49 (1900) 24 Mad. 265 at pp. 270, 271,
4 (1883) 1€ Cal. 305. @0) [1901] A. C. 495.
() (1900) 24 Mad: 265. © @y (1888) 12 Mad. 161. .

© (1904) 31 L A, 116, - ‘ 2) (1889) 14 Bom. 274,
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Shib Chunder Roy® concurs with the’ Madrzpn.ru]ings' and lays
down that a claim for the enforcement of a penalty: i§ governed
by section 74 of the Contract Act. The Full Beuch of Allahabad,

- however, in Banke Behari v Sundar Lal® held a different view’

and came to the conclusion that such a claim is not governed by
section 74 of the Contract Act and that the mtentmn of the
_-parties should be taken into consideration.

" The other Privy Council case is Thakur Ganesﬁ BaMsla v. .

Tkakur Harihar Bakhsi®. In this case there was a decree on

'& compromise and the question was whether interest on the

- arrears of rent could be awarded. Such interest was not con-
templated by the compromise. The observations contained in
. the rulmg strengthen our position. S

Section 375 of the Civil Procedure Code" precludes the Court
* from mtertermg with the terms of a decree after it is passed.
‘When a decree is once passed, it must be enforced according to
- its terms., A decree is a solemn act of the Court and it stands
on & higher ground than a mere agreement between parties. So

“far as Indian legislature is concerned we contend that they ‘

adopted the principle laid down in Shirekuli Timapa Heyda Ve
Makablya®. Where a relief flows from the - terms-of a decree,
though not directly given by the decree, the Court can gmnt
such relief, but it cannot grant a relief which is in contraventmn
of the terms of the decree, The reasoning of the Madras Hwh
~ Court seems to be that a decree kased upon a comprom1se 1s

. nothing more than a comprom1se. If so, then there would be no -

necessity in getting a decree upon 4 compromlse Snéh a'deere"e
‘would be a mere superfluity. ; '

The Enghsh cases on the point are mentloned in the refernng/

Judament A gencral deduction to be drawn from those cases -

is that a contract, though merged in the decree, is none the less
."a contract, therefore, a forfeiture clause contamed in it can be
- .relieved against. : b : :

J. R. Qharpure appeared for the respondents (defendants) t—
The consent decree was made between the present plaintiff and

M (1892)19 Cal 302,  ° ® (1904) 81 L A. 116,
) (1893)15 AL 282, - @) (1886) 10 Bom. 435
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the defendarits’ father. Under.‘the decree the rent was pald‘
regularly for some years and then the defendants’ father died

- leaving them minors.. Default in the payment of rent, if there

was any default at all, must have arisen during-the defendants’
minority, The Judge has found that the plaintiff wants to ‘take
advantage of thiscircumstance and to deprive the defendants. of
the land which they have improved at very great expense; |

Tt was argued that when a decree is passed on a compromise,.

. the compromise becomes merged in the decree in such a manner .

that it ceases to exist. The proposition is stated too broadly. -
There are some judgments and decrees which are not final by .

‘their very nature, as for instance, decrees in partition suit,
- declaratory decrees, &e. Declaratory decrees are not capable of -
-execution and a fresh suit has to be brought to carry it to
_completion. The mere fact that a decree is passed does not

conclude the parties from raising questions as to their inter-
pretation, construction &e. TUnder the present consent decree -
the status of landlord and tenant has been created. With_-
regard to the enforcement of such a decree, it is nothing higher -
than a contract: Wentworth v. Bullen®, Lievesley v. Gilmore®,
Conolan v. Leyland®. The light thrown by the current of the

‘said authorities shows that Shirekuli Timapa Hegda v, Makablya®

is not rightly decided. It is dissented from'by the Madras

High Court: Nagappa v. Venkat Rao®, Lalsltmanaswam Nazdu,‘-
v. Rangamma®,

The Privy Council ruling in Bal/czaﬁen Das v. Run Ba/mdm-

Singh®, which was relied on by the Madras High Court, does
" apply to decrees on compromise. The remarks made therein

clearly show that such decrees were in contemplation.: Drift of

~ the rulings -of the Allahabad High Court is to the same eﬂect ,
_ch/ce Beﬁem v. Sundar Lal®,

The consent, decree was, no doubt, passed under section 375 of
the Civil Procedure Code. The eﬁ'ect of the sectmn is that the _'

Cw (1829) 9 B, &c 840, o ® (1900) 24 Mad, 265,
" {9 (1866) L. R. 1 C. P, 670, © (8 (1902) 26 Mad. 31.
(3 (1884) 27 Ch. D, 632. . . - (7) (18883) 10 Cal, 303.

. ®@sss)loBom.495, . '6) (1893) 15 All. 232,
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: decree would ‘be enforceable as a decree if it is la.wful and final.

“The present consent decree was not final inasmuch as'the plaintiff
_-had to -bring a,' suit for its enforcement. The' section, there-
fore, does not, preclude the Court from examining how far the .

decree is eniorceable and in doing so they must look to the terms

- of . the- contract which was the basis of the decree. 8ri Raja
" Viravara Thodhramal Rajya Lakkshmi v. Sri I’a/a Vzmwm;
: Thodhramal Surya Narayana®, Chowdlhry Chintamun_ Singh v.

Miussamut Nowlukho Konwam(z’ Amolak Ram'v. Lacﬁmz Namm@

Havmg 1egard to the above ruhngs we submlt that Courtsv ‘
) ‘have the right in equlty to interfere in cases like the present.

JENKINS C.J.:—The questnon referred to this Full Bench is,
“ whether when a plaintiff is seeking to enforce by original -suit,

. a right to forfeiture contained in a consent decree whereby the
status of landlord and tenant is established between the plaintiff ‘
and defendant, the Court in the exercise of its equitable juris-

diction is precluded from granting such relief against forfeiture

as it might have granted, had the status arisen from contract or.
: custom » : : -

This should be supplemented by the statement that the consent

‘ decree’ was passed under section 875 of the Civil Procedure

Code -in accordance with a lawful aoreement recorded under

* -that section.

V-

The reasons for the reference are set forth in the refemng "

Judgment in which are enumerated the naterial authorities. = The
first case mentioned is Skirekali Timapa. Hegda v. Mahablya®,

 in which the plaintiff, relying on a right of re-entry on failure’
'~ to pay rent, sought to eject the defendant. The District Judge

however confirmed the decree of the First Court, which granted
relief against the forfeiture. On appeal to the High Court i,
was said. that ¢ the Judge was in error in applying the doctrine
of penalties to a-stipulation contained in' a. decree g1v1ng effect
to ‘the compromlse of a suit.”

Th1s decision is expressed to be based on the two cases. therc
clted but it apparently was not perceived that in neither case

(1) (1897) L. R, 24 I. A, 118, ~ @ (1896) 19 All, 174,
, (9 (1875) L. R, 2 I, A, 263. . ~ (% (1886) 10 Bom. 433, -
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.did the question arise in an original suit, but that in each  execu-:

tion of a decree was being sought. Still there the decision

‘stands, and 1t rust be seen Whether on punclple it can - be

supported

Now there can be no doubt that if the matter had rested in
agreement the Court could have relieved: the right to relief
would have been an incident of the agreement. Then does it
make any difference that. the agreement was recorded a.nd a."
decree passed in accordance therewith ? -

" The mere recording of the agreement can in no way change.~
1ts legal effect. -

.. Can the passing of the decree have any such result? 1 thmk'
not. N - . S

- So far as the decree embodied the right to forfeit, "it W&S‘;
declatatory and could not be directly enforced by way -of execu~
tion. - This is conceded by the fact that the plaintiff has deemed
it necessary to institute a suit. It appears to me on principle
that as under the section the decree was to be in accordance with .
the agreement; it cannot have altered the relations of the parties
as they existed under the agreement. .And as it was.an incident
of those relations that the right of forfeiture was subject to-

" relief, that incident must still apply when those relations are"

established by a decree passed in accordance with the agreement ,
It was laid down in Wentgortk v. Bullen®), and has since been
repeatedly afﬁrmed that “the contract of the parties is not the

-less a contract, and subject to the incidents of & contract, because

there is. superadded the command of & Judge” “and this in my .
opinion lends a sanction to the conclusion I have expressed.”

-Tn my opinion, therefore, the questlon referred  as a,bove'
supplemented should be answered in the negative.

ASTON J. +—I concur.

BEAMAN J. :=The facts are that the partles entered mto a
compromise - whlch was embodied, under section™ 375 Civil
Procedure Code, in a decree of the Court. ' That decree (inter

(1) (1829 9 B. & O, 850,
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alin) contained a forfeiture clause. The defendant falled to»‘, - 1906,
~ pay rent on due dates and the present suit was brought -on the ‘gprmooir
(decree for possession of the demised lands. The question arising o
‘upon these facts, which has been referred to the Full Bench, is  Govivo,
- whether the Court is bound to enforce the forfeiture, or may o
- relieve against it as though the suit, instead of being founded on,
" a consent decree in the terms of the compromise, were founded
on contract. Upon this point there is a difference of opinion
between the High Courts of Bombay and Madras, The view of
the Bombay High Court as expressed in Skirekuli Timapa Hegda .
- V. Mahablya™, was that the doctrine of penalties was not. applic: -
able to stipulations contained in decrees; that- of the Madras
~ High Court as expressed in Nagappa v. Venkat Rao®, and affirmed
- - in Lakshmanaswami Naidu v. Rangamma®, that inasmuch as the
decree passed by the Court was a “mere adoption of the
" -contract [which existed between the parties to it] the Court must
be taken to have adopted the contract with all its incidents.” It
was therefore competent to the Court to relieve against the for-
felture I may observe that Skirekulé’s case, while pulportmg
to be based on, and follow the judgment of West, J., in Balprasad
v. Dharnidhar Sakharam'®, ignores an important distinction, ag
to the effect of which we do not, think it necessary to express a
~considered.opinion, in disposing of this reference. The latter
- was a case in which execution of the decree itself was sought to
be enforced. Both the Madras cases, however, arise out of facts .
_which cannot in this particular be distinguished from those in
Balprasad v. Dharansdhar®, The dissent of the Madras High
Court from the view which has hitherto prevailed in this
Court is more positive and definite, than if it were limited to
- such a_case as Shirekuli Timapa v. Mahablya, and had taken
account of the distinction to be drawn between that, and the
case on which it is founded. Premising that I.confine myself
- strictly to the facts of this reference, I am, of opinion, that the
doctrine Whlch found  favour with_ the learned Judges who
decided Skirekuld’s case, is erroneous, I thmk ‘that it makes

< (1) (1886) 10 Bom. 435, (3) (1902) 26 Mad. 81,
(2) (1900) 24 Mad, 265, _ ) (1875) P. J. p. 866: (1886) 10
o ’ ’ Bom. 437 /. n. o

>
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consent decrees of this ki'nd; when théy are’ subSequently,'éu'evclf

upon, too rigid, and loses sight of an important. principle which,
has more than once been mentioned, in analogous vcases,‘ with:
approval by some of the most eminent English Judges. When
parties compromise and request a Court to embody the terms of -

-the compromise in a decree, the Court has not adjudicated upon .
- the dispute, it has done no more than sanction and. stereotype .

a contract made by the parties themselves. And this.it is bound .
to do. The only condition imposed upon it is that the agreement
should be lawful. By private -agreement, converted into a

"decree, parties cannot:empower themselves to do thabt which

they could not have done by private agreement alone—Great .
North-West Central Railway Company v. Charlebois®).,  If such
a decree in virtue merely _of being a decree of Court is
not competent to do that for the parties which they might
not do for themselves; if in other words it is on proper.
cause shown liable to examination; it follows logically and-
necessarily that when a suit is afterwards brought upon it, it is
to be taken not as what has to be unquestioningly and literally -

“enforced ; but only as’the indisputably correct presentment of

the contract which at the time it was drawn up, the parties had
made and wished to be decreed. The difference Between a
consent decree declating the agreement of parties, and the -
agreement of parties themselves, when the one or-the other is

. sought to be afterwards enforced, appears to me on general
- principles to go no further than this, that in the former case it -

would not be open to a party to question the accuracy of the:
decree, as expressing what at the time was the contract which
had been made. As was observed by Parke B. in Wentworth v.

' Bullen®, afterwards cited with approval by Erle C. J..in

Licvesley-v. Gilmore®, “ The contract of the parties is not the
less a contract, and subject to the incidents of a contract, because
there is superadded the command of a Judge.”. Applying that
principle to the facts we here have to deal with, it "appears to-
me, that when a party brings a_suit to enforce a consent decree of
this kind by which the terms:of a perpetual lease were roughly -

@ [1899] A C.14 () (1829) 9B, & C. 850, _
T 5 ® (1866) L. R, 1 C, P. 570, S
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'déélared, with & forfeiture clause a:dded, andeheﬁv the defendant

prays for the ordinary relief against that forfeiture, the Court
is not precluded from treating the decree as no more than the

contract between the parties, subject to the incidents of such a '

cqntract. Amongst those incidents equltable relief against -a
forfeiture is not the least important and is well established.

- A party. to a'contract einbodied in a consent decree cannot, I -

think, be held to have renounced any incidental advantages or
equltable reliefs of which, upon the face of the contract itself

as | presented in the decree, he might ordmanly have claimed

the benefit, ‘
~ HEATON, J. :—I concur. . ' -

Order accordmyly.

G. B. R‘ .

APPELLATE CIVIL.

qu’ore Sir Lawrence Jenkins, K.C.1. E Chief Justzee,
and Mr. Justice Beaman.

'FRANCIS "GHOSAL bin CONSTANCE GHOSAL AND ANOTHER (OBIGINAL

- PLAINTIFF AND DErENDAﬁ'r 2), ArpErrANTs, . GABRI GHOSAL Jbin
"LALU GHOSAL AND OTHERS (ORIGINAL DEFENDANIS 1 AND 4 7o 15),
ResroNDENTS. ¥ : : .

Natwe Christians— C’onvertsfrom Hindu Relz gwn—-Jomt famzlg/—co-parcener- B
. ship—Inheritance—Indian Succession Act (X of 186’5) sectzon 98—

Tntestate and testamentary succession.

o Parcenershlp can be a part of the law governing the rights of a Christian

~ family convérted from the Hindu religion.

Tellw v. Saldanha®) disapproved. : :

The Indian Succession Act (X of 1865) does not affact nghts of co-parcener-
ship a8 between those to whom it applies. The purpose of that Act was to
amend and define the rules of law applicable to intestate and testamentary
succession. It is with the devolution of rights on intestacy that the Act deals.
It does not purport to enlarge the category of heritable property. Section 93 -
of the Act actually recognizes a joint tenancy with the right of survivoiship.

Nauron Manock]e Wadia v. Perozbai®) referred to.

.

% Appeal No. 78 of 1905. _
m (1886)'10 Mad. 69. @ (1898)23 Bom. 80.
A ] - .
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