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' a kmd that it is 1mposmble to say that the Court below in dmpos- 1906

ing of it as it did was plainly and certainly ‘wrong. - I therefore - IsMann
concur in the order proposed by my learned colleague. I MAcféo_n.‘,

Rﬂle dzscﬁarged
an R

' APPELLATE CIVIL,

Before Mr. Justi_ce Rﬁssell, Acting Chiqf Justice, and Mr Justice Beaman., -
MAHAMAD AMIN vanap MAHAMAD IBRAHIM (onrervar Prarsmes), 1906.

APPELLANT, v, HASAN vauap MAHAMAD IBRAHIM. axp OTHERS | Ocloler 6.
: (omermr. DEFENDANTS), RESPONDENTR.* .

Indian Evidence Act (T of 1872), sections 13, 40-43— Principles applicable to
purchase—Hindus—Mahomedans—Judgment not inter partes—Admissi-.
- bility in subsequent suit—Tramsiction—" Particular instances in whzck
the right is claimed’ ’-—Res-]udlcata.

- The prineiples applicable to a purchase by one member of a ]omt Hmclu
family from another are not applicable to Mahomedans, » S

Plaintiff, a Mahomedan, brought a suit s;gainst his brother, brothéf’s wife and
the widow of & deceased brother to recover possession of a house on the strength
of a registered sale-deed passed to tho plaintiff by his decoased father.

Subsequent to the sale to the plaintiff,” certain mortgagees of.the father -
brought a suit on the mortgage against the plaintiff, his father and mother, In
. the said suit the sale to plaintiff was held to be a sham tmnsaobmn and the
- plaintiff had to pay off the mortgage. '

In the snit brought by the pla,mtxﬁ' for the recovery of thé house on the
strength of the sale-deed, the defendants rehed on the judgment in the suiton
the mortgage to show that the sale was a colourable transaction. The first
Court allowed the claim, but the J udge in appeal dismissed it on “the ground
that the purchase by the plaintiff from his father was not proved tobe bond fide.

On second appeal by the plaintiff a question having arisen as to the admis.
sibility in evidence of the judgment in the suit on the mortgage, Aeld,

Per Russerz, Ag. C. J.—Theproceedings in thesuit on the mortgage were
admissible as relevant evidénce because the plaintiff and defendants, either by
themselves or their predecessors, were parties to that suit. The said proceed-

ings came within the words “particular instances in which the right was
claimed ” in section 13 of the Indian Evidence Act (I of 1872). '

* Second appeal No, 505 of 1905,
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’ Per BraMan, J.~—The Judgment in the suit on the mortgage was admlémblé ﬁ
to prove that the genuineness of the plaintiff’s sale-deed was then questioned;
but it cannot be used for any ulterior purposes . 8

SECOND appeal from the decision of. B. S Joshl, First Class -
Subordinate Judge of Thana, with Appellate Powers, reversing
the decree of V. V. Pata.skar, Second Class Subordmate Judge
of Mahad. '

One Mahama.d Ibrahlm valad Mahamad Jafar Chandle was
the owner of a house and ‘some other property. He had three

* sons, namely, (1) Mahamad Amin, (2) Hasan and (3) Kamal.

Hasan was married to Khadubibi and Kamal died leaving-a
widow whose name also was Khadubibi., Mahamad Ibrahxm had

"mortgaged his property to one Haji Gite. Subsequent to the

mortgage he sold the house to his son Mahamad Amin for
Rs. 8,000 under a registered deed, dated the 22nd April 1885, In-

“the year 1886 the mortgagee’s sons Mahamad Ismail and others.
- brought a suit against the mortgagor Mahamad Tbrahim, his

wife and Mahamad Amin for the recovery of the mortgage debt. -

. Inthat suit Mahamad Amin pleaded his purchase from his

father, but the purchase was held to be a sham transaction and
he had to pay off the mortgage debt. Mahamad Ibrahim died
in the year 1888 and in the year 1905 Mahamad Amin brought-

. the present suit for the recovery of the house and the ground

appurtenant to it against his brother Hasan and his wife and the
widow of Kamal alleging that he was in possession of the house
and was wrongfully dispossessed of the same by the defendants,

" Defendant 1, Hasan, answered that the house in suit was the
joint ancestral property of the parties ; that they had not separ- -
ated ; that the house did not belong to the plaintiff alone and he™

- was not aware of the sale to plaintiff ; that the sale was a colour-’

able transaction ;and that he did not prevent pla,mmﬁ‘ from enter-
ing the house.

" Defendant 2, Khadublbl, wife of defendant 1, was absent,
Defendant 3, Kha,dublbx, widow of Kamal, contended that the

- house was the JOlnt property of the parties and did not belong.

exclusively to the plaintiff and that she was not aware of the
purchase by the pla1nt1ff :
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--The Subordinate J udge found that the property in suit beloﬁgéd |

" to-the plaintiff by right of purchase which was neither fraudu-
+ lent, colourable or collusive” as alleged by the defendants and -

~that they caused wrongful obstruc(non to the plamtlff He

therefore allowed the claim.

Ao-amst the said decree defendant 1 appealed and. produced '
celtam documentary cvidence including the judgment in the suit

_ brought by the mortgagecs in the year 1886, The Judge found

* (1) that the fresh evidence tendered by the appellant (defendant 1)
- was admissible and (2) that it was not proved that the plain-

" tiff’s purchase from his father was bond fide. He, therefore,
‘reversed the decree and dismissed the suit, The followmg is an
- extract from his judgment : — e

The so-called sale, be it remarked, purports fo be a clean partmg with of all

- belongings to the pater familias and when plaintiff wag asked in his evidence

-in this suit what the old man depended upon for his livelihood after making

thq sale, he had to answer that he did not know. Kamal is admitted to have
died only a short time before the institution of this suit, and plaintiff has had to
admitrthe fact of his having defrayed the expemses of  Kamal's daughter’s

marriage 2 or 3 years ago. This was cerfainly consistent with the character ..

and duties of a man at the helm of a joint family, The additional evidence

_.admitted in appeal on behalf of appellant shows that in a suit brought by

Mahamad Ismail valad Haji Gite and his brothers in the year 1856 against
plaintiffy his fathet and mother on a mortgage bond executed in favour of -
their father the sale was presumed by the Court of first instance as also by the

appellate Court of the District to be a sham transaction, and plaintiff does not

deny that he had to pay off ‘that debt. The transaction was in 1886 very fresh
-and green and convincing evidence without the inevitable disadvantage of the
infirmity of human memory must necessarily have been then available. That
advantage cannot be expected now that the transaction has become very stale.

Had appellant come to know about the suit of 1886 earlier he would havebeen
enabled to pub in copies of other papers also from its record. However, T .

think, the cvidence that there is already on the record, establishes facts and
suggests inforences sufficient to enable the Court to guuge aright the real
character of the transaction in dispute.

- Plaintiff preferred a second appeal,

D. A, Kkare for the appellant (plaintiff): —The partles to the
suit being Mahomedans, the Judge was wrong in.deciding the

. case on principles of Hindu Law. The case is adjudged on the
" basis that the plaintiff, defendants and their father formed al

-

Jjoint Hindu family. . The J udge was of opinion that the sale to
/B 1443—6
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~ us being made in derogation of natural love and affection towards

our other brothers put us o the striet proof of fond jz‘des and
payment of consideration. This is an erroneous view.

Our sale-deed being duly registered and proved, the burden of
proving ond fides of the transaction was wrongly placed
upon us, It was for the defendants to prove the mala jfides of
the transaction. The "Judge framed an 1mproper issue and
wrongly placed the burden of proof upon us.

The Judgment in the suit of 1886 was wrongly adm1tted in -
evidence. Our father had mortgaged the property to one Ha_]l -

- Gite and the suit of 1886 was brought by the mortgagee’s sons .
against us, our father and mother on the basis of- the  mortgage

deed. The present defendants were not parties to that suit.

Therefore the judgment in that suit was not admissible, Ran- f '
- ¢hkoddas Krishradas v. Bapu Narkar™, Gujju Lall v. Fatteh -

Lali®», Surender Nuth Pal v. Brojo Nath Pal®, Makendra Lal -

_ Khan v. Rosomoyi Dasi®. According to section 48 of the Indian

Evidence Act such judgments are admissible only if they are .

relevant under some other section of the Act. We contend that - °

they are not so relevant either under section 13 or 11 of the Act:
The judgments are not transactions nor are they instances under
clauses 1 and 2 of section 13, nor do they come within’ the :
purvxew of section 11.

" P. P. Khare for the respondents (defendants): —The J udge o
has found as a'fact that the sale set up by the plalntlff was not

» bond fide and this is a finding of fact.

The references and expressions used by the Judge in respect

of joint Hindu family are merely incidental and he bas not made

them the basis of his conclusions. On the contrary he was

_aware of the danger of applying the principles of Hindu Law to

a Mahomedan family. The Judge distinctly says that the parties

" being Mahomedans there cannot be, in the absence of special

circumstances, a presumption in favour of union as between

" brothers.in Hindu Law. * As detailed by the Judge the ci.rcum’-k

stances of the family were peculiar and hence he, by way of

(1) (1888) 19 Bom. 439, (3) (1836) 13 Cal. 352,
) (1850) 6 Cal. 171 ° ) (1885) 12 Cal, 207

-
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analogy; made reference to the principles of  joint family under
- Hindu Law.. He has not applied the principles of Hindu Law -
* in dec1dmg between the rwhts of the members of & Mahomedan
‘_“\famlly : : ‘

. It was for the plmntlff to prove the payment of the cons1de1-'. N

ation as the trenumeneﬂs and dond fides of the sale-deed were

questioned by us. Even though the sale- deed was registered, the :

* plaintiff was, under the cireumstances, bound to prove the consi-
deration,~ The judgment in the suit of 1886 justified the Judge

in wording the issue in the manner he has done. In that suit

the sale in dispute was in question. It was then. found that the

“sale  was fraudulent, without consideration and void. The -

~judgment being admitted in evidence the Judge was rwht in

framing the second issue a.nd in placmor the burden of proof -

on the plaintiff.

Judgments in ptevxous cases, althouah not, mter partes, are

adnmssxble in evidence under the combined. effect of sections 43,

11, 18, clauses (1) and (2), of the Indian Evidence Act. The
Calcutta High Court upto the ruling in Gujju Lall v. Fatteh -

Lall® held that such judgments were admissible in evidence:
Neamut Ali v. Gooroo Doss®, Doorga Doss Roy v. Nurendro Coomar
" Dutt®, Omer Dutt Jha v. Colonel James Burn™®. That Court held
. that the word “right ” in section 13 of the Indian Ev1dence Act
meant only mcorporeal rights and that judgments not inter partes

were - inadmissible, But in Peari Mokun Mukerji v. Drobomoyi
Dabia®, which was a suit for. possession of land, a previous

. judgment not énter parfes was admitted to shoW the character of
defendant’s possession and the nature of the enjoyment. In

.. Kowsulliah Sundari Dasi v. Mukta Sundari Dasi®.the question .

was whether the land was zamindari or rent paying, and previous
judgment was admitted to show the character of the land. The

rulings of the Privy Council in Run Bahadur Singh V. .Euc/w_‘
Koer™ and Ram Ranjan Chakerbats v. Ram Narain Singh®

- ma.terlally over-rule the Calcutta declslons In Jiaullak Sheikh

(1) (1880) 6 Cal, 171, . ] (5) (188:)) 11 Cal. 745, °
- (@) (1874) 22 W, R. 365 (Civ. ‘Rul, e ® (1883) 11 Cal. 588.
(3) (1866) 6 W. R, 232 (Civ. Rul), . - () (1884) 11 Cal, 301.

(b (1875) 24 W. B, 470 (Civ. Rul), - G (189%) 22 Cal, 533,
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V. Inu Khan™ a previous decree paé'sed under ‘section 9- of-_'the\ .
Specific Relief Act was admitted as evidence of possession. - In

_ Tepu Khan v. Rajani Mokun Das®™ it was held that the authority _

of the ruling in Gujju Lall v. Fattel Lall® was shaken by the

- decisions of the Privy Council. The Allahabad High Courtin

The Collector of Gorakhpur v.' Palakdhari Singh® differed from -
the ruling of the Caleutta High Court in Gujju Lall v. Fatteh
Lall® and held that such judgments were admissible.. The
Madras High Court in Swbramanyan v. Paramaswaran®,
Ramasams v, Appavu®, Krishnasam: Ayyangar v. Rajagopala

© Ayyangar® concurred with the view in Gujju Lall v. Faiteh
- Lalt @, But in Thama v. Kopdan® it was held that judgments

not ¢nter parfes were not conclusive, but were admissible in subse-
quent litigation as piece of evidence. In Bombay suchjudgments
were held admissible : Naranji v. Dipa®. But in Ranckhoddas
Erishnadas v Bapu Narhar® the judgment was held inadmissible

_and differing from the Calcutta High Court it was. held that

the word “right” in section 13- of the Indian Evidence Act. -
meant not only incorporeal rights but all rights, But latterly
judgments not infer partes were held admissible under seetions 11 °
and 13 as being only relevant and not conclusive : Lakshman v.
Amrit@, Govindji Jhaver v. Chhotalal Velsi®®, Diarnidhar. v.
Diundirgj®, The Privy Council in Ram Ranjan Chakerbats v.
Ram Narain Smg/»(ﬂ) allowed previous judgment to be put in for.
showing ancient possession and assertion of title. In Dinomoni
Ohowdkrani v. Brojo Mohini Chowdkrani® the Privy Counecil
held that police orders were admissible upon general prineiples
and under section 13 of the Indian Evidence Act to show the
fact that such orders were made.

Thus the later decisions of all ‘the ngh Courtq and Prlvy

‘ Councﬂ concur in holding that Judoments not enfer partes are

D (1896) 23 Cal, 693. ® (1892) 15 Ma,ﬂ 378,

(2) (1898) 25 Cal, 522, - . (9 (1878) 3 Bom, 3,

(3 (1880) 6 Cal.171. (1) {1886) 10 Bom, 439,

@ (1889) 12 AlL 1, (11) (1909) 24 Bom. 591.

() (1887) 11 Mad, 116, (12) (1900) 2 Bom, L R. 651,
{6). (1887) 12 Mad. 8. : . {13) (1903) 5 Bom. L. R, 230.
() (1893) 18 Mad, 73." (1) (1894) 22 Cal, 533.

a (1901) 29 Cal, 187 ab p. 197.

’
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admlsmble in evidence under section 138 of the Act We, there-

fore, submit that. the J udge rlghtly admitted the Judgment in the’

,‘smt of 1886,
\ D 4. Kﬁare,m reply

RUSSELL Ag. C. J. -—Plamfuﬁ herem one Mahamad Amin, -

-son of Mahamad Ibrahim, filed a suit against his brother Hasan,
the 1st defendant, the 2nd defendant, wife of the lst defendant,

and the 3rd defendant, the wife of a deceased brother of ‘the plain- -
tiff and defendant No. 1, named Kamal, to recover possession of .

a house and grounds in the plaint described. The said house and
. land belonged to the father of the plamtlﬁ' and .defendant No. 1
and the deceased Kamal.

. The plaintiff’s case was that by a registered sale. decd in the
year 1885 he purchased the property from his father. In 1886
certain mortgagees filed a suit against the plaintiff and his said

- father and mother on a mortgage bond executed by the father.
The Court of first instance as also the District Court, held that
“sale to be a sham transaction, and there is no doubt that the
plaintiff herein paid off that mortgage-deed.” The father died in
1888, - The first Court held that the plaintiff was entitled to

succeed, the material issues raised therein being (1) whether the °

property in suit belongs to the plaintiff, and (2) whether the sale
to plam’mﬁ’ if any be proyed, is fraudulent, colourable and collu-
_sive-as alleged by the defendants.

" The first Court, however, appears not to have gone mto the

questzon of whether the plaintiff actually paid any consideration »

‘for the sale, and seems to have assumed that the ‘deed dispensed
with proof thereof. As is well known, however, the law in India
differs from that in England on this point, and previous to the
Contract Act the Privy Council held that the fact of an instru-

ment being under seal does not of itself, in India, iniport that

there was a sufficient consideration: Raja Sshib Prakled Sew v.
Baboo Budhu Sing®. Under that Act the fact of the agreement
being in writing dispenses with consideration only in the cases
mentloned in clauses land 3 of section 25, Ne1t1101 of thcso

o (1869) 2 Ben, 1. R, P, G, 111
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clauses however app]y, the latter being qu1te 1napphca.ble and
the former only referring to an instrument in writing registered - -

. and made on account of natural love and affection between parties

standing in a near relation to each other, which does not appear.-
to have been the consideration for the deed in question, . .. ..: -

'The first Court rightly held that the onus of proving the 2nd
issue as aforesaid was on the defendant and holds that there was -
not a tittle of cvidence to prove that plea in this respect., But
unfortunately the lower Court proceeds to discuss the  evidenco
for the plaintiff on the question of consideration ; and the reason-
ing of that Court does not appear to me to be satisfactory. It
is unfortunate that the first Court had not before it the-proceed-
ings and decree in the suit of 1886, which I have above referred.

to. The case ac(:oi'dingly went up on appeal, but the appellate

Court has not dealt with it, to my mind, in the way in which it

- should have been dealt with because.in the first place it is evid-

ent from the judgment of the lower appellato Court that the
learned Judge had in his mind and dealt with the case upon the
principles applicable to a purchase by one member of a joint
Hindu family from another, whereas the parties herein.being
Mohamedans the law applicable to Hindus cannot in any way -
apply to this case. That this is so is evident from many expres-
sions of the lower appellate Court at pages 3 and 4 of the -

record.. Moreover, the lower appellate Court has not considered.
- the question whether any consideration for the deed was actually -
proved, and if so what it was and I have no hesitation in saying

that it is impossible upon the face of the judgments of either of
the lower Courts to say what the consideration for the deed *
really was, and it may fairly be said, I think, that the judgment -

of the lower appellate Court is based entirely upon the ]udgment
" in the said suit of 1886, -

" We have had addressed to us very lengthy arguments upon the
question of whether that judgment is admissible at all or not,
and in my opinion it is impossible to hold that the judgment in

" that case comes within either the word transactlon in section

13 or “particular instances” in that section, But although
this is so the proceedings in that suit would come within the

* words “ particular instances in which the right was claimed,””
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etc for I think that we are bound by the decision- of Slr Oharles
’ Sargenb in Ranchhoddas Krisknadas v. Bapu Narkar®, where

he -says that “rights and customs in section 18 must be

~ understood as comprehending all rights and customs recognized -

- by law, and, therefore, including & right of ownership.”

* Further, for my part I cannot distinguish the present case

" from the-case of Lakskman v, Amrit,® which was followed in

Govindji v. Chhotalal @, and see also the case of Diarnidhar v,

, Dimmlzmy(‘) a decision of the Chief Justice and Mr. J ustlce Batty.

It appems to me, therefom, that the proeeedmas in the Sult'

© of 1886 should be admitted as relevant evidence in the present
" suit, for it must be remembered that the present plaintiff and the

defendants, either by themselves or -their predecessors, were

parties to that suit of 1886, I'should therefore remand the case
to the lower appellate Court for a finding on the issue whether

~ there was any and if so wha.t cons1derat10n for the sale deed of

August 1885¢7 o
No further evidence except the record of the suib of 1886 to

be given and finding to. be remitted to us within two months, _

- . BeamaN, J.:—1I shall confine myself to one -point, The facts

- which give rise to it are, that the plaintiff alleges that he -pur-
chased the property in suit while the defendant alleges that
although that may have been 80 nominally, in fact the sale was
void for want of consideration, even if it ever took place. In
1886 there.was a suit against the father of the plaintiff, and the
" decreesholder attached and sought to sell the property which is

"now in suit, The plaintiff pleaded that the property was his -

own and alleged the same sale on which he now relies, As
between him and the jud,é;ment-c'reditor the sale was held to be
invalid, and the plaintiff had to pay the decretal debt. The
present defendant has put in the judgment in that suit, with the
object of course of proving that the sale to the plaintiff on which

the present suit is based was then held to be invalid, The

‘question is whether, that judgment not being snter partes is
- admissible and if s0, what is its precise probative value ? I should

(1 (1886) 10 Bom. 439 at p. 442 : (* (1:00) 2 Bom, T R. 651,
(2) (1930) 24 Bom. 5L . - - - (4.(1203) 5 Bom, L. R, 230,
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add that the plaintiff alleges that the sale was made to him by
his father who was the judgment-debtor in the suit of 1886,. The
relevancy of ‘judgments of Courts of justice is regulated by
sections 40—48, Indian Evidence Act. Section 40 merely enacts

 that the existence of any judgment order or decree which by ‘the

provisions of section 18, Civil Procedure Code, constitutes res _
judicata is a relevant fact. Section 41, without -attempting any -
precise or exhaustive definition aims at, and probably does let in-
all judgments s» rem proper. Section 42 provides that judgments,

_orders or decrees other than .those mentioned In section 41 are

relevant if they relate to matters of a public nature relevant to .
the enquiry. Section 43 declaves all judgments, orders or
decrees, other than those specified in sections40, 41, 42, to be
irrelevant, unless the existence of the judgment is itself a fact in
issue, or is relevant under some other section of the Act. The

" judgment, which the defendant offered and the Court below -
. admitted, is not relevant under section 40; because that section .

is admittedly limited to judgments, etc., which constitute a res .
Judicata, and to do that they must be dnfer partes. It ismnot
admissible under either section 41 or 42, that too is admitbed ;
and therefore unless it can be brought in under the last words of
section 43 it is admittedly excluded by express enactment. It is
not contended that the fact of the judgment is itself a fact in
issue, but it is contended that ¢ the existence of the judgment is

" relevant under some other provision of the Act™. In order to

bring it in, defendant has recourse to section 13 which says
that “ where the question is as to the existence of any right or

- custom the following facts are relevant : (a) any transaction, ete.,

(6) particular instances, cte. It is hardly necessary to say that
there is a formidable array of authority for the general proposition,
that judgments not ¢nfer parfes aré admissible under this section
and it would be as tedious as unprofitable to examine the numerous

" leading cases in order to extract, if possible, a definite and

consistent prmclple from them. In order to get a clear view of
all that is involved in the materials available for argument on
this recurring point, I should like here to approach the facts of
the case we have to deal with, as though the case were for a
moment res ¢ntegra and then apply the law, disencumbered of
. - \

~



VOL. XXXI] = BOMBAY SERIES,

: h.uthorit'y; to it. Hereis a plaintiff sﬁ{ng on -a deed of sale, -
which a defendant alleges to be. void for fraud and want of

consideration. The issue to be tried between .the parties is
~« whether as appearing on the face of the registered instrument

the plaintiff paid consideration ¥ ¥ The burden of proving that -

he did not, is of course on the defendant., The defendant

-adduces no evidence but refers the Court to a judgment twenty

years old between the plaintiff of the .one part and another

person of the other, in which an issue was raised touching the E
“validity of this sale, and the Court came to the conclusion that -

it was void for want of consideration or fraud on the creditor
and so_forth. Upon this the first questlon is whether the judg-
ment falls within the definitions of judgments which are expressly
" admissible, and the answer is that it does not ; the next question
is whether it falls within the concluding part of section 43,
“whether in other words its existence is a factin issue or relevant
under some other provision of the Act. It certainly is not a fact
_in issue, butb it is contended that it is relevent under section 13..

-To satisfy the requirements of that section the question must

be as to the existence of a right or custom. The existence of the
-judgment must be relevant as a transaction by which the right
was claimed, modified, ete,, ete,, or as & particular -instance in
which the right was claimed, ete., ete. I think that, were there
no case law on the subject no one would hesitate for a moment
upon being asked to bring a judgment of that kind in evidence to
- prove that a sale-deed was void, to reply that neither the language
- nor the object of section 18 served the purpose. What class of
cases the section was intended to meet is as plain as possible not

only from its language but from the illustrations. And those are, .

cases in which the right or custom in question is regarded-as
capable of surviving repeated-instances of.its assertion and
denial, where transactions may be supposed to have gone on
modifyirig, asserting, denying, creating, recognizing it, or being
inconsistent with its existence, leaving it, after all that has been
- given in evidence, fair matter for judicial consideration, as to
-whether the Court should or should not decree it. I confess I do
not find it easy to understand how that language can. without
absurdity be applied to such a case as this. Let us substitute it
R A o ‘
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for the illustration. The -question is Whebher a sale-deed is |
fraudulent, particular instances in which the Courts had pre- -
viously held that the same sale-deed was fraudulent although

'not between the same parties ; and particular instatices in which ..

the vendee had declared that his deed was genuine, but other
petsons had denied that it was, are relevant facts,” A right which -
is ereated by and inseparably bound up in a document does nob
admit of proof or disproof by particular instances of assertion’

~ and denial, and is therefore plainly and essentially distinguishable

from all the rights which are denoted in section 13, The deed
i3 the only proof as it is the sole foundation of the right ; that
has to be proved, nothing else ; any attack upon its genuineness,
if made good, is fatal once and for all to the right founded on it,
and if such an attack had really been made in another suit infer
alia and had proved successful, it*is plain that allowing the
judgment in that suit to go in, would, if the judgment were really.
evidence of what it purports to be, instantly decide the matter, -
The Court would have to accept or reject the judgment. If it
accepted it, as-in ninety-nine cases out of every hundred. it
probably would, there would be nothing left to adjudicate
upon. The single successful denial of the right, must have killed
it for ever. The rights contemplated by section 13 are plainly "-
conceived as admitting of proof by cumulative instances and
transactions, and not by a single and decisive and final way,
namely the terms of a document. The only question being

‘whether a registered sale-deed- was genuine or fraudulent. it is
~ inconceivable that the language of section 13 can reasonably and -

logically be fitted to the case. That was the view taken of the
meaning and intention of the words *“ right > and “custom * in
section 13 by a majority of the Calcutta Full Bench. But it has _

since been dissented from and at present it must be conceded that . -

. thebalance of authority favours the extension of the term right,

to include any and every right known to the law. Against that
opinion, might well be advanced the section itself. Had that -
really been the intention it is difficult to understand why the -
legislature enacted the opening words- which certainly are of a -
limiting and defining character. It would have been just aseasy, -
had the intention been to make the -section applicable to every
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e legal rlght to omit the words « Where the question is asto the

B existence of any right or custom .- But then the scction would
have:. altogether lost its distinctive character. - The. whole

- context indicates that the section is dealing with continuing

- rights which may be interrupted without being necessarily

* destroyed. Still-we must take it as settled for the present by the

" weight of judicial authority, that the term right, in the section,
. comprehends every right known to the law. -The next question
is ' what is the effect of so extending the concluding words of

-~ section 43 read with section 18 (I think we need not seriously

diseuss the attempts here and there made in the- cases, to avoid
‘the dwkward consequences of an analytical examination of this
rule and its contents by a recourse to section 11, a step
which I feel materially.- increases rather than lessens - the
. difficulty) as to make all Judcrments though not ¢z rem and not
" inter partes, and not upon questions of public right, relevant as
transactions or instances, of the assertion or denial of the right
‘in question, where one party to the subsequent was also a party to

the prior litigation. An examination of the voluminous case law -

“on the point will, I think, disclose this result. Although in every
case the Courts have been most particular to disclaim the
doctrine of res judicata in respect of judgments so admitted, the

effect of admitting them has been to conclude the point to prove -
- which they aro admitted. That is to say that while the Courts .

have in theory declared.consistently that these judgments are not
res judicats, and are not even conclusive of the points to which
they are directed,. they practma,lly; as judgments proprio vigore
and incapable of any rebuttal, do conclude those points. Itis

_indeed extremely difficult to understand what other effect they -

- could have; It is true that in the case of pubhc rights a judg-
- ment not inter partes while relevant may not be conclusive bub
it is still conclusive of its own subject matter. To take the
commonest illustration, in & suit for trespass B, the defendant,
_ puts in a judgment récovered by C, a defendant in a like suit on

the same ground, namely, that C had as B alleges himself to have ‘

a public right of way over A’s land, Now while that judgment
is relevant, it is not conclusive against A that B also has a right
- of way, because, whether or not there is public right of way in
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vthese circumstances is not to be finally ‘settled by a Smgle judg- )

ment between A and C in an action for trespass; But the judg-

ment, I apprehend, is absolutely conclusive of its own subject -
“matter which is that in the action which A brought against C, C’s

defence was held good. And so where the subject matter.of thﬂe’
judgment coincides with and is identical with the entire right in

issue, or that ever can be in issue, on the same state of facts, it

becomes a matter of the utmost nicety to distihguish between the
relevance and the conclusiveness of the judgment.” And that is
the case here. If we are to take the judgment gua judgment as - -

. relevant, to the extent of its subject matter and contents, then

cadit guestio, for in that judgment it was held that the sale-deed
was colourable, fraudulent and void. Saying that while a judgment "
is relevant it is not conclusive, the commonest plirase in all the -
leading cases, must, I think, mean one of two things: either that-

the judgment is not conclusive of the whole case in part proof of -

- which it is adduced, or that while relevant it is not conclusive of

itself.. The first proposition is comparatively "simple and intel-
ligible, although on.a closer serutiny it will be seen to impair the -

. integrity of the' salutary and well established principle of res.

Judicata, namely that no man is to be concluded by a judgment .
in a cause to which. he was not a party, Casuistry might of -
course step in here, and point out that that principle really does
not apply to cases of this kind where the verdict was against
the very man, against Whom tit is now sought to use 11; a second

- time.

But that implies that the verdlct was ¢n rem which ez-ﬁypotﬁesz
for the purposes of this discussion we have taken it not to be.
Upon that refinement I will not dwell here ; it is sufficient to note.
it and indicate, that in some connections it might have more than
merely academic value. The proposition amounts to this that
while a previous judgment not énler partes may not conclude the .
whole, it may conclude a part of the case, Pro fanfo then it -
would, notwithstanding all verbal disclaimers, be res judicata, and

commonly, in this indirect way, would operate to be res judicata- -

of the entire matter.. But turning to the second proposition, it is
obvious that the judgment if its subject matter is co-extensive -
with the subject matter. of the suit in which it is offered as =
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Vev1dence must be &ltoaebher or not at all res judzcata. And that
"I suppose is what is meant by the rather vague phrase thaf

" while relevant it is not conclusive. Bubt if it is strictly and’

- accurately ‘speaking adm1ss1b1e, as a judgment, it can only be
treated as conclusive of its own contents. Less than that, and
" whatisit? Nothing more of course than the mere opinion of &

person, whether a judge or not does not matter as soon as you.
-~ strip it of its special attributes as a judgment, who is not before .
the Court to be cross-examined upon the grounds of that opinion. -

And that never has been deemed good evidence. Thereis, 1

* believe, no logical escape from this dilemma. If you.treat the .

~thing as a judgment and admit it on that footing, then the
* whole of its contents must be pro fanto, res judicata ; if you deny

them that effect, then the thing is meére opinion, and does not ap- .

pear admissible, as to its contents, under any section or provision
or known principle of evidence or the Evidence Act. Leaving the
‘cases which have occasioned the immediately preceding remarks,
and roturning to the statute, it becomes, I think, fairly plain, that
adopting the most comprehéusive view, and allowing to “right”

" the amplest possible meaning, . judgments’ broughh in under--

section 43 and section 13 must be either ¥ transactions” or

o instances”’, All the beqt authorities I think agree that a judg-.
ment gus judgment and in respect to its contents,. certainly is

‘not such a “transaction”’ or ©instance,” but it may be the

simplest and most convenient proof of the transaction, namely the -
litigation, or the instance, namely the assertion by the plaintiff -

_and the denial by the defendant of the right. So- limited, there
~_ would be no great objection or difficulty in ‘the way of admit-
- ting the judgment. Its probative effect would then be no more
- than this, to establish that at the time it was given, there had
been a transaction between the parties to it in which the right

in question had been asserfed or. denied, or so forth, But here

comes im the fallacy which interpenetrates an extremely loose
and questionable principle, and connects it with a much more

questionable practice. It does not need a very. rigorous logic to

-expose it. It being conceded as I think on a correct reading of
the best authorities it must be conceded, that if judgments of this

~* kind are admissible at all under sections 43 and 13 they are
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admissible only~ as the simplest‘pr‘oof of a transaction, -or an .
instance within the meaning of the latter section; it follows of

‘course that the proof cannot be taken beyond the thing to be,

proved and the thing to be proved is no more than that there
was an assertion or a denial, not the grounds upon which a judge

" held that the assertion or the denial was good or bad in law, -

But the inveterate habit of the Courts and advocates seems to be
to confound the proper with the improper use of a judgment so
admitted in evidence. And for a very good reason., Restricted
to its proper use, by reason of the defect of the principle under

which it is.brought in under section 13 the judgment cannot of
course be of the slightest value to the party relying onit. He does .

‘not want to prove what he pretends that he wants to prove namely -

that on a former occasion the right in question ‘was asserted and
denied ; but he wants to prove that-a Court of law adjudicated on
all that was implied in that assertion and denial, in’ other words

tousea ‘judgment not ¢nder partes as res judidata.

Here for example what the defendant desires to prove by the '

" judgment and struggle how he would to conceal it in a cloud of °

phrases, his pleader always had to come back to it, was not the
mere transaction or the instance but the findings of the Court on'
the issue of fraud. Now if that material be admissible at all, it
must be res judicata or mere opinion; there is no alternative
butb this. In the former case it is admittedly excluded by the
perfectly well understood and legislatively enacted rule, that -
there can be no res judicata, except tnter parfes; in the latter -
I own that I'do not understand upon what principle it can be
evidence at all. I think that if judgments are admissible
only under sections 43 and 18, then they must be rigidly. -
restricted to proving the- transaction or the instance meant

‘by the section. Where the case is not of the kind really .

contemplated by that section, their vse thus logically restricted
ig innocuous ; it does no good but neither can it do any harm;
for a transaction or an instance of that kind in such a case, cannot -
possibly be of any probative value. But I am most strongly of
opinion that a party who has been allowed to putin s previous
judgment not infer partes, for the purposes of section 13, cannot

~ be allowed to use its contents gua judgment virtually -thereby
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—con:verbing it into a res ;udicata. That is the distinction which

T have set myself to bring out clearly and I hope simply and
-intelligibly. - Applying it in the present case the result is this,
that while we may, deferring to the authorities, concede that the
judgment was admissible to prove that in 1886 there was a
dispute about the genuineness of this sale deed, we cannot -use it

-for any ulterior purpose. We certainly cannot look at the issues

in the judgment and the findings which the judge came to upon
them, and then treat those findings as'of any legal probative
value in this suit. I am therefore prepared to allow on the

strength of that judgment that the genuineness of the sale deed -

was questioned in 1886, but that alone is not enough- I think in

" the total absence of all other proof given: by the defendant to -

discharge the onus which was admittedly on him,

This is meant for the guidance of the Court in dealing with
this piece of evidence on the remand. :

- Issue sent down.

G. B, R,
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