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APPELL_ATE' CLVIL:

Before Sir Lawrénce J enlcms, X, C‘ I E., Ohief Justwe, and
- Mr. Justice Beamom.

L 'RAMAPPA mix DAREPPA axp ANOTHER; “APPLICANTS, ¥.
: BHARMA. BIN RAMA, OproxENT.*, A

" Civil Procedure Code (Act XIV of 1882), sections 551, 623-Decree passed by

first Qourt allowing plamnﬁ' s claim—Appeal by defendant—Summary

. dismissal ofappeal——Appllcatwn by defandant tothe first 00u)rt Jor review— '

Jurisdiction. . : O .

.- Plaintiﬂ’ having obtained a deczjee in the first Courf, the defendant
‘appealed but his appeal was summarily dismissed under section 551 of the
. Givil Procedure’ Code (Act XIV of 1882), Subsequently the defendant

applied to the first Court for review of judgment under section 623 of the
- Code on the ground of discovery of new and important, evidence.

Held, that as the defendant had preferred an appeal and it was dismissed
under section 551 of the Code, his application to the first Court for ‘review
of judgment could not be entertained. \

It is open to the person aggrieved, after an appeal has been preferred, to

- apply for a review, provided his appeal is withdrawn. As by the

canpellatiorf of the order for admission of an appeal it is to be taken that
- no appeal was admitted, so by withdrawal of the appeal it must be treated
as though no appeal was ‘preferred: But when an appeal is :"actually dis-
missed, it was in fact preferred and cannot be regarded as not havmrr been,
preferred. - ' K v ~

" AppLicATION under the extra'ordinary-jurisdicti‘orr (section 622
of the Civil Procedure Code, Act XIV of 1882) against an order
of H. V. Chinmulgund, Second Class Subordimate Judge of
Chikodi in the Belgaum Dlstrlct re]ectmo an apphcatlon for

review of judgment.
The plaintiff brought a suit for part1t1on and for the recovery

of his one-third share in the family property from defendants 1,

“and -2 who, he alleged, were his father and brother respectively.
The defendants disputed the plaintiff’s legitimacy and con-
tended that as.the plaintiff was born some time after defendant 1
began to live separate from plaintiff’s mother owing to her
nusconduct he was not entitled to demand a share. ‘

A ~* Application No. 145 of 1906 under extraordxnary Junsdxct.on
i} 1040-—1 ‘
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__ 1906, " The first Court found in favour of the plaintifPs legitimacy
- Raared ~ under section 112 of the Indian Evidence Act (I of 1872) and
Buarya,  allowed the claim. The defendants appealed, but their appeal
was summarily dismissed under section 551 of the Civil Procedure

Code (Act X1V of 1882). The defendants, thereupon, presented

an application to thé first Court for review of its judgment under

section 623 of the Code on ‘the ground of the discovery of new

and important evidence,’ but that Court: reJected the apphcatlon

" for reasons stated’ below — , : S '

~ This i 1s an apphcatlon for a review of Judgment From the coples of
the ]udgments produced i this case it is evident there was an appeal which
-was dismissed under: section 551, Civil Procedure Code. Mr. Karagupikar
quotes 21. Bom. 548 and argues that dismissal of an appeal under section 551
leaves the decree of the original Conrt untouched and that a review can “be
granted. But that case does not apply to this. In it there was the question:
of bringing the decree in conformity with the judgment under section 206,
Civil Procedure Code, while in this the applicant wants to get a review on"
the ground of discovery of new evidence a,nd for such a matter the ruhng in.
21 Bom. 548 does not apply. » : :
The wordmg of section 623, clanse (a), le Procedlu'e Gode, is elea,r No
fevww can-be sought if an appeal has been preferred The wording doe not
- admit of & construction on the result of the appeal If an- appeal has been} :

preferred no review is allowed. st
I therefore rejeet this application” with’ wosts unden.sectmn b4, cla.use (c),'
and section 623, clauge (a), Civil Procedure Code. : S

*

" The defendants preferred an apphcatlon under the extra-{f
ordinary jurisdiction (sectlon 622 of the Civil Procedure Code,
Act X1V of 1882) urging that the lower Court failed to exercise

-~a jurisdiction vested;in it by law by refusing to admit the revxew"'ﬂ
;” applied for, that it acted with material irregularity in rejecting
% the application for review. under sections 54, clause (c) and- 623
. (a) of the Code, that it should have held’ that the dismissal” of
.* an appeal under section 551 of the Code was a refusal to entertain
‘it a5 in the-case of:an appeal dismissed as time-barred and the
decree of the lower Court remains as such. untouched and that it
~ought to have held that the mere fact of an appeal having been
,,preferred did not deprive it of the jurisdiction to'review its.
Jjudgment and it is only the pendency of an appeal that. operates

as a bar. A rule nisi having been issued requiring the opponeént
(plaintiff) to show cause why the orderof the lower Court refusmrr

" {o grant a review should not be seb asxde, ' '
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.. '8. 8. Patkar appeared for the applicants (defendants) in support V
-of the rule :—The question is whether in'case an appeal against
" decree is summarily dismissed under section 551 "of the Civil
* Procedure .Code, an-application for review of judgment should -

- Court which passed the original decrée, but-that Court rejected .-

‘be made to the appellate Court or tothe Court- which passed the
original decree. We presented an application for review to the

our application under sections 628 (@) and 54 (¢) of the Civil

* Procedure Code, The effect of the dismigsal'of an appeal under

section 551 is stated in Bupu-v. Vajzr(l) There it is laid down
“that the dismissal of an appeal ig the refusnl to entertain it as in
~ the case of an. appeal dismisséd as ‘time-barred. This decision '
- ~.was arrived at on fwo grounds, namely, (1) that the language. of -
x }sect’ion 551 was changed in 1888 to emphasize the difference
- between the zresults of a dismissal under section 551 and confirm--

".ation under section 577 and (2) that when an appeal is dismissed

“

under section.551, it is the decree appealed against that remains
to be executed. . The term “ preferred ” in section 623 seems to

.militate agamst our contentlon, but this High Court allows an,

apphcatlon for review to be filed in the lower Court even after

‘an appeal is prefened to the High Court, The -current of
- decisions runniiig froty Nanabhas™ Vallablzdas ve:Nathabhai Hari-
b%ai® to" Pandu v.. Devji® supports our* contention. The ,

‘authorities shoW that Where there is an appeal there may be

review of Jud’ument of the Court agamst whose decree the appeal .

- s prcferred and allowed to be withdrawn.® In P:mtlu Vi-Deyjs®

“it was laid down that if the Full Bench in’ ‘Nandbhai Vallibhdas
was Justlﬁed in holding "that the result offd spectal (second).

. appeal bemo- allowed to be withdrawn was to treat- it asi hever

e

-

‘being admitted, it is not going further to say that by the same

‘process an appeal may be treated as having never been preferred.
In Pandu v, Depji® it bas been held, relying on the last paragraph

of section 628 of the Code of 1877. which is the same as in the
present Code, that it is the pendency of the #ppeal and nothing

" else which comes in the Way of the application for review.  We
_applied for review on” the ground of discovery of new:and

.
S

@ (1896) 21 Bom. 548 at 551. @, (1572) 9 Bom, H.C. R, 89,
. _ (3 (1883) 7 Bom. 287. .
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1mportant eVIdence Tt Was therefore, proper to apply to the'b
Court whxch dealt with the evidence adduced at the hearmg of

; the suit.  We did not app]y for review of the order dlSmISSII]g‘ ’
.the appeal undet section 551 of the Code. Besides the final

decree capable of execution is the decree of the first Court and not

- that of the Court in appeal, therefore the first Court had. Junsé

diction to entertain the application for review.
- 8. R. Bakhle appeared for the opponent (plamtlﬁ') to show ,

.cause :—An appeal having been preferred against the decree of
. the first. Court, there cannot be any application for review to:
-that Court. The power of review.is given under section 623 of -

the Civil Procedure Code and the section is quite explicit on the

‘point. When an appeal is dismissed under section 551 of the
" Code, theappellate ;Court has to- draw up a decree and such
~ decree can be ‘attacked by preferrmg a second . appeal The

epplicants’ should, therefore, have applied for review of the
appellate Court’s decree : ’Sﬁivlal : Kalz’_du; v. Jumakla@ .,Naﬂtijz'”-
Desas®. ol v

- JENKINS, C. J. :==This is an apphcatlon to the ngh Courb
under section 622 of the Code of Civil Procedure.

Thé petitioners’ complaint is that:the lower Court has wrongly'
rejected an application magde by them fors review of judgment
under section 63 of the Code of Civil Procedure, -

. The ground on which the lower Court rejected that apphcatmn :

"was that an appeal had been preferred.

To this it is answered that the appeal was dlsmlssed under
section 551, o

3

It appears to us that it was none the less preferred on that

“account, Indeed it was only because it was - preferred that it -
was dismissed.- R

‘Then Mr. Patkar has contended that the lirie of decisions com-
mencing with Nanabhai Vallabhdas v. Nathabhai Hmzbﬁm(ﬁ) and
endmw—wnh Pandz v. Devji® assists hine.

- Those cases decide that, where therg has been an appeal;there :

still may be a review of the judgmerlb of the Court against whose -

N s
v,

(0,{1893) 18 Bem 542, ... @ (1872) 9 Bom H, c R. 89,
' . B (1883)7 Bom, 287 _
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decree the appeal was preferred, provxded the uppeal to the hlgher g

. :'Court is withdrawn.

Nanabhai v. Natﬁab/zai(l) was a decision under Act VIII of 1859,
By section 876 of that Act it. was provided that any person, con- '
" sidering himself agorieved by a decree of a Court of original

jurisdiction, from which.no appeal shall have been preferred to a

superior Court,. or by a decrée of & District Court in appeal from
which no special appeal shall have been admitted by the Sudder .
Court, may, under the circumstances thefs Tndicated, apply for a

‘review of judgment by the Court which passed the decree.

A request was made to admit a review of judgment passed in
special appeal ‘on the ground that new evidence had been dis-

covered since the special appeal had been decided.

That matter was referred to a F'ull Bench, and in course of his,

-judgment Sir Michael Westropp after indicating that the proper
course was to permit the appellant to withdraw his appeal, and

thus to treat it as never having been admitted, says that “on-
- granting the permission to withdraw the special appeal, the Court’
might direct that the order, by which the special appeal had -

~ been admitted, should be cancelled.”

" - .In the same yolume of the Bombay High Court Report (t Cuy
9 Bom, H. C. R,), at page 238, is the case of Narayanv, Davudbhai®,
before Sir Charles Sargent and Mr. Justice Melvill ; after refer
ring to the decision in Nonabhai v. Nathablas, and in particular
to the passage which we have quoted they say: “It appears to

us that the proper course is that indicated in the words above

quoted ”’ ; and then they go on to say, * If the order for admission
be annulled, it is as if the order had never. been made.” ‘
Then we come to the decision in Pandu v. Deyjs® when Act X

of 1877 was the Civil Procedure Code then in foree. Its language '

) resembles that of the present Code, for, by section 623 of that
* Act, it is provided that “ any person considering himself a ggrieved

by a decree or order, but from which no appeal has been Ereferred :

may apply for a review of judgment.”
1t is to be noticed that the language has been altered. There
are no longer the words “from which- no special appeal shall

@ (872) 9 Bom.H CR.8. (@ (1872) 9 Bom. If, G &, 233,
.® (1883) 7 Bom, 287,
-~ 510408 -

629
1906,

RAMAPPA

. kS
DBHARMA.



630

1006, .

’ RAMAYPA

anm

THE INDIAN LAW REPORTS, = [VOL. XXX."

have_\bee,ﬁ’\ advm.itz,‘ed,”"- but vthere ate the words -f* in whichz‘fm

“appeal shall bave been preferred’’ There .is. undoubtédly: a~
- conmderab]g__dﬁegg_gge between the two phrasess dn admission.
_ of an appeal is an act of the Court, the preferring of an.

appeal is the:. act of the party. - Yet the learned Judges
in- Pandy v. Devji™ held that notwithstanding this change
of language it was- still open to a person aggrie&ed “after

~ a-special appeal had been preferred to the High Court, to “apply

for a review provided that his appeal to the High Court was

lthhdrawn. After referring to Nanabhai v. Nathabhai® the‘

learned Judges'say “it is not going further to say that by the

" same process an appeal may be treated as having never been
preferred,” - It-is obvious, therefore, that the learned Judges

considered that it was important to establish that either in-fact

-or in fiction no appeal had been preférred, and their reasoningis

that as by the cancellation of the ofder for admission it was tobe"
taken that no appeal had been admitted, - so by a withdrawal of -

~ the appeal it must be treated as though no appeal had been pre-
- ferred. :

But if we accept as we are bound to accept this process of ‘

~ reasoning which has now becoms part of the established practice

of the Court, can we say, when the Court has actua]ly d15m1ssed :

“the appeal, that the appeal bag not been preferred ? -

We can see no legitimate mode of reasoning by Whlch we can

‘come to that result.

The appeal in fact was preferred, and in our op1n1on nothmo'

has happened to justify us in saying that it can now be regarded
as not having been preferred. -

" Therefore, we are of - -opinion that there was no error, Wlthm
the meaning of section 622, committed by the Judge of the lower
Court and we must, therefore, discharge this rule with costs

Rule dzsc}éaryed _
@B R.

‘@ @s8)7Bom2%. O (1972 9Bom. . G B8,
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