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THE INDIAN LAW REPORTS. [VOL. XXX,
'APPELLATE CIVIL.

qu’ore Szr Lawrence Jenkins, K.C.L.E., Chief Justwe, and
: Mp. Justice Batty.

BHAVANISHANKAR RAMRAOQO AND OTHERS (ORIGINAL DEFENDANTS 2~5
¢ AND 7—9), APPELLANTS, v TIMMANNA RAM BHA’I‘TA (ORIGINAL

PLAINTIFF), RESPONDENT.*

Devas#ﬁan Committec—Powers of appointment aml dismissal of Moktesars—
"Powers exercisable in the interests of the Devasthan—Dismissal of
- Moktesar—Good and sufficient cause— Burden of proof.

The powers of appointment and dismissal of Moktesars with which a Devasthan
Committee are vested are exercisable not in their own interests, but in the

" interests and on behalf of the Devasthan, of which they are trustees, They are
. not at liberty to appoint or dismiss arbitrarily, eaprieiously or for private reasons )

of their own, but only on grounds justified by the inferests of the institution.

" - When a Moktesar is dismissed by a Devasthan Committee, the burden of

proof is on him fo show that the Committee did not act on a dond fide belief -
that the dismissal was necessary in the interests of the Devasthan, but had been
actuated by some other improper motive.

~ SECOND appeal from the decision of C. Roper, District Judge ;
“of Kénara, reversing the decree of B, R, Mehendale, Additional
Subordinate Judge of Honavar. ‘

The plaintiff sued for a declaration that the appointment of
defendants 10—15 as Moktesars of the Murdeshvar  Matabar
Devasthan in the Honavar Taluq was illegal and that the
plaintiff along with one Venkatraman Bhat and defendant 16 -
was entxtled to the office of Moktesar. The plaint alleoed as

. follows 1=

Defendants 1—9 were appointed, under the Religious Endow=.

- ment Act (XX of 1863), members of the Temple Committee for .

the Honavar Talugq. The plaintiff had been, from the time of
his. ancestms, in the enjoyment of the office of worshipper and
Moktesar and was to continue hereditarily from generation to
generation. The plaintiff had been accordingly diseharging his’
duties properly along with two other ‘Moktesars, namely,’ the
said Venkatraman Bhat and defendant 16, \ Defendants 5—8
mthout any authority in that behalf, without any cause and

# Second Appeal No. 542 of 1905,
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without plaintif’s knowledge gave him a notice on the 17th 1906,
-April 1901 that he and Venkatraman were removed from the  Bmavam-
office of Moktesars and that the charge of the office should be SRR
given to defendants 10—15 who were appointed Moktesars  TIMMANNA
instead. The notice reached the plaintiff on the 21st May 1901,

The dismissal ‘of the plaintiffi and the appointment of defend-

ants 10—15 were illegal. The defendants were -acting in collu-

sion, out of hatred towards the plaintiff, for bringing him into

discredit and -for depriving him of his permaneﬁt rights. - The

plaintiff was, therefore, entltled to be restored to his oﬂice of

Moktesar. ‘ '

Defendants 2—8 replied snter alia —-The Courb had no Juris-
diction to entertain the suit. The defendants did not bear
hatred towards the plaintiff, they had no cause to do so and were
not acting in collusion. The plaintiff and Venkatraman did not

- look to the management of the Devasthan according to law and
according to the Sanad of their appointment. They ‘did not
submit accounts to the Temple Committee in accordance with
the Religious Endowment Act (XX of 1868) though & written -
notice was given to them. Many complaints were made against

the plaintiff by the local publlc to the defendants and the temple
property suffered considerable loss during the plaintiff’s manage-

- ‘ment and would have continued to do so if the plaintiff had been

“allowed to remain in the office, For all these reasons the
plaintiff was dismissed but not for any hatred.  The temple was
a public one and the plaintiff had no right to call into question
the appointment of defendants 10—15 along with defendant 16 .
as Moktesars of the temple.

‘ Defendant 9 replied :—The office of Moktesar was not heredl-
~ tary as alleged by the plaintiff. The appointment was originally
_ made by the Committee and when it was found that the plaintiff

did not discharge his "duties properly, the Committee dismissed
him. The suit was opposed to sections 14 and 18 of tho
' Rehglous Endowment Act (XX of 1863).

Defendants 10—15 added :—The suit was opposed to sections -
44 and 45 of the Civil Procedure Code (Act XIV. of 1882) and
‘the plaintiff managed the trust property to his own profit and to
the loss of the temple. - .
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" The Subordinate J udge found that the Court had no jurisd;lc-

‘tion to try the suit, that it was not maintainable unless leave

was obtained under section 18 of the Religious Endowmént Act

(XX of 1863), that the provisions of the said Act applied to the
‘temple in suit, that the plaintiff was properly dismissed and that

the suit for a declaration only was maintainable., He, therefore, ]
dismissed the suit.

On appeal by the plaintiff the Judge held that the Subordinate
Judge had jurisdiction to try the suit and that he was wrong ia
holding that the plaintiff was rlghtly dismissed from his post of
Moktesar of the temple. The Judge, therefore, reversed the decree
and declared the plaintiff’s dismissal from his office as Moktesar
of the Murdeshvar temple as void. As for the other relisfs -
claimed the Judge was of opinion that they could not be granted _
since Venkatraman Bhat and defendant 16 were not co-plaintiffs

and no case was made out that the appointments of defend-

ants 10—15 were invalid. He, therefore, granted relief with

~.respect to the plaintiff’s personal cloim only On the ments the )

Judge observed as follows te—m

As to tho merits I am of opinion that the lower Court’s finding cannot

~ possibly be sanctioned, and in support of this opinion I largely rely ‘on the

lower Court’s own judgment, although of- course independently of what it
contains, I am satisfied from the record that there was no just cause for the
appellant’s dismissal. The Judge says towards the end of his judgment <« As
1 do mnot, however, hold that they (Temple Committee) have been actuated by
mdld fides 1 see no reason to disturb the resolution (of dismissal) which, though
it rests on very slendér foundation, indeed, is technically right.” There are

- other passages in his discussion on this issue which show that the Judge wés_

satisfied that the appellant had been treated unfairly.
% * T S % * *

“"The present case has peculiar eircumstances of its own, which favour the

" appellant, Heis a man of 49, quite illiterate, has been Moktesar since he was 14,
. and his elder brother, father and grandfather were Moktesars before him.

Hoe is a Havig, and the Judge of the Court below allows that there is bad *
feeling between Havigs and Saraswats. I think the majority of the Temple
Committeo are Sataswats, even if they all are not, as the Judge points out. The.
judgment by Mr. MacGregor, Magistrate, First Class, has been exhibited as
exhibit 61. Ho refors to this caste-enmity. In that case the appellant was_

. proseouted for criminal breach of trust and discharged for the reason that the

complaint against him was groundloss. Now I come to the circumstances which
led to the dlsrmssal. Defalcatlons ‘Wwere vag‘uely alleged, but not. a vest;ge of
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proof is forthcoming, Moreover, it is clear that any errors in the accounts.

could not be brought homs to the appellant, who cannot read or write. Th'
only charge which has the. smallest proof to support it is that appellant failed
. to hand over the accounts of past years. The Subordinate Judge says, and it is
admitted that the then current year’s accounts were examined on inspection
and found correct, and the appellant’s version of what occurred when he was

ealled upon to produce the past years’ accounts is perfectly credible and -

- confirmed by eshibit 55, the statement admitted tu. huve been made by
appellant and a co-Moktesar at that tinie before some members of the Temple
Committee. T cannot see that there were even technical grouuds for the
" resolution of the dismissal, and most certainly there was no good or just cause
for it. The onus of proof appears to have been laid wholly upon the appellant,
but in a case of this nature when the plaintiff has produted evidence tending to
ghow that he was dismissed without good cause, and the dismissal is admitted
. by the defendants, I think that it lies upoun them to prove that there was good
cause. This they have coriainly not done. The Temple Committees generally
in this part of the world have not the reputation of being highly serupulous in
" matters of this kind and it would be grossly unfair that a man who for many
years had served the temple (and his father and grandfather before him) should
be suddenly dismissed without good reason, The Shanbhog of the temple must
have had the accounts as he wrote them. '
Defendants 2—5 and 7—9 preferred a second appeal.

. Nilkanth Atmaram for the appellants (defendants 2—5 and

7—9) :—The view taken by the Judge on the question of juris-

diction is correct, but we contend that he was wrong in holding
that the members of the Temple Committee were bound to show
good and sufficient cause for the plaintiff’s dismissal and that

- they have not done so. The Judge bas found as a fact that the

Temple Committee appointed the plaintiff as Moktesar, (A
Moktesar is an agent, a deputy, a commissioner, see Wilson’s
Dictionary of Marathi Terms.)- A Moktesar is only an agent or
a deputy appointed by the Temple Committee. Therefore the
relationship that exists between a Moktesar and the Temple.
- Committee is that of servant and master, respectively. The

Commibtee appointed -the plaintiff, therefore, they can dismiss
" him at any time unless they are precluded by the terms of the-
. deed of appointment. It cannot be presumed that the appoint-

-ment when once made is made for life. Nobody can deny that
. a master can dismiss his servant at his pleasure.

Before the Religious-Endowment Act was passed the Crown

had absolute gontrol over religious endowments ; Seskadri Ayyan-
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gar v. Nataraja Ayyar®, Under the Religious Endowment Acb -
the Temnple Committee became vested with all the rights of the

Sovereign power and the affairs of the temple are managed by -
the agents appointed by the Committee., If, by.a resolution
properly passed, the Committee dismisses a servant whom they

have appointed, the Court has no power to set aside the dismissal,
It is nowhere suggested that the resolution dismissing the .

- plaintiff was not properly passed. Therefore the finding of the-

Judge that the dismissal was not for sufficient cause goes beyond

" the pleadings in the case. The Judge has relied on Seshadri

Ayyongar v. Nataraja Ayyar W and Chiana Rangaiyangar v.

- Subbraya Mudali®. The first case is not applicable because the

appointmént therein was permanent and it is not clear whether-
in the second also the appointment was not permanent.

Even assuming that we were bound to prove good and suffi-.
cient cause for plaintiff’s dismissal, we submit that the first
Court has referred to certain circumstances which clearly show
that there was good and sufficient cause. The Judge has omitted
to notice those circumstances. i~

8. 8. Patkar for the respondent (plamtlﬂ') —-It was argued :

_that the Judge was wrong in holding that the mewmbers of the

I‘emple Cominittee were bound to show sufficient cause for the i
dismissal of the plaintiff. The Réligious Endowment Act deals

with two kinds of trustees, managers and supermtenden*s

of religious. esta,b_hshments, namely, (1) trustee, manager or
superintendent under section 3 whose nomination is vested in or-
exercised by Government or public officer, or is subject to
confirmation by Government or public officer, and (2) trustee,
manager or superintendent under section 4 whose nomination-
is neither so vested, nor liable to such confirmation. Under

" section 4 Government transfers to ‘the trustees, managers or:

superintendents all the property and all the powers exercisable by
the board or local agent are exercisable by such trustee, manager
or superintendent to whom such transfer is made. In the case of
trustee, &c., under section 3, the Temple Committee is appointed
under section 7 and such Committee can perform the duties of
the board or local agent. In the present case the plamtxﬂ' is the

- (1) (1897) 21 Mad. 179, oA 1867) 3 Mad. H. C. R 384.
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Moktesar of the temple that is, the superintendent of the temple

- under section 8 of the Act.. He is, therefore, not the servant of
~ the Temple Committee and they. cannot dismiss him arbitrarily,
capriciously or without good cause. The ruling in Seskadri
Ayyangar v. Nataraja dyyar® describes the position of -a trustee
or manager of a religious endowment governed by the Rehglous
Endowment Act. A committee would not be justified in dis-
missing a Moktesar for what it considers to be a misconduct.
The misconduct must be such as would be held to be so by a
Court of Equity, The rulingin Chinna Rangaiyangar v. Subbraya
Mudali® which is followed in Seskadri Ayyangar v. Nataraja

Aygar® lays down that the power of dismissal can be exercised

by the Committee on good and sufficient grounds, In the
~ present case the Judge has found as a fact that there was no just
cause for the plaintiff’s dismissal. Both the lower Courts have
found that’ vague allegations were made against the plalntlff
which were not even attempted to be proved. The Judge has
found that the plamtlﬁ' is a Havw and the magonty of the
members of the Temple Committee are Saraswats, and there is
. bad feeling between Havigs and Saraswats, It is unfair that
the plaintiff should be summarily dismissed without good cause,
especially as he, his father and grandfather had rendered service
“to the temple. The ﬁndmg of the Judge that the plamtlff’

dismis-a! was without good cause is a finding of fact which must

be acceptel in second appeal. The fact that other M.ktesars
have been appointed is immaterial, Okiuna” Rtmgaqyan yar v,
Subbraya Mudalz ®,

Jenkins, . J.:—The plaintiff rued to pbtain a declaration
~that the appointment of defendants 10 to 15 as M 'ktesars of a

égrtain Devasthan was illegil, and that the plaintiff is entitled -

" to the office of Moktesar of that Devasthan,

The Court of first instance held that the suit Waé not maﬁn~

'tainable without leave obtained under section 18 of Act XX -
of 1863, and that the plaintiff had been properly dismissed by the .

defendants 1 to 9, who constitute the Committee of the Temple, -

(D (1597) 21 Mad 179 at p. 219, - (3) (1897) 21 Mad. 179, .
" (@ (1867) 3 Mad, H. C. R, 334, (4 (1868) 3 Mad. H. C. R, 338,

T3 673—6 ‘
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’ The lower appellate Court held that the suit did not fa.ll
within section 14 of the Act; that leave under section 18 was
unnecessary ; that the defendants 1t 9 could not dismiss the
p‘laintiﬁ' from office “without good and sufficient cause, and that
no good and sufficient cause for dismissal had existed. The
lower appellate Court reversed the decree of the Court of first
instance and declared the dismissal of the plaintiff to be void,
but held that no case had been made out for declaring the
appointments of defendants 10 to 15 invalid.

The defendants 2 to 5 and 7 to 9, the Committee of the
Temple, appealed against that decree. ’

The objection as to the jurisdiction of the Court of first
instance has not been pressed.” But it is urged for the appellants

~ that, inasmuch as it has not been held that the plaintiff was a

hereditary Moktesar, the plaintiff cannot dispute the right of
the defendant-Committee to dismiss him at their absolute dis-
cretion, or on mere matbter of suspicion, without assigning or
establishing their reasons for so doing. The cases of Seshadrs
Ayyangar v, Nataraja Adyyar © and Chinna v. Subbraya ® were
relied on by the lower appellate Court. The appellants contend, -
those cases relate to the dismissal of persons appointed as
permaneut -officers, and, therefore, do not apply; and that as
the plaintiff was. appointed by the Committee, the relation in’
which the parties stand to each other is that of master and_

) servant g 5 D

We think this contentlon untenable; for the powers of
appointment and dismissal with which the defendants as.a
Committee were vested, were exerciseable not in their own

~ interests, but in the interests and on behalf of the Devasthan,

whereof they were trustees, They were, therefore, not at liberty
to appoint or dismiss arbltramly, .capriciously, or for private
reasons of their own, but only on grounds justified by the
interests of the institution. The appointment of the plaintiff by

. the Committee, therefore, implied that his tenure of office was

to continue so long ab its continuance was not inconsistent with
the interests of the Devasthan. No doubt 1t was for the

(1) (1897) 21 Mad, 179, o @ (1867)3Mad H.C. R, 834, .f
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- Committee to exercise their own judgment as to whether those 1906-
interests were 1mpa1red by the plaintiff’s continuance in office. © Bravam-
And havmg legard to the case of Hayman v. Governors of _smff‘_m.

- Rugby School® we think the onus was, as the Court of firsp  TIaANxA. ‘
- instance placed it, on the plaintiff to show that the defendant-
.Committee had not, in dismissing him, acted on a dond fide
belief that the dismissal was necessary in the interests of the
Devasthan, but had been actuated by some other and improper
motive. But the finding of the lower appellate' Court is, we

- think, in effect, that the Committee did act without any real
regard to the interests of the Devasthan and were actuated by
the bad feeling and caste enmity which, theilower appellate

" Court holds, the majority of the Committee entertain as Savas-
wats towards the Havig community, of which the plaintiff i is a
member. : . '

This we think, is a finding of fact which is binding in second

“appeal.

The decree of the blower Court must, therefore, be confirmed. -
The appellants must bear all costs of this appeal.

G, B. R. ' o Z)em ce confi rmerl
(1) (1874) L, R. 18 Eq. 28.

ORIGINAL CIVIL.

. BeforeSir Lawrence J enkins, K.C.LE., Chief Justice, and Mr. Justice Batty,

R. 8. WOON WALLA axp COMPANY (ApprLrants) . N. C. MACLEOD 19006.
‘ AND ANOTHER (RESPONDENTS) * . March 26.

 Indion Imolvem:y Aet (11 and 12 Vict; c- 21), section 31—~Sale by O_ﬂmal
Asszgnee—Sanctzon of the Court—Power of Court to set aszolc a completed sale.

Under the Tndian Insolvent Act the Official Asslgnee ha.s full power to sell
‘the property and effects of an insolvent, and it is his duty to make sale of the
. same with all conVenient speed. " The sanction of the Court to the sale is not
necessary.
Section 31 of the Indian Insolvent Act does not vest the Court w1th power
_to set aside oompleted sale, : ..

% Appeal No. 1417,
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