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" Before Sir L&wremiir; 'jehkfns,«K.U.LE., Ohicf Justice, and. -
o Mr. Justice Batty. . -
" Tas TOWN MUNICIPALITY of JAMBUSAR AND oOTHERS (ORIGINAL
Dmvmmms 1, 4 and B), APPELLANTS, v. GIRJ ASHANKER N ARSIRAM
(ORIGINAL PLAINTIFI‘), REBPONDENT *

Smtfor dama.ges Sor malmous prosecutzon—-(fommencement ‘of 'prosecutwn

boni fide—Continuance malo anlmo—.Reasmable and probable cause—.'

Questwn of fact. R

. ‘The plaintiff was a member of o joint Hindu family to which  house in

Jambusar belonged; Tho tax in respect of this house foll into arrears.. Sum-
- mary proceedings before s Magistrate were instituted by the Municipality under

*.the District Municipal Act.. The amount was paid after the institution of the
“proceedings and the prosecution ended without a decision on the merits. - The

.L',phmtlﬁ brought this suit for damages for malicious -prosecution against
5 defendants, namely (1) the Municipality of Jambusar, (2) and .(3) the mem-

- bers of its Managing Committee, (4) its Secietary, and (5) its Daroga. The first "

_“Court dismissed the suit. The lower appellate Court passed a . decres- aga,mst
Qefendants 1, 4 and 5 and awarded Rs 55 a8 damaves adamst them. On appeal
7 %o the High Court—, - S !

-« Heldy that the suit should have been dlsmlssed as agamst these defend--
‘ants also; that the object of the Municipal Secretary being “to teach a

_ minatory lesson to other defaulters on the disadvantages of non-payment of the
‘tax ”, that could nos be regarded as an indirect motive or ag malice for the
purposes of such a suit, it being a legltxma’re end of pumshment to deter othor '
ovil-doers from offending in the'same way.-© = - ST

. Query :—Whether in such circumstances the Mumclpahty couId in a,ny case -

bo held liable for the malice imputed to its Secretary, - © . . .

" Held further that the Seoretary was no party to the proeeedmgs wluoh were

instituted by or on behalf of the Municipality. It was not in his power to -

determine whether proceedmgs should be instituted mor dld he ms’clﬁu{:e them -

- in fact, a
* Held: as to the .Daroga tha.t the faots fmled to establlsh a sufficient ground

- for logal liability., .Though a suit will lie for malicious continuation of pro. .

. ceedings, it was not shown that the Daroga took any active step after the payment

or that he persevered malo animo in the prosecution . or that he had the mten- »

- tion of procuring per nefas the conviction of the a.ccused. o ' S
. Fitzjohn v. Mackinder 1) followed T m
.» - 5
* Second appeal No. 669 of 1904 :
+ @) (1861) 30 L, J, (C. P.) 257 at p, 264. -
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SECOND appeal from the decision of H, S, Phadnis, Assistant
Judge of Broach with full ‘powers, setting aside the decree of
M. N. Ohoks1, Subordinate Judge of Jambusar,. -

" The plaintiff sued to recover from all or any of the five
defendants. Rs. 601 as ‘damages for ma.hclous prosecutlon under
the following allegatlons —

"Plaintiff’s father, who was the member of an undivided Hmdu

" family, had seven houses standing in his name in the House-Tax -

Assessment- Book of the Town - Municipzﬂity of Jambusar. He
died in the year 1892 and since then the houses were owned )
by the joint family, consisting of the plaintiff, the plaintiff’s

" uncle and the latter’s sons, No mutation of names.was made-

in the Mumc1pal Assessment Books and the houses continued to
stand in the name of plaintiff’s deceased father. On the evening
of the 81st May 1900, the Managing Committee of the Muniei-.
pality, defendant 1, with-a view to set an example to others,
maliciously and without reasonable and probable cause 1llega11y

. sanctioned plaintiff’s prosecution for arrears of house-tax, though-

he was not liable to pay it. Defendants 1—3, that is, the Town
Mumclpahty of Jambusar, defendant 1, and the members of the

- Managing Committee, defendants 2 and 8, were, therefore, liable.

for damages for malicious prosecution, and also defendant 4, the'
Secretary of the Municipality, in that he' submitted a false

- report for the sanction. Though the plaintiff’s cousin paid the
tax in the moniing of the 1st June following, the Municipal

Daroga (Inspector), defendant 5, maliciously instituted . the pro:
secution in the Magistrate’s Court the same day. As the payment

" had been, made; defendants 4 and 5-were bound to inform the
‘ Magistrate of the same and to withdraw the complamt but they

mahclously allowed the prosecution to continue. .-
Defendant 1, the Town Municipality "of Jambusar, answered

"that the Municipality derived its chief income from the house~

tax. In the year 1900 a very small amount of tax was reahzed
in the first two  months, therefore, after the expiry of the pree’
scribed period of sixty days, the Secretary and the Managing
Committee took legal steps to recover the taxe and the Daroga
lodged complaints against the defaulters, ircluding the plaintiff,

. whose prosecution had been- sanctioned, Test complaints were
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lodged against the plaintiff and others, as in that year several
well-to-do persons even did not pay the tax through obstinacy.
The action of the Municipal servants was thus clearly legal. As
owner, occupler.‘ -and manager of the houses, the .plaintiff - was
liable for the tax, and being fully aware of his liability, he had -
been paying the same. The plaintiff did not file:any objection -
: before the Managing Committee after the publication of the -

assessment list as required by the Municipal rules, . He ought to

have applied to the Municipality if he wanted to have his name -
entered in the Assessment Book. . The Municipality did not know -

what expenses the plaintiff had incurred on account of his pro-

secution. He did not suffer in' reputation and damages cannob-‘

be claimed for mental sufferings,.

‘Defendants 2 and 3, members of the Managmg Comlmttee |

added that as members of the Managing Committee : they had to

‘take the necessary steps to.recover the house-tax, and during the -

-year 1900 people having failed to pay the tax although demands
were made, it became necessary in the interests of the Munici-
pality to sanction the-prosecution™of the defaulters, including the
plaintiff. The sanction was issued aualnsb the plam{nﬁ' on rea-
sonable grounds but not through malice,

- Defendant 4, the Secretary to  the Mumexpahty, answered _
further that the prosecutions were instituted with a view to save .

the defaulters from the payment of the penalty, and it was

neither his duty nor that of the Daroga to thhdmw the com-‘;

plaints.
Defendant 5, the Mumclpa.l Dmoya, sta.ted in addxtmn to the
above that he instituted complaints against those whose prose-
_cutions were sanctioned by the Managing Committee in the
morning of the 1st June 1900, and similarly a complaint was
lodged against the plaintiff at that time. The tax was paid at
: about 1 p, m,, but it was not paid before the complaint was filed,
and it was not his daty to withdraw ‘the complaint. When the
Magistrate questioned the plaintift with respect to the payment
of the tax, he answered in the affirmafive, and the plaintiff was,
thereupon, a.cqmtted "He was not enimical with the plaintiff,
~ and he filed a complaint against ‘the plaintiff under the orders of

 the Managmg Committee for a reasonable cause cqgsls§1ng in the -
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: faﬂure of the plamtxﬂ' to pay the tax. " He was nob actuated by»t
- malice towards the plaintiff, - =~ * |

The Subordinate Judge found inter alm, that the pla,mtxﬁf was

, _lmble to pay.the tax, that:the sanction for pla.nwi‘ s prosecublon.
‘was not illegal, that the plaintiff had neither proved want of
‘reasonable and probable cause nor malice against any defendant

separately, or all defendants jointly, and that the plaintiff had

tieither suffered any loss or injury in mind, or body, or reputation

and was not entitled to damages. He, therefore, dismissed the -

7 suib,

On appeal by the plaintiff the J udgs held that by reason of its

’ 'Secretary’s illegal act, the defendant Municipality instituted false
“and illegal criminal proceedings against the plaintiff maliciously

and w1th0ut reasonable and probable cause, that defendant 4 did

* the same, that the prosecution was continued by defendants 1, 4
" and 5 maliciously and without reasonable and probable cause,
~“that -the. plaintiff suffered damages.to the extent of Rs. 55 i m
"consequence and that defendants I, 4 and 5 were liable to pay.

the damages and not defendants 2 and- 3. He, therefore, pa,ssed
a decree in the followmg terms :— - -
The deoree of the lower Court set aside and tho followmo passedin its sbead 1=

" Defendants 1, 4and 5 to pay Rs. 55 and hig ‘costs in both Courts to pl;unblif

except pleader’s fee- in hoth Courts, which is awarded on the decreed amount

only, as damages seem -to mo to be needlessly over-va.lued defendants to bear
theu' respeoctive costs.

-“The following are. extracts From the judgment of the J udge -

. In the written stmtements it is affirmed that though the houses stood in lenb-;

. lﬂ’s father’s nawme, it was plaintiff who was all along paying the tax after the,

father’s demise. - But not a single serap of paper or an iota of some other reli-"

" able evidencs is produced in support of the assertion. -On the other hand the.
_plaintiff had produced three receipts which show that in 1897 the tax was paid’
* by the uncle’s son Pranshankar and in 1898- and -1899 by the uncle himself.-

The legitimate conclusion from this evidence on one side- and the absence of "

-evidence on the other is that the tax has been during the preceding years -paid

by and accepted from the uncle or his sons and'a no time by or from plaintiff:
1 therefore hold that in 1900 plaintiff was not the owner nor was considered by
the Mnnwlpa,hty until the sanction aﬂ‘au as owner liable to D2y the tax under

. the rule.

" Assuming he was such owner, that alone 1s, under the rules, msuﬁ?ment to
justify his prosecution for non-payment., This conclusion arises from the word-
ing of rule 129 read with rule 125. The former runs:—“If in any case ‘the
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asseqsment due is not pa1d within the prescrlbed penod of tnne proceedmgs for

. the recovery. of the arrears shall be taken against the defanlter under section 84, “ ‘
- &o., &o.”.. Who is meant by “the defaulter ” may be gathered from 1u1e 125: -
% With the aid of the assessment book the - Secretary shall prepare an assesse -

‘mient list and post @pies of it at the Municipal and other public offices and at
all conspicuous places throughont the town o or before Slst March each year.

+ I the List shall be shown the’ name of every person liable to the faz, the year

for which 1t is payable, &o. &,c.”~ The words italicized plam]y indicate that for

the purposes of a proseoution under rule 129 a defaulter is only he “whose name .

has been shown in the list as liable to pay the tax and who has not so paid.

within the prescribed time, And the reason is obvious. Instituting. criminal -

proceedings against a man being always a serious matter, the framers of the
rule wisely and naturally enough provided that {ax-payers should have a clear

-and definite knowledge of their liability, and if with such knowledge they fail fo
-pay they do 50 at their own risk. The publication of the list is in this senso no
more than a written public intimation to and demand on the tax-payers t6 take

note of their liability and to pay in due time. I therefore think that the defaul-
ter contemplated in rule 129 is he and only he whose name appears in the list
as liable to pay the tax and who has failed to pay it within the prescribed time.
and that the rule sanctions and directs the prosecution of _such defaulfer only -

‘and of no other person. It will be argued that supposing a wrong name or a

deceased person’s name is erroneously inserted in the list, should the Munici-

pality forego the tax standing against that name? The answer is that the -

Municipality need make no such sacrifioe ; it is at liberty to Tecover the arrears
by having recourse to the Civil Court, but itjis not at liberty to run up to the

Magistrate because the erroneous entry being.the result of its ewn officials bars. .
it from the.latter and simpler mode of realizing its dues. Rules 12224 impose :.
‘on the General Commitfee and the Secretary the duty of preparing and revising "

the assessment book each year, and if neither of them performs that duty care-
fully and regularly the Mumclpahty must be prepared to suffer the consequences
of such non-performance. - BN
R . I 2 s % £
Now to proceed. From the above resumé of facts it is evident that the
-originator of this prosecution was the Secretary, defendant 4. He hag admitted
that much in his written statement (Exhibit 13), though in his deposition (Ex-

hibit 229) he has turned round and made a feeble and futile attempt to throw .
the blame on the two members of the Managing Committee who sanctioned-

the prosecution. In the written statement he says: ¢ During the first two
months there were very small collections ; the chief source of income’ is the

house-tax ; hence as Secretary I felt myself bound to bring this matter. to the
. notice of the Managing Committee and I did so. Many persons (who could -
have paid very easily) did not pay up theirtax...iss..ise... thinking iy nocossary
that steps should be taken for recovery of house-tax, I submitted a roport before
the Managing Committee as usual, givingnames of a few persons from different
. communities and asked for a sanetion to proseoute, which bemg granted com-

. p]amts were legally lodged 7
B 991—6
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I have shown above that plaintiff was not a defaulter and eonsequently not’
liable to prosecution under rule 129. The further question here arises, namely, -
whether the Secretary had that knowledge at the time he "applied for sanction
and had the prosecution instituted. If he really dond fide and reasonably”

" believed that plaintiff was a defaulter, howsoever enoneous;ythat belief, he~ is

protected by the rule of reasonable and probable cause. It is possible and may

‘b conceded that, being a layman, he.could not have concluded on @ priori and
‘legal reasoning, that plaintiff was not a defaulter. But elementary common

sense, ordinary regard for the rights of other and also perhaps the practice of
his own bffice would have advised him, if he was open to such advice, that he

- could not fairly consider the plaintiff, front a practical and businesslike point cf

view, a defaulter so as to justify the prosecution. In preparing his list of
dofaulters selected for prosecution he seomed to have acted in a most careless and

. negligent way 50 as to preclude himslf from the benefit of the rule of just- and
_lawful eause.” The degree of caro devoted to the preparation of the list may

fairly be measured by the fact that the names of two persons. (Kila Kahandas:
and Qirdhar Bajibhai) who were dead wera entered up in the list. On. this
point the Secretary says : I knew both were dead, still the sanction for prosecu~
tion was given against therm, the explanation being that we were in haste and
it was growing evening and so the fact might have escaped memory, = -

- Rashness in making a charge, whick is in faet believed, is not of 1tse1f
actionable. «. But where there is a ready and obvious mode of ascertaining the.

. truth of the chitrge and the opportunity of so doing is neglected by the defend-

ant, the absence of inquiry is an element in- -determining the questlon\of the
presence, or absence. of probable cause (Mayne Criminal Law, p. 595).

Here not only was the mode of ascertaining the truth available to the Secre-j
tary, but most of the material facts were apparently known to him. He knew.
that the rules required the names of the persons liable for the tax should- be

- entered in the assessment list, that the list purported to show such names for

all the honses comprised in it and that in the column of these names the name

. entered against the houges in question was that of plaintif’s father and nof
. plaintiff’s,  He further knew that the most senior member and so presumably

_the head of plaintiff’s family was plaintiff’s uncle Gavrishankar, that that. uncla’
was Municipal Councillor, that the tax on these houses was upto then paid by

. the uncle and his sons and that it was never paid, at least in recent years, by the
_Plaintiff. These facts should have left no doubt in his mind as to the person

liable to payand on default to be prosecuted. If per chance he had any doubts

. he could have edsily cleared them up by reference to the said unmcle. Tnstead

of following this obvious course, whast does he do ? He eoolly}put down plaintiff’s”
name as one of the defaulting persons to be proseouted, though the whole’

. weight of his official information weighed against that view. - I can only say

that this action of the Secretary was wholly unwarranted and arbltrary, wa.s not
a use but a wilful abuse of official authority.'

In so acting the Secretary was not, I think, actuated by any personal grudge
or malice ; H plamtlﬁ admits that there is no enmity between them. What precxse
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motives influenced him the record does not disolose; neither need’ ve care to
‘know'them. Personal or express malice i3 not an essential ¢lement in an ac-
tion for malieious prosecution. It is sufficient if plaintiff shows that the defend- -

ant acled maliciously, that is, from sume indirect motive (Pestonsi v. The

Queen Insurance Gompany, 25 Bom,, 332-335). What the law means by in- -

‘direct motive is indicated and illustrated in the above cited passage from Addi-
sony namely, any motive other than that of simply instituting a proseciition for

‘the purpose of bringing a person to justice (Addison on ‘Tortss 6th Edition, -

p- 226). The written statement and the Secretary’s report plainly show that the

object of these prosecutions was to teach a minatory lesson to the other defaule
ters on the disadvantages of non-payment of the tax—a motive precifely similar

to that instanced in the said passage as improper and therefore malicious. - -
* * . LN L I BE TN IR
Here the payment was made the very day the proceedings against the plainte-
iff were instituled. The Secretary had due rotice—as the Magistrate’s proceed-
ings show—of the several days of the hearing. But he did not instruct the
Daroga to withdraw from the prosecution or send an intimation to the Magis-
“trate of the fact of receipt of the tax. Nay, more, the Magistrate - visited the

Municipal Office to attend meetings on 7th, 9th and 20th June, as the proceed-. -

ings book shows- (it may be noted in passing that this book is 'neither paged nor
sealed, and a leaf seems to have been taken away from it), and at the. meetmgs
of the 9th and 20th sanction for prosecution was obtained.. But on-those - occae

sions neither the Secretary nor the Daroga whispered a single wotd into the ear,
- of the Magistrate regarding this payment or payments. mad® by the .other pro- -

secuted defaulters. The result was that, as far as this. case is concerned, the

plaintiff had to'attend the Magistrate’s Court withwhis pleader in the distriet, -

pass a bail bond and answer to a notice why the hond should not be forfeited.

Malo animo required by the above rule may fairly be inferred from thlswgrossﬂ

' neghgence and carelessness on the part of the Secretary. -

.1 therefore hold that defendant 4 is liable to plaintiff in damages.
" As regards the Da“ooa, defendant 5, there is mo definite or reha.ble
evidence that he took any active part in the preparation of the list of defaulters
" to be prosecuted, though - he was present at the meeting of the 31st May and

suggested with the Secretary—so he says in his deposition (Exhibit 209)—that

the complaints should be filed in the Court of a parbicular Magistrate, on the
ground that a number of Municipal prosecutions for house-tax were pending
before the other Magistrates. - In instituting the prosecution he merely carried
out the behests of the Managing Committee and the Secretary withont using
his own judgment and discretion in the matter. Without pesitive evidence
‘(which is absent) to that effect it cannot be assured that he had knowledge,
as the Seerctary kad, that plaintiff was not a defaultor. It was not part of his

duty to recommend and obtdin sanction for prosecutwn. * 1 therefore hold him

not liable for the institution of the prosecution, though it was,his hand which
put the signature and affirmation to the complaint, ° ’
. But I hold him responsxble for the continuation of the proccedm"'s after
paymcnt. It was he that was, in 1mmed1a.te charge of tho plcsecutxon. He
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accopted that task with all its privileges and with all its liabilibies. One of the -
liabilities was to take steps for dropping the procecdingson payment, but ke
took no steps of the kind, and it was only on being specially sent for that be
appeared befcre the Magistrate to admit payment. The remarks made about
the Secretary in this connection apply mutatis mutandis to this defendant also, -
~ He seems to have private grudge also against plaintiff’s family. # T % At
any rate, he is thus unfriendly to the plaintiff and under the circurastances it is
" 'not unreasonable to infer that that feellng partly contmbuted to the prolongl-.
tlon of the proceedings. _

- As tegards defendant 1, the Municipality, in view of doubts expressed by text-
writers, it is somewhat difficult to say whether an action for the malicious
prosecution will lie against a Municipality. Pollock saysi;—As in the case of
. deceipt, and for.similar reagons, it has been doubted whether an action for

- malicious prosecution will lie, againsta corporation. "It seems on principle that

such an action will lie if the wrongful act was done by a servant of the eorpora-

" tion in the course of his empldyment and in the company’s supposed interest,

and it has been so held, but there are dicta to the contrary (p. 264 1887
detlon). ’
_ The ordinary rule is thata master is liable for wrong done to thlrd pa,rtles
'by his servant, even though it be a wilful wrong, provided the act was dOne'
on his behalf and with the intention of serving his purpose (80 Cal 207)..
Indian case was cited in argument, none is given in Ratanlal’s Torts (p.: 234),;
‘ior have I been able to find any bearing on the point, whether the rule applies
o a Municipality.- Corporations are liable to be sued: for torts of all kinds
committed by thsir agents, Brownded the act was done within the seope of the'
agent’s employment and that the employment was within the scope of the
‘corporate powers (Ratanlal, p. 24 ; a cofporation. is liable for a libel pubhshed
by its authority, although the Corporation, as distinct from its members, can-
‘not be guilty of malice in the ordinary sense of the word (tbid, 162). If so,
there is no reason why it should not be amenable to an action for malicious-
. prosecution, or why the opinion of Pollock should not be accepted as expressing

~ the correct rule. - Though differently constituted from an ordinary corporation

in r'egard to its government, duties and privileges, a Munieipality stands, in
my opinidm; on the same footing as a , corporation in regard to wrongful acts of
its servants, unless the statute creating it provides exemptionis from Habilities
for any of such acts, and there is no such exemption provided in the Munieipal
“Acts in regard to malicious prosecutions. I therefore hold that the above m]e,
‘applies to a Municipality also. :
The Secretary in this case was a pmperly appointed oﬂicer of the Mumclpahty
" and started criminal proceedmgs against the plaintiff in the course of his offieial
‘duties in the supposed interests of the Mumcxpahty, defendant L whlch 1s
therefore liable. Lo .
Apa.rt from the rale itis, T thmk nob lxable It, die.y its: const1tuent ‘part
the Managing (lommittes, sanctioned the prosecution on the information
‘supplied by the Secretary, It boné fide believed in 'that informationy and had -
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no 1eason to doubt ity aecuracy. “The Managmg Commlttee is not to beo blamed — ¢ 1905,

“for the eontinuance of the proseoution after payment, becanse 1t is not shown  Towx

. that the pa.yment wag reported to it Muricr.
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\ Defendfmts 1 4 and 5 prefetred a ‘second appeal
. GIRJA«
Golculdas K, Parek/z appeared for the appellants (defendants * SHANKER,

] 4 and 5).- He relied on the following authoritiés :—Sfevens
V. Midland Oounties Railway Co.V; Abrath ~v. North Eastern
- Railway Co.®; Fitzjokn v. Mac/cmder(3) Addison on Torts,

p. 226, 7th edltlon ) .

G. 8. Rao appeared for ‘the recpondent (plamtlﬁ) He relied
.on the following authorities :— Pestonji M. Mody v. 1he Queen
Insurance Company® ; Citizens Life Assz'wwce Compan;/ v,
vBrown(ﬁ) Fttz;o]m v. Mad»mder“’ :

JENKINS C. J. +—The pla.1nt1ﬁ' has brought this suit- to re-
cover Rs, 601 as damages for malicious prosecution against five
“defendants, of whom the first is the Municipality of Jambusar,”
‘the second and third members of the Municipality’s Managing
Committee, the fourth its Secretary, and the fifth'its Daroga.
The first Court dismissed the suit with costs, but the lower
appellate Court: reversed the decree as, to defendants 1, 4 and
5, and awarded Rs. 55 as damages: against them. = From that
decree these defendants ‘have preferred the' present appeal. "The -
plaintiff is & member of a joint Hindu family, Yo which a house
in Jambusar belongs. The tax in respect of this house having
fallen into arrear, proceedings were taken by the Municipality
against the plaintiff for the recovery of the amount by :sum-
mary proceeding before a Magistrate under the District Muni- -
cipal Act. As the amount was paid after the institution of
the proceedings, the prosecution ended without a decision on .
the merits. It is on these proceedings that the plaintiff bases his
present claim. The first Court thought proceedings were properly
taken against the plaintiff; that there was reasonable and pro-
bable cause ; and that there was no malice. The lower appellate

(1) (1854) 10 Exch, 852, - " (8) (1861)9 C. B N, S., 505 at 631,
@ (1886) 1L App. Co. 247, . (9 (1900) 25 Bom. 832 ut 836."
S 10840, 0m, g
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‘ Court took the opposnte view on each of these. points as agamsb

the present appellants.. With its findings of fact, we cannot’
interfere except so far as they may be v1t1ated by any error of

- law. For the sake of argument too we will assume that the

lower appellate Court has rightly decided that the non-appear.
ance of the plaintiff’s name in the assessment Iist furnished an
answer to the proceedmus against him, -and we will deal w1th
the case on that footing, ‘
First we will take the case of the Secretary we are clear
that as against him the suit is misconceived; he was no

- party to the proceedings,'for‘they, were instituted by, or on

behalf of, the Municipality. - He is simply the servant of the

Municipality to whom he ‘reported the arrears and made .a
‘suggestion as to the steps to be taken., It was not for him to

determine whether the plaintiff should be prosecuted, and
neither was it in his power to institute, nor did he in fact

[institute the proceedings-: so that as the case is framed the ﬁrs‘t
“essential element of a suit of this class against him is absent.

We next come to the case of defendant No. 5: he too is- a

- servant of the Municipality, and. as to him the lower appellate
" Court has found that he was not liable for the institution of the:

prosecution ; it has held against him on the ground that he
had continued the procéedings after the payment of the amount;

' Now what are the facts as to this? The plaintiff attempted to

make out that the arrears were paid up before the prosecution
was commenced, but both Courts have negatived this. The -
Judge of the lovver appellate Court however, considers - that asg
defendant § failed to stop the proceedings as soon as the paymenn
was made he ‘acted maliciously. The Judge of the lower
appellate Court seems to have condemned the fact that the -
Daroga on the occaszonsuwhen the .Maozstrate attended the .
Municipal office on other matters, never '« whispered a single
word in the ear of the Magistrate regarding - this payment or
payments made by the other prosecuted defaulters.” . It is a”

. novel doctrine.that Magistrates are thus to be inforined in prlvate
_ conversation of matters that concern judicial proceedmgs ‘pending

before them, and that failure in this respect is to excite criticism -

~and even be regarded as a circumstance of adverse significance,
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*'We notice that the Judge . of the ]ower a,ppellate Court for
. some reason, which is not apparent, refuses. to accept the first
Court’s appreciation of the oral evidence, and holds that ““the’
Daroga is unfriendly to the plaintiff.”” We are bound by this

* finding, but still we think that the facts found do not constitute
a sufficient ground for legal liability against the 5th defendant.

“Suits' like the present are ordinarily brought for the malicious-
. dnstitution of proceedings, but they no doubt also lie for their.

malicious continuation. -
The conditions then necessary are thus mdlcated by (;ockbutn,.
Cs J., in Fitzjohn v, Mackinder ®, where he says “a prosecution,

though in the outset. not"mqlicious, as having been undertaken: -

at the dictation of a Judge or Magistrate, or if spontaneous from

having been commenced under.a dozd fide belief in the guilt of.
the accuscd may, nevertheless, become malicious in any of the . .

stages through which it has to pass if the prosecutor, having
" acquired positive knowledge of the innocence of the accused,
* perseveres malo animo in the prosecution, with the intention of.
procuring per-ngfas a conviction of the accused.”

The facts of this case fall wholly short of this,

After the payment was made the Daroga took no active step,

* he in no sense persevered malo auimo in the? prosecution, nor is
" it shown that he had the intention of procuring per nefas a.
conviction of the accused ; and we hold that there is nothlng in.

the facts found to bring the case within the grounds of- lmblhty
laid down by Cockburn, C. J. '

It only now remains for us to cons1der the case agamst the

Municipality.

On the issue “ Did the defendant Mumclpahty mst1’oute falsei
and illegal proceedings against the plaintiff maliciously and
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" without reasonable and probable cause ? ” the finding recorded i is,

“Yes, by the reason of the Secretary’s illegal act.” The precise-

meaning of this finding is made clearer in the judgment, from
. which it is apparent that the Judge of the lower appellate Court
exonerated the Managing Committee from all- malice and also
the Municipality, except so far as the malice of the Secretary
was imputable to it.. Then what is the malice of the Secretary ?

(1) (1861) 30 L, J, (C. P.) 257 at p. 264,
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The J udge holds that the Secretary was not “ actuated by anj;

\personal grudge or malice ' ; he thinks, however, that there was

an indirect motive; that the prosecution was not merely for the

‘purpose of bringing a person to justice, but also “to teach a -

minatory lesson to the other defaulters on the disadvantages’of
non-payment of the tax.” But here, we think, the learned:.

- Judge has gone astray, We have always. understood it to be -
" recognized as the legitimate end of ‘punishment to deter other
evil-doers from offending in the same way ‘“ut pens a] pancos -

metus ad omnes perventat.”’
" “The immediate principal end of pumshment .1t is said,

bto control action. This action is that of the offender or of'*
~ others...... that of others it can influence no-otherwise than by .

its influence over their wills, in which case it is said .to operate

~in’ the way of example® (Bentham’s Principles of Morals and.
) Legislation, page 70). This seems to correspond with the

“ minatory lesson ” which the learned Judge condemns. We'

" have no doubt that the learned Judge has erred in law in:

regarding the Secretary’s desire to impart this “ minatory lesson ”’
as malice for the purposes of the present suit. Apart from this,

_~ we much doubt whether in the .circumstances of this case the

Municipality could be held liable for*malice imputed to its
Secretary : but in the view we take it is unnecessa,ry to. elaborate

~ this point, o .

We have not dealt w1th the J udge ] ﬁndmg as to reasonable

~ and probable cause, for though in the leading case of . Panfon v.

Williams ® the Court of Exchequer Chamber in & considered.
judgment laid down that © where the question of reasonable and -
probable cause depends entirely on the proof of the facts and
circumstances, which gave rise to and attended the prosecution, nlo'
doubt has ever existed from the time of the earliest authorities,
but that such question is purely a questlon of law to be decided
by the Judge ;” still here regard must be had to the concludmg
words of the judgment in Pestonﬂ M, Moa?y Vo The Queen
Insurance Company P, . :

@

() (1841) 10 L, J, (Ex) 545 0t p. 553, @ (1900) 25 Bom, 832,8t p. 8365,
. 2 Bom. L, R, 939
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But we caniob help notlcmg that whaﬁ the Tower appellate

“Court todk as a sign of the want of reasonable and probable ‘

- cause was a mistake—if mistake it was—on a difficult question
_ of law which the first Courb in a careful Judgment held to be
*no-mistake, -

~ And in this connection the latest pronouncement of the Prxvy
" Council is important, where it yas laid down by Lord- Davey in

" delivering the judgment in Cox v, Englisk, Scottish, and Australian |

Bank, M that, « The plaintiff has also to prove that there, was
a- want of reasonable and probable cause for the prosecution,
or (as it may be otherwise stated) that the circumstances

. of the case were such as to be, in the eyes of the judge, incon-'~

sistent with the existence of reasonable and probable cause.”

We doubt whether this was observed by the Judnre of the lower
~appellate Court.

.« But apart from ‘this the -decree of the lower appellate Court

" againgt defendants Nos, 1 ,4and 5 must be reversed and that
of the first Court restored with costs throughout,

o ' L « - Decree reversed,
G.B. R. . ) ’ . A' . V

’ M [1935] A, C. 168 abp, 171,

. CRIMIT\TAL REVISION

quora Mr Justwe RBussell and Mr. Jusnce Batty.
EMPEROR v, DATTO HANMANT SHAHAPURKAR*

Criminal Procedure Code (Aot V of 1898), sections 222, 239—Susccessive h

breaches of trust—Joinder of charges—Joint trial—Same transachon-—

¢ Transaction * meaning of. v
Wheroe the acoused persons were jointly in charge of trust funds, so that one
could not act without the connivance of the other, and each of them misappro-
priated sums of money from the trust funds to his own use, thus evidently

catrying through their object in concert, the fact that they carried out their -

scheme by successive acts done at intervals, alternately taking the benefits, did
pot provent the unity of thg project from constituting the series of acts one

transaction, 7.6, the earrying through of the same object whick both had from .

the first act to the last : and there was no ob]ectxon to their bemg tried jointly
at one trial, o . .
#* Criminal Spplicgtio:i for Revision No. 77 of 1903,
B 9917 ' R .
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