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o interest, present or future, vested or Gontingent, in the im- 1905,
moveable property which he owned ab the data of the document.” . Aspoor
- I allow the claim as prayed for in the plamt Defendants -Hoffms
to pay the plamtxﬁ’s costs,. . - : Goorax
: : : i . Hooserx,

 Sust decreed.

.

Attorneys for the plaintiffs: Messrs. Pa'yue &' Co.
Attorneys for the defendants: Messrs, Bhaishankar, Kanga

and Girdharial. oo
Gy B, R,

ORI_GI_‘NAL CIVIL.

quore Sir Lawrence Jeans, K.C.LE., Chicf Justwe, and
Mr. Justwe Batty e : -

I‘RAMJI SHAPURJI PATUOK AND OTHERS (ORIGINAL PLAINTIFFS), 1903,
_ APPELIANTS, o FRAI\IJI EDULJI DAVAR {ORIGINAL DErENDAM), - oc,,,;e, 1,
REerNDENT* - , LI .

Indian I*uscments Aet (V of 1882), section 28, clauee (c)—D:sturaance of
Easements—Meaning of Disturbance—Injunction to prevent distur bance——
e Lzy}zt and Air—Physical comfort—Substanhal Damage. :

The JIndian Easements Act is not merely preseriptive ; it dcﬁnes the law~ :
.rela,tmg to easements and thus differs from the English Act in its ambit.”
Section 28, clause () of the Act proudes that the extent of a pre=cupt1ve
right to the passaga of light and air to a cortain window, door, or other opening
is that quantity of light or air which has been accustomed to enter that openiag
during the whole of the presonpt;we period 1rrespeet1ve of the purpose f01 which
it has been used.
PEr ovrran :—In a,ny case I see no reason for wzthholdmrr a“rom
. disturbance its legal sense of an illegal obstruotion, and, for the purpose
- of chapter IV, that only can (in ‘my opinion) be an illegal obstruciion, for
which, if done, a suit would l'e. Therefore I hold that for an injunction
there must be a threat of something more than 1eere obstruction and so the
pIamtzﬂ"s firsh contention fails.” -
Mo cstablish that the plaintiffs have suffered subqtantml damage to their-
rights to light and air they must show material diminution in the value of their
beritage or material interference with their physical comfort.

# Appeal No. 1400, suit No. 791 of 19¢4.
p-1724—3 -
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*

- The expression “i)hyéical comfort” does nob* admit of precise deﬁnitién,‘ but

. it'is sufficiently. exact when applied as a test to a given state of things to allow

the ordinary ‘rea);onablc man to arrive at a practical determination, A man’s
physical comfort in relation fo the aceess of light and air to his houseat any

. particular time depends upon the conditions then actually obtaining, regardless

of how these conditions eame into being or when they may cease : it is a presenb

v fact uuinfinenced by past history or future fate,

Therefore for the purpose of applying the test of the pla.mt‘ffs "physieal
comfort we-must look at the state of theiv property as it is, not as it was, or as
it may be, . . . .

 APPEAL from the Judcment of Chandavarkar, J.*

The parties to this suit owned contiguous propertiesin Bombay
The plaintiffs’ property prior to 1902 consisted of a large two-
‘storied bungalow with out-houses on the east and west side
thereof. } On 12th January 1898 the said west out-house was
partially destroyed by fire. In thé southern wall of the said -

. out-house there were until December 1902 eight honeycombed

‘openings contalmng trumgular apertures, In December 1902
the-plaintiffs demolished the said west out-house and erected on
the site thereof subject to a set-back required by the Muniei-
pality a new building consisting of a ground floor and two upper
floors and in the southern wall of the said new building, and on

-the ground floor storey thereof the plaintiffs opened certain -

windows. The defendant érected a building on vacant ground
immediately to the south of the plaintiffs’ said new building
whieh, the plaintiffs alleged, materially interfered with the access
of light and air to the plaintiffs’ said windows. The plaintiffs
claimed an mJunctxon or in the alternative damages against
the defendant, The defendant by his written statement denied
the existence of the plaintiffs’ easement at any time, and in the

" alternative claimed that if any easement ever had existed the

‘same had been destroyed when the -plaintiffs demolished their
said south wall. The plaintiffs’ building was not a rebuilding

_but a new building imposing a greater burden on the servient

heritage. He denied that the plaintifts had suffered any physical
dxscomforb or substanbml damageu '
L
Chandavarkar, J., found for the defendant and dxsmlssed the
plaintiffy’ suit, The plaintiffs appealed,
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Baptwla (Jm dine w1th him) for the appellants :

- Our new south-wall is in the same position as .our old one
except in so far as the set-back required by the. Municipality is
allowed for. We are using ’ohrouoh our new windows the same
light which passed through the old apertures into the old building :
Secott v, Page.V It is not necessary to show to an inch or two
the position of the former apertures.

Our easement is not destroyed under sect1on 45 by our out-

house being partially burnt: Eeclesiastical C’ommzsszanm‘s Jor
England v. Kino.® - :
- There has been a substantial deprivation of ]wht Colls v.
Home and Colonial Storves, Limsted,® but in this country you
want a greater angle of light, so English cases are not of much
assistance. We are bound by the Easements Act.

Counsel also quoted Hackett v. Baiss,® Modkeosoodun Dey Y.V
stsonauth Dey,@ Kme V. Jolly,(ﬁ) Higgins v. Betts(”

Scoti Advocate-General (Rauées with hnn) for respondent
The question is whether:we. are reducma the pnce of the
- plaintiffs’ property. AR
Both the dominant and servient tenements are to ke considered
according to Colls’, case®. We have left him more than we were
bound to leave. We have committed no legal wrong. Our

strict legal rights as regards plaintiffs’ new bungalow are that '

the plaintiffs have no easement. They cannot define or show on
their windows the corresponding portions on their old apertures
Pendarves v. Monro® . 'They must show that the house is made
substimtially less fit for occupation : - Gauné v. Fynney,® Theed
v. Debenkam@®, City. qf London Brewery Oompanv/ V. Tennant. M

Baptista in reply.

Jenkins, C. J—The parties to this suit are the owners of
contiguous properties in Bombay. The complaint at the insti-

-~

(1) (1886) 81 Ch. D, 554, (& {1905} 1 Ch, 480,
" @ (1880) 14 Ch, . 218, (1) [1905] 2 Ch, 210,
(9) [1904) A. C. 179. (®) [1892] 1 Ch. 611.
. @ (1875) L. R. 20 Bq, 49k ® (1872) L. R. 8 Ch. 8.
‘maw&thjam (10) (1876) 2 Ch. D, 165,

M) (1873) L, R. 9 Ch, 212,
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" tution of the suit was the disturbance or threatened disturbance A

by the defendant of a prescriptive right to the access and use of
light and air.to and for a building on their property, claimed by -
the plaintiffs. The defendant’s th1eatened acts _have now been

performed and the worst is known.

- By-the prayer in this plaint the plaintiffs sought an injunc-
tion and compensation. The injunction was refused, and the
only compensation awarded was Rs. 100 in respect of one of the
several disturbances alleged. From this decree the plaintiffs

" have preferred this appeal. N

Before the first Court the plaintiffs’ complamed of disturb-
ance to their prescriptive rights in respect of three buildings,
distinguished as the Old Bulldmcrs, the New Bulldlngs, and the
Privies.

Before us the contest has been limited to the first and last
of these: nothing has been said as to the New Buildings.

With respect to the prescriptive right claimed for the old

- buildings three points only have been urged, (s) that even it

substantial damage was not proved, an injunction should have
been granted, (f) that in estimating the extent of ‘the disturb-
ance, it was wrong to have regard to other sources of light, and
(¢, that the effect of the smoke from the defendanb’s cookroom

" was not taken into eonsideration,

As to the privies it is urged -the defendant’s completed work

~‘'shows that the award ef Rs. 100 as damages was an inadequate
‘yelief.

The contention that an injunction should have been granted '

"thou0h~substant1al damage in the opinion of the learned Judge

was not proved, rests on the words of section 85 of the Indian
‘Easements Act, 1882, -To understand and deal with the

_argument, however, it is necessary. to examine its other sections.

The Act is not merely prescriptive : it defines the law relating

" to Easements and thus differs from the Enrrhsh Act in its ambit.

In'the first section- it is declared that an easement isa right,
‘which the .owner or occupicr of certain land—an expression

- which includes things permanently attached to the earth—

possesses ‘as such for the beneficial enjoyment of that land to do
and continue to do something, or to prevent and continue to -
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prevent something being done in or upon qr in respect of certain

land not his own. Easements are restrictions, on the rights_.of
others (section 7), and Where as- here, a ‘prescriptive -right of
light or air is the easement, it is a restriction on the exclusive
right of an” owner of land in a town to build on such land: it

~ includes the right to prevent the owner from building on his~

land that which will disturb the prescrlptne rlght contrary to
the. terms of the Act.- ;

The 15th section desecribes the condltmns reqmsxte to the
acquisition of ani easement of light or air by preseription, and
‘on the happening- of those conditions the rlght to access and use
of the light or air shall be absolute.. - - - - .

The extent of this preseriptive rxghb is” deﬁned in sectlon 28

which in clause (¢) provides that the extent of a prescriptive -

right to the passage of light or air to a certain window, door or
“other opening is that quantity of light or” air -which has been

accustomed to enter that opening during the whole of the

.prescriptive period 1rrespect1ve of the purpose for which it has

been used.- : SR

Provision is made agamsb the 1nfr1n0‘ement of these ughts in

Chapter IV of the'Act, The owner or occupier of the dominant

heritage is entitled to enjoy the easement without. dzstmbance by
. any other person. - e : )

. The remedies for dlsturbance are pr escnbed by sectlons 33 and

- 85.. Thereby the owner of any interest in the dominant heritage
- or the occupier of such heritage may institute a suit for compen-

sation for the disturbance of the easement provided that the
~disturbance has actually caused -substantial - damage 'to- tho
plaintiff (section 83), - '

- And subject to the provisions of the Spemﬁc Relief Act, 1877
~ sections 52 to 57 (both inclusive), an injunction may be granted
-, to.restrain the disturbance of an easement— N
 (a) if the casement is actually disturbed—when compensatlon
. for such- disturbance might be recovered under Chapter IV of
. the Act: : o
. (0) if the dlsturbance is only threatened or mtended—when

the act threatened or intended must necessarily, if performed

disturb the easement,.- - - - - -
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| ‘The argument' of the appellant put bi'iéﬂy is this': when the
case was in the lower Court the disturbance was only.threatened

_ -or intended: an injunction can in such case be granted under
-section 35, when the act must necessarily, if performed, disturb
" the easement: the condition that the disturbance should cause .

substantial damage is not imported:
It .comes to this that there is a cause of action for an act

:-apprehended even Where there is no cause of action for the same
act done. : :

* This is opposed to the principle on which guia ¢imet remedies
rest, and the unreasonableness of the conclusion suggests a further

‘examination of the premises.-

The Act is obviously the work of English lawyers, and regard
must be- had to the sense in Enghsh law. of the expressions
used, -

"The 4th Chapter is headed « The Disturbance of Easements, »

" and that which gives rise to-a suit is deseribed as a disturbance.

Disturbance is & word possessing a special legal significance

in English Law. In Blackstone’s Commentaries itis stated,
"“The last species of injuries to real property—which, in some -

instances, amounts also to the injury of nuisance of which we

“ have already: treated—is that of distwrbance: which is the

wrongful obstruction of the owner of an incorporeal heredita-
ment in its exercise or enjoyment.”. And in Gale on Easements®, .
6th Edition, page 652, it is said, “Itis nobt every interference

"~ with the full' enjoyment of an easement that amounts in law to
‘a disturbance ; there must be some sensible abridgment of the
‘enjoyment of the tenement to which it is attached, -although it
s not necessary that there should be a total obstruction of the

* easement.- The injury complamed of must be of a substantial

nature, in the ordinary apprehension of mankind, and not arising
from the capnce or pecuhar physmal constitution of the party

“aggrieved,”’

" The language of the Act too points to the use of the expres-
stons disturb and disturbance in their specialized legal sense, for

" it is difficult to suppose that the right given in express words.

@ pp. 535, 536 (7t B
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by section'32 was not mtended to be protected in its entlrety by
the remedies prescribed in the succeeding sections. = -~
- It would almost seem that what is stated in section 32 as a
. proviso, is in.fact the inherent meaning of the expression through-=
out the chapter. S : -
» In any case I see no reason for w1thhold1no' from dxsturbance
its legal sense of ap illegal* obstruction, and, for the purpose of
Chapter IV, that only can (in my opinion) be an illegal obstruc-
tion, for which, if done, a suit would lie. Therefore I hold that
for un injunction there must be a threat of something more

than mere obstruction and so the pla,mtlﬁ's first contention fails,

For another reason too it cannot be sustained. The granting

of an injunction is at most discretionary : if a suit to prevent the -

disturbance of an easement of light or air be grounded on nuisance
then section 56 (g) of the Specific Relief Act affords a complete

answer to the plaintiffe’ contention: if it be grounded on the

Easement Act, then the analogy of section 56 (g) affords a reason

* for the Court’s refusing the injunction in the exercise of its X

_ discretion, S~
-+ Inow come to the ob3ect1on that substantml damage ha,s been
" caused,

- To estublish this the plaintiffs musb in the clrcumstances of

" this case show material diminution in the value of their heritage ;
or material interference with thelr physical comfort (see explana-
- tions to s. 33).

The argument before us has been 11m1ted to the second of these
points.

The defendant’s building is completed and as Mr. J ustxce Batty
and I have viewed the premises, it will be convenient ta speak

of things as they are, and to discuss the whole question from °

that standpoint, and to express my conclusions in the concrete.
. The expression physical comfort does not admit of precise
* definition, bub it is sufficiently exact when applied as a test to a
* given state of things to. allow. the ordinary reasonable man to
arrive at a practical determination.” A man’s physical comfort
in relation to the access of light and air to his house at any
particular time depends upon the conditions then actually
obtaining, regardless of how those conditions came into being or
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when they may:cease: it is & present fact uninfluenced by paét
history or future fate. . If an obstruction to the access of vlight‘ .
darkens my roow, that darkness is not diminished because the
obstruction is of my own creating in the past: the darkness is

_ still there however or by whomsoever created. Nor is my. room

dark to-day, merely because it nay be darkened by an obstruction

. another may create to-morrow, and of physical comfort as depend-

ant-on light and air the same is true.

. T‘lerefore for the purpose of applying the test of the plamtlﬂs

physical comfort we musb look to the state of their property as
it is, not as it was, or as it may be. In estimating tberefore the
plaintiffs’ present physical comfort I think it is erroneous. to
ta'rl{e into account lights previously obstructed, though by the-

: pldinﬁiffs ;-and (in my opinion) the plaintiffs cannot claim that.

we should exclude from consideration sources of hghb alleged to
be-liable to obstruction hereafter. : .
- How far theqe matters may affect ‘the remedy to be dranted

I downot now discuss. - Bub the precariousness of any source of

light or air may be relevant to the question whether substantial
damane has” been caused by diminution in the. value of “the
premises ; and though this point was not argued before us. in this
shape, it may legitimately be-considered, as the distinction I have
drawn does not exclude the applicability of much that has been

But even so I think in the-circumstances of this case . the
existing sources of light and: air-were rightly taken into considera-
tion, though in respect of some of the windows concerned no
prescriptive right of light and air exists. I doubt whether it
would be possible to obstruct those windows without disturbing
prescriptive rights” established in reapect of- Wmdows in then

" immediate nelghbourhood

But apart from. this, the defendant’s contention that those
sources of light and air must be taken into consideration would

-(in my opinion) preclude him from hereafter obstructing them :

that would be to approbate and reprobate. -And more than that,
he hLas offered an undertaking which will completely preserve
them to the plaintiffs.. . This undertaking will be embodied in the
Court’s. decree, o o
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The defendant’s underﬂakihfr too as to the smoke -from  the
cookroom -in his premises renders it unnecessary to consider the
- plaintiffs’ objection on this score, *

This then brings me to the question of fact whether substantial -

- damage has been caused by the obstruction of the free passage
- of light and air to the plaintiffs’ premises.
The evidence adduced before Chandavarkar, J., had to be, and

was largely speculative, and for that reason no doubt has not -

been discussed before us by the appellants, it being the wish of
‘the parties that our inspection should take its place. Of all the

witnesses called the learned Judge, who has bestowed on this -

"case the greatest care, has placed most reliance on Mr, Chambers;
.he describes him as an architect of great experience, who gave
“his evidence with extreme candour: and again he says “ Mr,

‘Chambers gave his evidence very clearly and appeared to me to -

have made his observations as to the premises in dispute with
considerable care.. Upon the whole I regard him as the most

-satisfactory .of the witnesses examined in the case. And the

“effect of his evidence is decidedly in favour of the defendant.” -

This appreciation has not been impugned, and ocular observation.

hasconvinced my learned colleague and myself that Mr. Chambers’
 anticipations were well founded, v N
». The defendant’s new 'building has no doubb deprived the
" plaintiffs of their pleasant prospect over their nelghbours
compound, but of that they cannot successfully complain, We
"are only concerned with such substantlal damage as can be
" aseribed to the interruption of the free passage of the light and
air. The only room in the old buildings affected is the big

south room, and I can only say that so far as light and air ‘gces.

" it is, notwithstanding the defendant’s building, a - decidedly
comfortable room and my visit to it completely dispelled the
sombre hues of the gloomy picture painted before us with so much
skill and pathos by the learned counsel for the appellant.
 Though I did not see the premises before the erection of the
plaintiffs’ building, the evidence furnishes materials for estimating
the light and air to which the plaintiffs had a preseriptive right,
and no material diminution is proved, and when I have regard
. to-the present condltlon of the southcm room I have no doubt
B1724—4
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that the plaintifis have completely failed to prove such substantial
damage to the old buildings as the Act requires. o
~Then there are the privies, which the learned J udge considered

\ damaged to the extent of Rs, 100. " - -

How the plaintiffs sicceeded in obtaining any damages is not
clear ; for I am told that the disturbance was at the date of the -
decree only apprehended, while compensation under s. 33 can.
only be awarded where the disturbance has’ actually caused sul-
stantial damage. Obviously then it cannot be said the Judge
should have awarded more compensatlon, where there was no .

- power to award any.

It has occurred to me whether it would be legitimate fcr us
now to estimate the damages by reference to conditions which
have come into existence since the decree of the first Courb was
passed (Rustomji v. Sheth Purshotamdas®), But I am met by
the difficulty that we bave no materials on which to base our

" estimate, and I cannot on mere speculation say that Rs. 100 is

not an adequate compensation;
But it is said an injunction should have been granted. The

‘Judge obviously was of opinion that though there might be

substantial damage, the case was not one where in his discretion
he ought to grant an injunction.

Can we say he exercised his discretion wrong]y ?  Clearly not.
When -regard is had to the nature of the openings and their
position, and to the purpose they are intended to serve, it is in
my opinion impossible to contend that the learned Judge was not
well within the limits of his powers when in the exerelse of his -
discretion he determined not to grant an injunction. :

The only other objection urged is that the learned Judge
should not have awarded Rs. 1,000 in respect of the undertaking
as to damages given on the interim- mJunctlon granted against
‘the defendant. - ‘

But this point was not pursued when counsel’s note was read
as to the circumstances under which this sum was fixed,

Apart therefore from the question of costs in the lower
Court—as to which we are to hear further argument—I hold
that the decree should be cnnﬁuned w 1th costs, s ubJect to the

(1) (1901) 25 B.m, 646.
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variation necesmtated by the mtroductlon of the undertakmgs‘

I have mentione. -
- I would add one word of explanatxon though many English

authorities were cited to us, I have mentioned none. It is not -

that I have omitted to consider them, but in this Presidency the
Law of Easements is defined by the Indian Easement Act, 1882,

and it therefore seemed to me, in the langnage of Bowen L. J., _

a wiser policy to go back in a-humble spirit to the words of the
Act by which our decision must be governed.,

Decree confirmed.

Attorneys for appellants: Messrs. .Bz'clmell, Merwanjs and
Romer. o

Attorneys for the respondent : Messrs. Payne & Co.

B. N, L,
ORIGINAL CIVIL.
_Beforﬂ Sir Lawrence Jenkins, K.C.LE., Chief Justice, and Mr. Justzce
Batty. ‘

KARSONDAS DHARAMSEY (oricINaL DEFENDANT No. 8), APPELLANT,
v, BAT GUNGABAL AND OTHERS (ORIGINAL PLAINTIFFS AND DEFENDANTS),
REesPoNDENTS, ¥

Lzmztatwn Aot (XV of 1877), section 5 —-Aalmzsswn of appeal afler prescribed

time—Application for excuse of delay— Practice,

,To entitle a person to succeed on an application to excuse delay in present-

ing an appeal, he must satisfy the Court that he had sufficient cause for not
presenting an appeal within the prescribed period. When the time for appealing
is once passed a very valuable right is secured to the successful litigant; and
the Court must therefore be fully satisfied of the justice of the grounds on
which it is sought to obtain an extension of the time for attacking the decree,
and thus perhaps depriving the successtul litigant of the advantages which he
has obtained,.

THIS was a motion on behalf of Karsondas Dharamsey (origi-

nal defendant No. 8) for leave to file an appeal against a” decres

passed on the 10th April 1901 by Russell, J.,, in O C. J. suit -

No. 578 of 1899

- # Motion to a,ppea.l from the decision of Russell, J,, in O. C, J. suit No. 578 of 1890,
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