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APPELLA"‘E CIVIL
C . .qu’ore M. Justice Russell and Mr. Justice Baity.
YESA - BiN BAMA BOLYA AND ANOTHER (ORIGINAL DEFENDANTS),
APPELLANTS, o. SAKHARAM GOPAL GANU (om(,mAL PLAINTIFF),
. RESPONDENT.*
Khoti Act (Bombay Aét 1 of 1880) sections 6, 7, 8, 9, 11 '{‘-—-K/wt—

Occupancy tenant—Mortgage by occupancy tenant—Forfeiture.
. o .

.

* Second appeal No. 570 of 1904,

+ The Khoti Act (Bombay Act T cf 1880}, scetions 6, 7, 8, 9, 11 run as follows
6. If an occupancy-right which is not trafisferable otherwise than by inheritance,
has Deen so. transferred, the actual holder of the land shall be deemed to be the

. tenant thereof, and if he, or his father, or other person from wbom he inherits, has

occupied or cultivated the land continuously from any time provious to the commence-

" ment of the revenue year 1845-46, he shall have a right of occupancy therein :

Provided that, if the actual holder 3sin possession of the land as mortgagee or -
lessee merely, his oceupation -or cultivating shall, for the purpose of this section and .-

“of section B, be deemed to be the occupation or cultivating of the mortgagor or lessor,
and that, if such mortgagor or lessor has a right of occupancy in the land, such right - -

shall, nobwithstanding the provmons of section 9, be subject to the mortgage lien or
lense of the said mortgagee or lessee until the same is duly discharged or determined.

7. Privileged occupants shall continue to hold their lands conditioually on the
payment of the ront from time' to time lawfully due by them to the khot or other °
person entitled to receive pay ment of tho same. .

8. Tenants other than occupancy tenants shall continue to hold theu' 1a.nds subject
to such terms and conditions as may have been, or may hereafter be, agreed upon
between the khot and themselves, aud 1n the absence of any such specific agreement
shall be lield to bo yearly tenants }able to pay rent to the khot at Qhe same rents as -
are paid by occupaney tenants inthe village in which the lands held by them are
situate: Provided that the said rates shall nob exceed the maxima preseribed in
section 33, clause (c).

9. The rights of khots, dhérekans and quasi- -dhtrokaris slmll be hentable and

( transferable.

Occupancy-tenants’ rights shall be Leritable, but shall not be othelwxse transferable,
unless in any case the tenant proves that such right of transfer has been exercised in

- respect of the Iand in his occupancy, independently of the comsent of the khot, at

some time within the period of 30 years next previous to the commencementof the
révenue year 1865+65, or, unless in the case of an oceupancy-right conferred by the
khot under section 11, the khot grants such right of transfer of the same,

11, It hall be competent to the khot abany time to confer on any tenant the

" tight of a privileged occupant of any class, or on a privileged ozcupant of one clasy,

the right of a privileged occupant of a superior class: Provided that the grant by
the khot of any such right shall not affect any right of Government in respect of
the land whichis the subject of such grant or of the trees or other forest-produce
of such land. '



VOL XXX.]' - -. BOMBAY SERIES

 There is no authorlty for saying that an occupanoy tenant, Whose tenancy is

not determined, forfeits his tenancy by parting tempararily with the possession
of lhisland to another without resigning tho land as completely as would be

necessary, in the case of privileged occupants of another sub-class, ‘to place the
land at the disposal of the khot. And so long as his tenancy is not determined,
the land is not at the disposal of the khot. And the khot cannot claim fo treat

the person in possession, under a right derived from the occupancy tenant,
either as a trespasser or even as 2 yearly tenant, o long as the grivileged -

occupant's rights remain undetermined by 1e51gnauxon, lapse or duly certlﬁed
forfeiture.,

SECOND appeal from the decision of Mahadeo Shridhar Fulkarni,
First Class Subordinate Judge, A.P., at Ratnagiri, confirming

_ the decree passed by J. N, Kale, Subordmute Judgeof Sanfra.me-
_ shvar, at Deorukh,

Suit to recover possession of land by a Ichot from the occu-
pancy tenant.

The lands in dispute were situate at Wasi, a khotl village,

and stood in Government records in Yesa’s’ (defendant No. l’s)» A
. name as his caltivatory holding or occupaney tenancies, Sakha-

ram Gopal Ganu (plaintiff) owned an anna share in the khoti:

" his share was partitioned off and was designated as- Dhada

No. 4, The plaint lands were comprised in the plaintifi’s Dhada ;

“and he was thereforc entitled to all the rights possessed and
.enjoyed by a khot under the Khoti Act (Bombay Act I of ]8‘30)

in respect to lands held by occupancy tenants. -

In 1900 Yesa borrowed Rs. 15 from the- plaintiff and hypo-

thecated to him a moiety of the plaint lands by a' deed (Exhibit
11). Again on the 6th January 1202, in consideration of the

debt due under Exhibit 11 and for a fresh advance of Rs. 29,

Yesa hypothecated to the plaintiff the whole of the disputed
lands by a registered decd (Exhibit 12) for Rs, 44, In the latter
deed - Yesa covenanted to deliver possession of the lands to
plaintiff in case of the default in payment of debt, within tho
time stipulated for repayment of the loan, viz., three years, The
deed also contained a covenant for realisation of the amount by

_ sale of the hypothecated property.

But within 4 months of the date of Exhibit 12 Yesa mortgaged.

the plaint lands to defendant ‘\o. 2, by a registered deed (Exhibit -

_ 15) dated the 20th of April 1902 and put the mortgagee in actual

possession. . The consideration for this mortgage ‘was Rs, 100
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made up of Rs. 5 paid in cash and Rs. 95 being the amount of
antecedent debt, The mortgagee was to pay the Ighot’s dues.
*The plaintiff, as a landlord khot, brought the present suit for

- possession of the lands on the ground that Yesa by his own
- conduct lost his occupancy rights, and that the mortgage-deed

(Exhibit 15) could not transfer any valid right to defendant
No. 2 as against the plaintiff. He prayed for recovery of posses-
sion of the lands from defendant No. 2.

Tt was contended on behalf of defendant No., 2 that the
pla,lntlﬁ granted the defendant No. 1 the right to mortgage the
lands; that accordingly the latter mortgaged the land to him

" with possession, and the plainliff had no right to complain about

it; and that as defendant No. 1 gob from the plaintiff himself the
right which he did not orlgmally possess, he was free to mortgage
the lands to anybody.

The Court of first instance found that the plaintiff did not .
grant to Yesa (defendant No. 1) the right to transfer the lands in
dispute ; that the mortgage-deed (Exhibit 15) executed in favour
of defendant No. 2 by defendant No. 1 was'not passed with the
plaintif’s consent and knowledge; that the plaintiff was not
estopped from complaining about the mortgage~deed (Exhibit 15) ;
and that the ocbcﬁpaney rights of defendant No, 1 in the lands
had become extinguished and the plaintiff was entitled to claim
possession thereof.

On appeal, these tindings were conﬁrmed by the lower

B appellate Court.

The defendants appealed to the High Court.

The appeal came up for disposal before Russell and Aston, JJ.,
when their Lordships sent down issues to the.lower Court and
wrote the following interlocutory judgmeént : ’

“We think, having regard to the unsatisfactory state.of.

-~ evidence in this case, that we must remand it to the lower Court
“to find (1) whether the plaintiff had such knowledge of the mort-

gage to defendant 2 as to raise an estoppel against him' (the’
plaintiff) ; (2) whether the conduct of the plaintiff in any and
what respect was such as to induce defendant 2 to believe that
the right of transfer was conceded to defendant 1 or thab

* plaintiff waived his right to object to such transfer.”
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» The Tower appellate Ooutb found both these issues m the
‘negative,

" The -appeal then came up for dxsposal before Russell and
.- Batty, JJ. o

M. R. Bodas for the appellsmts (defendants) \—The lowor -

Court hmm@ decided .the question of estoppel in favour of
plamblﬁ’ ‘this Court has now to.consider the remaining two
questions, viz,, whether section 6 of the Khoti Act (Bom. Act T of
1380) does not entitle a mortgagee to retain possession until at least

" his lien for the mortgage amount is discharged, and secondly, -

even if the mortgage is invalid the plaintiff khot can forfeit the
land except under the circumstances specified in section 10 of the
Khoti'Act. Wesay that section 9 must be construed in conformity
- with section 6, The first clause of seetion 0 distingnishes .
between an actual holder and a holder who has occupied the
‘land continuously from before 1845.46, The latter is given the
* ocoupancy right, while the former would be an ordinary tenant,

who too ecannot be evieted without proper. notice. Clause 2 of -

" the same section further lays down thab if the actual holder
happens to be a mortgagee.or lessee, or if his mortgagor is an
occupancy tenant, he shall have a lien on the land until the mort-
gage debt is discharged.  If the mortgage is invalid the mortgagee
may be prevented from recovering possession, but he cannob be
ousted if already in possession, ab least so long as his mortgagor

or the real occupancy tenant has no objection, The mortgagee
has a right to retain possession until his lien for the mortgage

amount is diseharged. At the most he ean be said to be in posses-

sion as an agent or on behalf of the occupancy tenant, and so .

* long as the occupaney is nob forfeited he cannot be ousted. In
Bengal it has been held that a ryot having a right of occupancy
. cannob be evicted merely because ha asserts a right of transfer
or sells his right without giving up possession: Srishteedhur
Biswas v. Mudan Sirdar®, - As for forfeiture, section 10 autho-
rizes it only when the privileged occupant resigns the land, dies
without-heirs or fails to pay the rent, The section does not
apply to a transfer by mortgage, because in that case the

(1) (1883) 9 Cal, 648,
© p1558~T7 . .

- 293

1903,

YESA BIN

RAMA

) o
SAKIUARAM .

Goraty - -



294

1905.

YEsA BIN
Rama

e,

SARHARAM
GoPAL.

THE INDIAN LAW REPORTS.  [VOL. XXX.

* occupant does not resign‘t‘ne lanld: or g:i'\.e up avl‘li his‘ri‘grnté'.' Tho

equity still remains with him. He may forfeit his tenancy, only
in case of complete alienation such as sale: see Nagardas v.

Ganu®. . In case of a temporary transfer of possession there is
no such resxgnatron and hence. there can be no forfe1ture The.
tenant still retains his oceupancy right and the mortgagee may

- be said to cultivate the land on his behalf. The obJeotlon that if

section 6 js mterpreted in thls way, sectron 9 is rendered prac-
tically ineffective in cases of mortuages, is clearly" groundless,
because the section is’ mtended to protect the khot agamst being
saddled with an undesnable ‘occupancy tenant for ever, Tempo-
rary transfer or, sub-leases -affect him in no way and are not
meant to: be. barred.. The .argument that section 6 applies to
mortgacres before 184:5 A.p., or ab. leasb before 1880 A.D. when
the Khoti Acb came mto operatlon, is also not tenable, because
that is gomg agamst :the plain meaping of the seetnon, and

, 1mport1na things into the Act which are not expressly provided.

D. A. Khare for the respondent (p]amtlff) i=The khot is
entltled to forfeit. and recover possession_ of the land under
section 9 of the Khotl Acb Sectlon 8 of the Acb apphes only to
mortgaves beiore 1845 or atb uhe most, to mortdacres before the
Khoti Acb _came .into operatlon To apply it to all morbnages
would be praeﬁloally to nullify sectron 9 so far o.s mortgages are
concerned and thus defeat the ob_]ect of leglsla.(;urc The khot
has a nght to, prevent a stranger stepping into the occupa,ncy of
the land without his consent. If a person- advunces _money on

* land whlch cannot be mortdwed he does so at hxs own risk. Ifa

tenant tranafers the occupancy against the express condltlons of
his tenancy, he is liable to forfeiture for breach of condrtron and
the landlord can evict any trespasser who may be found on the
]nnd The tenant by mortgaging the land resigns his occupancy
and is therefore he,ble to forfelture. :

BATTY J :—In his a.ppea,l the questlon for decision is whether
the respondent being a separated sharer in the Khotki of Wasi,

- is entitled to recover poseéssmn of certain land in which the first

@ (1891) P, . p, 107,
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defendant had admxttedly occupancy rights, but which that
defendant had mortgaged. with possession to the 2nd defendant.

* Both the lower Courts found that the 15t defendant had no
nght of transfer in respect of the land in question.” "~

" But in second appedl to this Court, questions were raised as to f

whether the plaintiff had in ‘any way estopped ‘himself from
dlsputmg the validity of the mortdage, and the case was remanded
-to the lower Court for findings on the questlonb so taised.

The lower Appellate Court has found on the 1ssues formulated
in the negative and in favour of the plamtlﬁ '

On the return of these ﬁndmgs, the  2nd defendant the ‘
mortvagee-appellant ‘Teverted to othér questions of law left -

undecided at the tnne When the mterlocutory order of th1s Court
was issued. o :
A decision on those questions would not have_ been necessary,

had it been found that the’ plamtlﬁ' was estopped from disputing. -

the ‘mortgage. They revive 'in consequence of the issues of fact
ha,vmo* been determined in the plaintiff’s fay our.

‘These further queshons, which Mr. Bodas now urges on behalf
of the mortgagee were raised in grounds 6, 7 and 8 of the meme.
of appeal to this Court, which run as follows :— - ‘

“Apart from the question of ahenablhty, the plamhﬁ' ho.s
no rwhb to claim possession of the lands by*forfeiture. :
7. 'The lower - Courts erred in ﬁndmg that the lands were
forfelted and the reasons given to support the ﬁndmg are wrong
and’ mutually contradmtory '
* 8, The lower Court erred in 1gnor1ng the prov:slon in sectlon
6 of the Khoti Ach of 1880 tooow
~Mr, Bodas urrres that, under section 6 oE the Khoh Act, 1880,
his chent as a morbgfwee in possession is entitled to remain in

occupatxon ‘and cultivation of the land, and to have his oceupation
" and ‘cultivation deemed the occupation and cultivation "of the

wortgagor, the occupancy tenant, and that the occupancy right

is subject tothe lien of the mortgagée, until the same is duly
discharged. ~And he further urges that no power is given by the
Act to the Khot to resume or recover possession of the land, save

in the events speclﬁed in section 10 of tha’o Act none of whlch
' he contends have yet happened,
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The Honourable Mr. Khare on the other hand, on behalf of
the Khot respondent, contends that if section 61is to be construed .
as applying to such a case as the present, the result would be to.
render the provisions of section 9, prohibiting transfer, practically.
inoperative in the case of mortgages and leases—a result which,
he urges, could not have been intended by the legislature. The

“alternative construction of section 6 which he suggests is that

its operation is limited to cases arising for decision at the
commencement of a survey settlement, similar to those with’
which section § deals, that is, as to rights acquired by continuous
possession dating back from a time previous to 1845, and found
to exist at date of the settlement, It was, however, pointed out
that the first part of scetion 6 and the proviso to the section are

- alike silent as to possession prior to 1845, and that if the section.
_ were only applicable at each successive settlement, the rights of

mortgagees and lessees thereunder would depend on the mere™
contingency of their subsisting in the particular year of a settle- -

‘ment, a result which could hardly have been seriously intended.
The Honourable Mr. Khare then somewhat modified his.contention -

and argued that such privileges conferred on mortgagees and
lessees of non-transferable rights, were limited to transferees in -
possession_ at the date when the Act came into force: that the -
phrase “ has been so transferred ” indicates that only such trans- -
fers as had already been effected, were in contemplation : and that
transfers, subsequently made, were left to the operation of

~section 9, The mortgagee in this case took therefore no title by

the transfer and i is, Mr, Khare contends, & mere trespasser, and

- the Khot as superior holder can eject him.

Several cases were cited in argument, but admlttedly none of
them turn upon the construction of section 6 ¢Z seq. of the Act,
The discussion of any considerations which they may suggest -

i by analogy or with reference to general principles, must be

postponed to a study of the particular.enactment which governs ’
this case. '
The Act (Bombay Act I of 1880) as indicated in the preamble

-and in section 1 defining its extent, deals with -villages held
by Khots. Bub its interpretation clauses (section 8) mention

another class of land-holders designated privileged occupants,
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~ This class COH“IS(’:S of three sub-divisions. The first two are not
tenants of the Khot. The thnd sub-division, with which alone
we are-concerned in this. case, consists of occupancy tenants

“who hold Khoti land with a right of occupancy, which right-

is common to all three sub-divisions, Their respective liabilities
for rent are set forth in section 83 and their other hablhtles in
section 36, '

- The privilege common to the class and dlstmctwe ofitasa.

“whole, is declared in section 7, and consists of the right to hold

land conditionally on payment of rent lawfully due thereon. - The"

circumstances by which the privilege is acquired and ascertained,
- ave laid down in sections 5, 8 and 11, All these 3 sub- divisions

are within the definition, in section 3 (14) of the Bombay Land

Revenue Code, 1879, of inferior holders, and are included ac-
_cordingly in those provisions of Pafb'II.of the Khoti Act which
“.appear under the heading of inferior holders, Those provisions
- deal also with another class of inferior holders, separately treated
-in section 8 as tenants other than occupancy tenants. These are
‘designated_in the marginal note to that section -as ordinary
- tenants. The essential distinctions between the two main classes,
privileged occupants and ordinary tenants, are to be found in
sections 7 and 8, Those sections show that while in the first
g class (viz., privileged occupants) the continuance of the tenure is
dependent solely on the fulfilment of obligations defined by and
ascertained under the Act, the second class of ordinary tenants
are subject to. terms settled by agreement or, in the absence of
- agreement, have only a yearly tenancy, on rents determined,
- subject to a specified maximum, by local usage. The last class
" of ordinary tenants come within the provisions of section 84 of
the Bombay Land Revenue Code, 1879, and their holdings are

" terminable, therefore, by the three months notice therein

prescribed, '

These very familiar and obvious distinctions, it_is essential to
bear.in mind in applying the provisions of sections 9 and 6 to
questions relating to the transfer of rights by inferior holders.
~ The necessity for stating them at length. arises from the fact
that they seem to have been overlooked in the lower Courts.
Section 9 declares that the rights of the first two sub-divisions of
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1905, pr1v1leged occupants (Dharekames and quaerharekarles) are,
YRIA BIN _both heritable and transferable ' ‘
s As to the third sub- division, that of occupancy tenants, the
SAég;g?“ .lano'uage of the Act ‘requires careful consxderatlon with reference
1ot the, foreoromg dlstmctlons
It- lays down that oceupancy tenants’ rights shall not . be
transferable otherwise than by inheritance, unless the rwht of
trangfer is established by circumstances found to . ‘have o
existence in the preseni; case. Those rxghts, as above shown, are.
, the secunty of tenure on payment of statutory rent which
exerapts them from habﬂ;ty (1) to enhanced rent and (2) to- a; )
determmatlon of tenancy, by eﬂiux of time or on notice given.” =
Tt is. these rights of exemption alone which section 9 declares
'\to be. non transferable, save by inheritance, v
The. section is silent as to the nghts of the second class of -
mferlor holders viz.,, ordinary . tenants. That is to say, it docs
not declare their. tenancy r1ghts to be equally non-transferable.
. In the absence:of any- provision, there is no reason why tho -
_ordmary tenancy rights should not be transferable. That they
" are transferable has mdeed been Judlmally decided in Sonshet
V Antusﬁet Teli v, V" slmu Babajs Johars®,
The proh1b1t1on then is only a3 to the transfer of the occupancy '
right Jdistinctive of an occupancy tenant, and leaves untouchod *
the nght of ordmary tenancy.
There is no_prohibition to disable an .occupancy tenanb from( )
,conferrmg on another any rmhts which fall short of the occu-
pancy right.  The occupancy tenant can therefcre, without-
mfrmgmg sectlon 9, allow another to enjoy such of lus rights
as, mvolve no - transfer of the permanenb occupancy on the
ustatutory rental What he .cannot give is - his 1mmun1ty from
enhancement and eJectment on 3 months’ ‘notice. Any attempb
to - transfer that is null and void. The transferee would
‘by section 9, be prevented from insisting on the ‘transfer as
v confer ring any such right on him as against the Khot.
This is recognized in the case above cited, Where 1t was said :
. “In the case of an ordmary tenancy the Khot ca.n at any t1me

. O (1894) 20 Bom., 76,
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got ud of the tenant by gwmg hita'fiotice : whereds if a transfer
of an occupancy tenancy could be carried ot agamst his wxshes,
he might be provxded with- A tenant whom he d1d not like and

could nob eJect ” A further reason "for not, recogmzmg the right
of an occupancy tenant to’ ahenate lns spemal pr1vzleue is this,

 that 1t Would preJudlce the Khot’s reversmnary interest. For on
the resm-na ion by an occupancy tenant the land reswned is at the
- disposal of the Ixhot :
" But there is no reason for supposmg that an occupancy tenan‘o
‘has less power of alienation than an ordinary tenant.- And there-
_ fore the transferee from an occupaney tenant would at the’ very.

least be entifled to claim that he had by the transfér obtained
" such_ rwhts as every ordmary tenant could glve But 06 ordinary

,tenancy, even in tﬁhe absence of. speelﬁc agreement bemg
' termxnable without the notlce requlred by section 84 of the

: Bombay Land Revenue Code, the transferes from & tenant’

could m any case 1ns1st on the beneﬁt of that plovmon It

Ouven by the plaxntlﬁ' to the 2nd defendanb The plaintiff claims

"to eJect the 2nd defendant 85 8 1 mere trespasser, without any

notlce whatever Bub the 9ud defendant is not a trespasser
coming. in Wlthoub any eolour of any legal mgnt. He is at the
' leasfi en{nbled to rely upon the nghﬁ of a yearly tenant to notice,
thch rlgnb nobhmg in sectlon 9 prevented tho 1st defendant as
occupancy fenant. fxom conferrmg o him. -
[ the premlseq above set forth be correct, the occupancy
R tenant defendant 1, could; 50 far as sectlon 9 1s concerned
(:onfer on defendant 2 all his owii rights shorb of ai occupancy

) _tenant’s rm’hts , .
. But the plaint alleuee that “ by redson of the unauthonzed .

and illegal transfer) the otcupancy rights of deferidant 1 wero
put an end to.” :

There is nothln« in secbmn 9 which entails this conscquence
And it is necessary, therefore, to consult the other provisions of

_ the Act in order to see whether this consequente follows The -

only other sections relating to the determination of an occupancy
tenancy are sections 7 and 10, The first of these declares the
contlnuance of the tenancy to be conditional upon payment of
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the 1ent from time to time la,wfully due. There is no allegatlon-f
in the.plaint of any default made in the fulfilment by the -

" ~ defendant 1 of this condition. - The other section (section 10) -
SARHARAM

‘declares the land of a privileged occupant to be at the disposal
of the Khot on the happening of one or other of three events
therein specified, viz., resignation, lapse from failure of heirs or
others entitled, and forfeiture cortified by the Collecbor on faxlum
to pay rent. :

The plamt does nob a.llecre any one of these ev ents to have
happened. - B ’

The plamt alleges transfer of pOSS“SSlon, it is true But
there is. no reason for supposmg that transfer of possession:

is the sams thing as resignation-in the case of a privileged

occupant any more than it would be in the case of an ordinary

_tenant, The case of Sowsﬁet above cited, shows that transfer

of possession would not, of itself, operate as a surrender in the
case of an ordinary tenancy otherwise undetermined. -
Thp word ¢ resignation ’ is not defined in the Act. ~Its ordinary

_use as a legal term would imply the returning a fee by a vassal into-

the hands of a superior. There is no reason to suppose that it was
intended to. include such temporary relinquishment of personal
cultivation .in favour of another as might be made under section

" 74 of the Bombay Land Revenue Code, o séction which indeed is-

not applicable (section 39 of Bombay Act I of 1880) to Khoti
villages.. For the phrase is used in section 10 in connection with
all three sub-divisions of the class of privileged oceupants, and the
first two classes can indisputably transfer possession temporarily
and even permanently without the land being thereby pla,ced at
the disposal of the Khot. The first defendant, so far from
resigning, claims the right to hold the land at his own disposal,

- with power reserved to resume the actual possession.”

It has been suggested that the transfer worked a forfeitire as

‘a breach of the conditions of the tenure, But the only breach

of the conditions declared in the Act to have that effect is failure -
to pay the rent, and even that must be followed by the Collector’s
certificate,

. The Act attaches no consequence to a prohlblted transfer but
merely renders it abortive, null and void. It does not annihilate
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the occupancy-tenants’ rights. And unless they are otherwiSe
determined therefore, the land is not at the disposal of the Khot,
and he has no right under sections 7, 9 and 10 to maintain any
objection except this, that tho transferee cannot claim for him-
self any permanent tenure on the fixed statutory rent.

- 1f the 2nd defendant, the mortgagee, depended solely on 'the
- “transfer from the Ist defendant, the occupancy tenant, of the
occupancy rights, he would necessarily fail under the provisions
of section 9. And this would be the case if the rights of the 1st
defendant were determined on_the happening of any of the

‘events specified in section 10 But as long as those rlghts ‘con- -

tinue, the lst defendant is not prevented by anything in section
9 or any other provision of the Act from disposing, at his will,
of any rights which he possesses other than those occupancy
" rights which are conferred by section 7. Thus, as decided in
the case of Somsket v. Vishnu above cited, he can, as long as
his own tenancy is undetermined, grant to another the right
which is in him, but he cannot mve o right which would survive
his own interest, so as to force upon the Khot a tenant claiming
in his own right a permanent occupanecy as against the Khot,
surviving after the rights of the transferor had determined.
~ Section 11 reserves to the Khot alone the power to confer such
" rights ufon tenants, But no provision of the Act prevents any
“tenant of any class from allowing another person to cultivate in
his stead or to take the profits of such cultivation as long as the
tenancy subsists. The line is drawn only at the transfer of
perpetual tenant rights at fixed rents by occupancy tenants who
have not acquxred the. rlght of transfer under section 9 or
~ section 11,

Thus apart from section 6 it appears to us, the mere oceupa~
tion or cultivating of non-transferable land by a person who is
not g tenant of the Khot, is insufficient to place such land at the
- disposal of the Khot, if the occupation and cultivating be in the
" exercise of a right derived from any tenant whose tenancy is
still’ subsisting, and it would be but a question of academic
interest to determine whether in section 6 the legislature intended
only to provide for cases existing at date of the Act.. For no
other consequences would in the present case result from holding
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that the rights of the pmtxes were governed only by the other-
“ sections of the Act. Had section 6 been intended, however, to
apply only to the state of things existing when the Act came
into foree, it would be reasonable to suppose that.in lieu .of the
phrase ¢ has been so transferred 7 some such phrase would have
been employed as “has before the coming into force of this Act
been so transferred,” Moreover, the reference to the provisions

- of section 9 in the last paragraph of section 6, suggests that

future mortgaores and Jeases were in contemplation, The first
part of the section manifestly contemplates cases not being cases
of mortgages or leases, in which the occupancy right no longer

; subsists in the person originally entitled thereto, and consequently

the transferee having no right in the transferor to fall back
upon, would not even be an ordinary tenant but for the special
provision in the first sentence of the section. Hereditary
occupation by such a transferee is there declared to confer

- occupancy rights éuly if dating from a time previous to 1845.

The proviso in removing all doubt as to the right to oceupation
by a mortgagee or lessee, whose mortgagor’s or lessor’s tenancy is
still- subsisting, appears to have been deemed necessary to make
it clear that the transferor could not repudiate the transfer in
such cases as one beyond his powers as restricted by section 9.

It does not validate, however, the survival of occupancy rights

after the extinetion of the transferor’s tenaney. For they would
then be extinguished by seetion 10. It only declares that the
Hen or lease shall subsist so long as the occupancy rights of the
transferor continue, There is nothing that suggests that these -
provisions only apply to mortgages and leases subsisting when
the Act came into force. Had it been intended that subsequent
mortgages and leases should work a forfeiture in favour of the
Khot, that intention would, we think, have been clearly expressed.
Moreover, such an intention would obviously be liable to frustra.
tion, as nothing could prevent an occupancy tenant from giving
to another all the profits of the land which a mortgagee could
enjoy.

. To deal briefly with the cases cited in argument Ablakh Bai
v, Udii® turns on the language of alocal Act and relates only

(M 877) 1. ALl 353,
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 to transfer by sale in execution of decree. Narendra v. Ishan® -

deals with a section of a Bengal Act and a differént tenure. The
transferor in' that instance had abandoned the land after a sale
‘in execution.. The basis of the decision was the complete
-abandonment by out-and-out sale and it was recognized that
sub-letting was allowable and did not determine the occupancy

-right (page 289). Srishteedhur v. Mudan® turns on the same

priociple that the entire abandonment by out-and-out sale with
possession transferred, determines all occupancy rights where
~they are not transferable, but a sale asserting a transferable
right unaccompanied by transferiof possession was held not to
_entail liability to ejectment. Bhéram Ali v. Gopi ® also deals
with the Bengal Tenancy Act, and relates to a sale, which
necessarily involves the determination of ail occupancy righ'ts in
’the person whose interest is sold. - L
" Of the Bombay cases Purushottam v. Kashidas® is one.in
", which the occupancy right had been declared by the Collector to
~ be forfeited, so that section 10 of the Act applied, and extinguished
all pre-existing rights. -That case followed Nagardas v. Ganu®

in which the tenant had sold out-and-out, relinquishing possession,

andvthus had determined his tenancy altogether.
In Dattatraya vo Nilu® all the cases above cited were con-
. sidered,-and section 9 was held to invalidate execution sales of
occupancy righ't's as property over which or the profits of which
‘the judgment-debtor had no disposing power which- he could
exercise for his own benefit. This clearly dozs not affect the
transfer of rights not extending to the non-transterable privilege
of permanent occupancy on a statutory rent.  The case -of
Sonshet v. Pishna' has already been discussed as showing that
‘a transfer of a right to an ordinary tenancy is not prohibited—
o doctrine in accordance with Narendra v. Ishan (vide supra).
The result is that there is no authority for saying that an
occupancy tenant, whose tenancy is not determined, forfeits his
tenancy by parting temporarily with the possession of his land

(1) (1874) 13 Beng. L, B, 274, . ) (1892) 17 Bom, 677,

() (1883) 9 Cal 648, () (1891) P, J. p. 107,

. (3) (1897) 24 Cal. 353, ® (1898) P, J. p, 878.
: , . @) (1894) 20 Bom. 78, ,
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to another Without‘resigning the land ‘as complétely as would be R

class, to place the Jand at the disposal of the Khot.
And so long as his tenancy is not determined, the land is not

“ab the disposal of the Khot. "And the Khot cannot claim to treat .

the person in possession under a right derived from the b_céupancy
tenant, either as a trespasser or even as a yearly tenant, so long

-as the. privileged occupant’s rights remain undetermmed by
. resignation, lapse or duly certified forfeiture.

‘The utmost, therefore, to which the plaintiff Khot is-in this
case entitled, is, we thmk, a declaration that no occupancy
tenant’s rights in the land in question have been transferred by

" the first defendant to the second defendant. - In the circumstances ~

of this case, we think both parties having failed to .establish
their contentions to the full we should leave the partxes to bear_

their own costs.
J)ec7'ee accordng 9 '
B Re '

ORIGINAL CIVIL.
Defore Mr, Justice Chandavarkar.

ABDOOL HOOSEIN MULLA axp aNOTHER, PramstTirrs, v. GOOLAM
‘ HOOSEIN ALLY axnp ANOTIEE, DEFENDANTS*

Indian Registration Act (I1I of 18Y7), sees. 17, 18 clauses (d) and (f), 21, 24
and 77—Transfer of Property det (IV of'1882), secs. 6, 10 and 21—Indian
' Succession Aet (X of 1865), see. 107—Document whereby o Mahomsdan
daughter velinquished her right of inkeritance to her father's property—
Registration—Refusal to register on the ground that the document did nof
" contain sufficient description of property—Dissretion of Registrar—~—Juris-
" diction of Civil Court—Vested or contingent interest—Spes successzoms—-
Alteration not affecting the legal effoct of the contract.

A Mzhomedan daughter execnted in fcwour of her father a document under
which, in consideration of her recciving Rs. 9,000, she relinquished ker right of
inheritance to the father's property and also to certain ‘ornaments directed to
be given to her by her mother. The dosument was presented for registration
to the Sub-Registrar, who accepted the registration fee, which was endorsed on

> the document, and subsequently refused to register the document on the ground

* Original Suit No, 460 of 1905.
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