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Before Mr, Justice Clandavarkar.
IN THE MATTER OF THE LAND ACQUISITION ACT.
Ix TR MATTER OF GOVDRNMENT axp NANU KOTHARE AND OTHERS.

Land Acquzsztwn Act, Iof 1894 sections 12 and 18—2\ otice by the Collector—
Reference to Court—Construction of statute——Meanmg of word “immediately.”

1905,
- August 8.

The provisions of the Land Acquisition Act for the compulsmy acqulrement
of private property are made for the public benefit, and, in the ease of such Acts,
“if upon words or expressions at all ambiguous it would seem that the balance
of hardship or inconvenience would be strongly against the public on the one
construction or strongly against a private person on another construction,.

Citis conswtent with all ‘sound principles to pay 1eoard to that ba]ance of incon+’
venience.” - : - :

Dizow's case® followed. ' h -
" The word “ notice ” as used in clausa (5) of the proviso to section 18 of the

_ Land Acquisition Aect, I of 1894, means notice whether immediate or not, .
-The clause in question prescribes one of two periods of limitation for a party

. who has not accepted the Collector’s award, viz., either six weeks from the date
of the receipt of the Collector’s notice, whether immediate of tiot, or six months-
from the date of the award : whickever period shall Jirst expire.

' Where a statute or written contract provides that a certain thing-shall be
done ¢ immediately,” regard must be had, in construing that word, to the
objéct of the statute or contract as the ease may be; to the position of the parties,
and to the purposa for which the Legislature or the partles to the contmct 1ntend

 that it shall be done immediately. .

The conditions preseribed by section 18 of the Aect are the ‘conditions to
which the power of the Collector to make the reference is subject, and these
conditions must be fulfilled before the Court can have jurisdietion to entertain-
the reference, - :

Dizon v. Caledonian Railway Co. () referred to, Cheristie v. Richqrdson@),
Raleigh v. Atkinson® and Inre the application of Sheshamma(®), followed.

. 7 ‘
REFERENCE from the Collector of Bombay. :
.- The material facts in this case are.fully set out in the judg-
ment of the Court. .
Raikes (Acting Advocate General), for Government :—We take
a preliminary objection as to limitation. This is a case coming
under sub-section (%) of section 18 of the Land Acquisition Act,. -

() (1880) 5 App. Cas. p. 827. . T (8 (1840) 6 M. & W, 677.
© (2 (1842) 10 M, & W, G38, ... & (1887) 12 Boms 276,
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Iof 1894. We rely upon the letter, dated 23td September 1904,
from the Collector to the claimants’ attorneys which was received |
on Saturday, 24th September 1904, and also the claimants’
attorneys’ letter, dated 7th October 1904, to the Collector.

The claimants’ attorneys expressly state, that they will send in

‘their formal request under section 18 in due time. They do so

by their letter of 9th November 1904, Section 18 requires that ~
the application should be within six weeks. The six weeks in
the present case expired on Saturday, 5th November 1904, and

-when that time has passed the claimants’ rights are gone. This -

reference, being out of time, is a- nullity, and the Court cannot go
into the matter. _.
Young, for the Municipal Corporation of Bombay, supported
the contentions of the Acting Advocate-General,
Davar with Jardine, for the claimants: —If the case is as stated

‘by Counsel for Government. it is hard on the claimants. The -

award was made on 19th September 1904 but notice was. nob
given to us as contemplated by section 12 (2) of the Land Acqui-
sition Act.

When the award was made wo were not present and mzmea,’zate ’
notice should have been given. Four days cannot be considered

% immediate.”” We submit, therefore, that we must have six
“months’ time within which to bring the matter to the notice of the -
. Court. Our letter, dated -7th October 1904, to the Collector .

should also be considered, Is it not sufficient notice under

~ section 18? That letter clearly states that the claimants do not

accept the award, and we submit this amounts to an intimation
of our infention to refer the matter to Court. The amount of
conpensation was the only matter in dlspute and the letter of-
the 7th October 1904 already referred was sufficient notico to

satisfy the conditions of section 18 of the Land Acquisition Act.

Our notice of the 9th November 1904 is only & more formal -
expression of our previous intimation. We rely on section 6 of .

‘the Limitation Act and time must be deducted that was occupied
" in obtaining a copy of the award: Golap Chand v. Krishto
Chunder®), Gurackarya v. The President of the Belgaum Town

(1) (1879) 5 Cal, 314,
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.Mum'ci]mh'tz"esf”. The word imrﬁediately ” ca;.nnot mean 5 days.v
The Collector cannot plead pressure of work because it is a
duty imposed by Legislature. If notice under section 12 is not-

given then we ave entitled to six months, and no such notice, we
* contend, was given, = .

Raikes, in reply :—~The Courb has sucrgested tha.t the Collector
has waived limitation by his letter, dated the 9th November 1904,

~ As to this we say the Collector’s act is not a judicial act, he does not -

exercise judicial functions : Bera v. Seeretary of State for India®.
The letter of the 7th October 1904 relied on by the claimants is

ot the application contemplated by the Act ; moreover, they say

‘in that very letter that they will make their application in due
téme. This objection as to limitation is taken by us on behalf of
Government and not the Collector. The Collector cannot waive
either the right of Government or of the Municipality.

As to the word “immediately,”’ it means as soom as one

conveniently can ; Stroud’s Dictionary, Further, under section

* 18 of the Land Acquisition Act even if the Collector waits. four
months his notice will be good. The time in this case runs from -

the date of the receipt of the Collector’s notxce Starling’s
Limitation Act 4th Edn,, p. 33. :

CHANDAVARKAR, J. ;—Thisis a reference, made to this Court by

' the Collector of Bombay, under section 19 of the Land Acquisi-

tion Act, 1894, upon the application of the executors of one -

Chanda Ramji deceased, hereinafter called the claimants, who

complain that the Collector has by bis award directed the -
* payment of compensation, which is too‘low in respect of the -

compulsory acquisition by Government of certain land, situate
at HamilwAdi, Dhobi Taldo, forming part of the deceased’s
property.

A preliminary ob']ectxon to the jurisdiction of the Courb to
" hear the reference on the merits has been raised by the learned
Advocate-General, Mr, Raikes, on behalf of Government, and by
~ Mr, Young on behalf of the Bombay Municipality, for whom

Qovernment have compulsorily acquired the land. under the -

* provisions of the Act.

" () (1884) 8 Bom. 529. @ (1905) 32 Osl. 605,
- p 1658—5 -
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- 1905 © Tha ObJeCtIOD, shortly stated, is that the written - apphcatlon.
izvzm« " of the claimants requiring the Collector to make a reference to
AND ©

AcQuUISITION . the Courb was made after the period of limitation of six weeks
“Aor preseribed by the first part of clame (8) of the prov iso to secbwn 18
V of the Act. :

It is common ground between the parties. that the clalmants
did not appear- and were nob represented before the Collector
" when he made his award. ’ » :
“The undisputed facts, upon whlch thls prehmmary obJectlon
- to this reference is based, are as follows :—.
The CoHector made his award on the 19th of September 1904
On the 23rd of. September 1904 the Collector addressed ‘a
letter to Messrs. Nanu Hormusji, . attorneys for the claimants,
gwmo' notice of his award. That letter was in these terms i

“With reference. to the acquisition of the above-land 1 have the honour to
inform youn that 1 have made the following award in this atteri—m - - - .-

"~ AWARD..
L The true area of the land s 638 sq - yards, -

2 The compensation to. be paid for this area is Ra. 15, 172 together W1th-
15 per cent, on thig sum or Re, 2,2§5-12-9, in respect of compulsory aoqumtmn,.
or a total of Rs.17,447-12-9, ‘
« 3. The whole of this amount is payable to Bai Sakarbzu, w1dow of the late
Chanda Ramp, Mr, Nanu N: arayan. Kothare, and .Mr, Hormusji, Muncherji
Chwhgur, as trustees of the w111 of the la.te Chanda Ramji.” ..
This -notice puxported to he under sub~sectxon (2) of «ectlon ]2
of the Act.- - - - -

Messrs, Nanu and, Hormusp recelved the nobxce on the 24th of
Scptember 1904, - - S -
* 'On the 7th October 1904 they addressed the followma letter )
_ to-the Collectox :— * ~ .+ ‘

“ Referring to your award L. B. A, 565, dated the 23rd day of September Ia.st
in regard ‘to acquisition of the property belonging to the estate of the late
M Chiands Ramji; situate at Hamé4lwAdi, Dhobi Tal4o, we have the honour on -
behalf of our clients Messrs.-Nanu Narayan Kothate and Hormusji Muanecherji -
Chichgur;. the surviving executors of the late Mr Chanda Ramjl, to state that' -
they do not accept the said awarde. .. . . e

Wo will send youin due timea formal request to refer .the_matter for g
the determination of the High Court of Judieature at Bombay under seotion 18
of the Land Acquisition Act, 1894. In the meantime we have to request you
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- to let us have a copy of the notes of your Judoment. We wﬂl of comse pa,y the -

_usual copying'fec.

One of-the executors Bzu Sakarbal, widow of the late Mr. Chanda Ram31,

dled on or about the 2nd day:of February 1904, and Messrs. Nanu Narayan
- Kothare and Hormusji Mancherji Chichgur are the surviving executors- and
_trustees of the will of Mr. Chanda Ramji. . :

We have to’ 1equesb you therefore to let us know it you have any ob]ectwn to
our clients, the surviving executors and trustees, recewmg under protest the
compensatlon a“arded - -

. On the -12th -of--October 1904 the Col]ector mformed “the
cla1mants attorneys that a copy of his judgment would. be

granted and that he had no objection to their receiving under. ‘

_ protest the award money-as attorneys to'the executors, - .’
_On the 14th October 1904, the attorneys wrote to the Collector
that they would attend his officc on the 2Ist of :that month to
“receive the money and that they would receive 1t “as attorneys

to the executors under protest.”

.. On’the 9th of November 1904, 1. ¢.,after six weel\a .ha.d expned

from the date of the receipt. by them-of the Collector’s notice

on the 24th of Scptember, the claimants’ attorneys addresse(l '

the following letter: to him 1=

“%On behalf of Messts. Nanu ‘Narayan ‘Khothare and Hormusp MnncherJl

) Clnchvm, the surviving executors of the last will of the late Chanda Ramji, we

have the honour to request you under section 18 of the Land Aequisition' Att

that this matter be referred by you for the determination of the High.Court, as -
our clients do not accept your award on the ground that the amount of compen-

sation awarded is very low. They contend that such compensation ought to be
Rs. (30,000) thirty thousand and fifteen per ‘cent. on the smd sum in consuleza-
tlon of the compulsory nature of the acquisition.” Do

Actmw upon this the Collector has made the presenb reference
under section 19 of the Act.. ' -

~ Upon these facts, the learned’ Ailv()cateﬁGenern,l’_s éontgntion,
in support- of his preliminary olijectioh, is that this letter of the
Jth of November 1904 requiring the Collector to make the refer-
_cnce having been addréssed to him after six weeks had explred
~ from the receipt of h1s notice on the 24th of &eptember, the
‘reference is ultra vires.

. ‘The learned Counsel, ’V,[r. D.D. ‘Davar, who hus appeared for
‘the claimants in support of the refcrence, has three answers to
the prchmmary ob]ectlon. ' ‘
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Fn'st he argues that the period of limitation of six weeks
pxeecrlbed by the first part of clause (0) of the proviso to section
18 of the Act cannot apply ‘here, because the notice of his- award -
given by “the Collector to the claimants’ attorneys was not
“ immediate notice ”’ as required by sub-section (2) of section 12.
- Affer directing in sub-section (7) that the Collector’s award
when made shall be filed in his office, section 12, sub-section (2)

- of the Act proceeds as follows : — -

% The Collector shall give immediate notice of his award to such of the persons
interested as are not present personally or by their representatives whon the
award is made.”

“ The next section which is material is section 18 of the Act.
It gives the party interested, who has not accepted the award; a -
right to require the Collector to make a reference to the Court,
but it provides that the right ‘must be exercised by the party
within the period prescribed therein, viz,, ¢ within six weeks of
the receipt of the notice from the Collector under seetion 12, sub-

) section (2), or within six months from the date of the Collector S

award, whichever period shall first expire.”

Now, on ‘Mr, Davar’s construction, « the no’mee from tho
Collector under section 12, sub-section (2),” must mean the “im-
mediate notice ” preseribed in that sub-section. That, no doubt,

* is the natural or literal meaning of the words, It may fairly be

argued that there is all the greater reason here why we should
adhere to that meaning, because we are construing a section

_ which prescribes ‘a period of limitation within which alone a

party ean assert a right conferred upon him by the "Legislature

and it is a canon of construction that s*atutes of hmltatlon

should be construed strictly. ’
But there are difficulties in the adoptlon of thls literal con-

' structxon,whlch I think, are unanswerable.

In the first p]ace, if the word “notice”” in  clause (8) of the

- proviso to section 18:be restricted to “immediate notice,” it -

must follow that the Collector has no power to' give any but
immediate notice and that a late notice is bad, And if a lato
notice is bad and inoperative, what is the result? Does the
award of the Collector become void and do all his procéedings
become abortive if no “immediate notice” is given by him as
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directed in sub-scction (2) of section 12? There is.no express
provision in the Act stating that such shall be the result of a late
notice. We have only to infer it.

But before we draw such inference we must see whether the -

- literal construction contended for by Mr. Davar and the effect
which under the Act he seeks to impute to a late notice given
by the ‘Collector are consistent with the language and tenor
of clause (b) of the -proviso to section 18 and of the rest of
the Act.

v l\ow, accordmo to clau:e &) of the proviso to sectmn 18, -

every application, requiring the Collector to refer the matter
for the determination of the Court, shall be made, in cases
‘where the party interested, who has not .accepted the award,
was not present or ropresented before the Collector when the
‘latter made his award, “within six weeks of the receipt of the
notice from the Collector. under section 12, sub-section (2), or
" within six months from the date of the Collector’s award,

whichever period shall first axpire” 1 italicize. the words “ which-

ever period shall first expire ” because they afford the real. clue
to the interpretation of the clause. The alternative period of
“six months from the date of the Collector’s award > can expire

first, 4. ¢., before the other period of six weeks from the receipt of

the Collector’s notice, only when that notice has been given four
months after the date of the award. A notice given four months
after that date can hardly be *“immediate notice.”” Nevertheless,
that the clause in question does clearly contemplate the giving
of such late notice and provide for the computation of the time
of six weeks from its receipt for the purposes of limitation is
obvious from the words “ whichever period shall first expire.”
. Those words would have to be struck out of the clause to restrict
 the word “potice” to an immediate notice. Those words
obviously point to a late as well as to an immediate notice from

.- the -Collector : and that is the only mecaning which can be
attached to the word “notice,” occurring in the clause, con-.

sistently with those words, .

‘We have, then, in the language of clause () of the proviso
to section 18 words used by the Legislature which modify or
control the language of sub-scction (9), of seetion 12, or, what is

231
1905,

INRE
Laxp

" ACQU:StTION

Acr.



989 ~ THE INDIAN LAW REPORTS. [VOL; XXX.

1905, -perhaps more appropriate to say, which make clear the intenticn’

. nzm of the Legislature that a late notice ‘may be- given by the Col-

. Aé;ﬁ;?nw lector as well as an immediate. notice, .
4ot Why, then, it may’ be asked, have the Leglsla.ture unposed ‘

~ upon' the Collector. the duty: of giving “immediate notice” by
- subssection (2) of section 12 of the Act? The answer to that is
‘afforded by the purpose and policy of the Land Acqtiisifion" Act.
In construing thab sub-section and section 18 it is, I thmk,
matter of prime importance to bear in mind that the provxsxons
_of the Land Acquisition Act for the ‘compulsory acquirement of
‘private property are madé for public benefit and in the case of
such Acts, a$ pointed out by Lord Selborne in'Dizon’s case,®
it upon words or expressions. at all ambiguous, it “would seeri’
that the balance of hardship of-inconvenience would be strongly
against the public on the one construction, or strongly against a
private person on another construction, it is, I think, consistent .
~with all’ sound pnnmples to pay redard to tha,t balance of
-inconvénience,’ . : -
“If, cn the part of the Collector, there has been fallure to give
immediate notice of his award, 'and if the party interested in
‘the award has suffered prejudice theleby, no doubt that party
would be’ ent}tled fo insist that’ the notice should’ have béen
“immediate.”  But what prejudice -can a claimant suffer’ from
the mere fact that the Collector has given him’ no ‘immediate
notice-? Conceivably there can be none, So faf as the penod of
limitation, provided for in clause (%) of ‘the prOVISo to SfiCthfl 18,
- goes, it is made o run from-the date of the receipb of the
- ‘notice from the Collector, in Wwhich case it is'six weeks, or- from
the -date of the Collector’s award, in ‘which case it is six mdnths
whichever period shall fiest. expire. That means that in any
~case’ the proceedings-shall be ‘final after six’ Taohths from the.
date of the’ award. This cvidently contemplates that ‘a party
interested should not sit quiet, waiting for the Collector’s - notice
or plead want . of it, but should in any case himself be vigilant:
The longer period of six months from the ‘date of the award is
given him as an alternative, where the Collector has not been
* himseclf prompt. The lateness of the notice ‘cannct, therefore,
: () (1880) 6-App, Cas. 820 ab p. 827

~
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affect the question - of hmlha,tlon -and no- pre]udlce can possubly

a11Se to the claimant in reepect thereof.
If this consideration isbornein mind it becomes plam tk at sub-

" section :(2) of section 12 provides that' the Collector #shall give *
immediate notice ?” solely in the interests of the pubhc with a view -
to ensure that the compulsory -acquisition shall be in all respects -
facilitated and completed without:delay.. When-that-sub-section
directs that the Collector shall give “iinmediate notice * it.does -

not confer a right upon the person:to.such notice:so as to entitle

l bim to say 'that a late notice is bad, but it imposes a.duaty upon

‘the Collector, in the interests of the public, ‘to ensure prompt, -
vigorous action. on’ his part for the speedy dacquisition of the -

property and a speedy determination of all disputes. -

And .this construction of the said- sub—sectlon is supported'

by.the exact position which+the Collector occupies under thesAct.

As has been held by the.Privy Council;- adopting the.view of
the Calcutta High Court, -in- Bere’s :case, O the- Collector, makmcr'
“an. award under the. Act, is agent of- the’ Government and
acts in his administrative capacity.. If . that is- his pos1t10n, as’
agent of the Government who. represent the publie, the ‘Collector-
acts for the public. . The. compulsory “acquisition -of land b‘emb' -

necessary for the public benefit, when the Legislature says that

he shall give ¢immediate.notice *’; it:-is-intended- that 'hé shall-

ack withdut delay and give immedidte notics solely- with & view
to that benefit... If his notice is not-immediafe, it: is the pubhc'

that is inconvenienced ;. the hardship is upon them.- et

From these “considerations it folIOWS, in ‘my- Opxmon that
" the word “notice ” as*used in clause (0) of the Proviso to section
1<° means notxce Whether -immediate or not." This' construction

ngs - all the- - materlal provxsmns into harmony with one

/nother. The-clause in question prescribes one of’ %o periods of
limitation for a-party who has not accepted the Colleetor saward

- —either six weeks from the- date of the receipt of the' Colléctor's
" notice, Whebhet immediate - or- not; “or six nmonths from’ thie date”
of the award; whichever period _shall first expire.. These last.
words, Whmh I have: 1ta,hclzed show that the element of notxce

(1) (1905) 32 Cad.GOa H 7 Bom. L. B. 422,
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1905 is an essential morredlent so to say, of the two alternative"
" zxme  periods, and such notice -may be “ immediate ’ or not.
AQQIV;‘:SNII;PON Supposing; however, that the construction which the claimants
At in thig case ask me ‘to pub on subssection 2 of section 12 and -

clause (5) of section 18 is correct, and that the Collector was

bound to give ‘“immediate notice”, the further question is, .

whether the Collector’s notice here was not immediate beca.use
it was given five days after the award.

Now, the word “immediate” has been construed by a Full
- Bench of this Court, consisting of Nanabhai Haridas, Birdwood
and Jardine, JJ., in In re the dApplication of Sheshamma O~
to mean “ as allowing a reasonable time for doing it ¢The
test,” they say, “is, whether under the circumstances, there was
" such unreasounable delay as would be inconsistent with what is
“meant by ‘immediate” ” In The Queen v. Justices of Berkshire®,
Cockburn, C. J., pointed out:—* It is impossible to' lay down
any hard and fast rule as to what is the meaning of the word_
‘immediately > in all cases. The words ‘forthwith’ and
¢ immediately > have the same meaning. They are stronger
than the expréssion ©within & reasonable time’ and imply
prompt, vigorous action, without any delay, and whether there
has been such action is a question of fact, having regard to the-
circumstances of the particular case.,” In Thompson v, Gibson ®
.it was held that the word immediate’’ meant ¢ with. all
convenient speed”” In Page v. Pearce, ¥ Lord Abinger said :— -
"% When the Act says only that the Judge shall certify imme-
“ diately after the trial, and does not more especially define the
time, it must mean that it is sufficient if it be done within a
reasonable time”” And Alderson B, said:—“As. it is to be
assumed to be a reasonable and proper act prima facie, it is for -
the party who complains of it to show that he took anun- .
reasonable time.” The. result of these and other authorities
(see Chkristie v, Richardson ®-and Raleigh v. Atkinson®) is that -
where o statute or a written contract provides that a certain .

O (1887) 12 Bom. 276 ~ @) (1841) 8 M. & W. 677 at p. 679,
@) (1878) 4 Q. B. D.469at p. 471, (&) (1842) 10 M, & W. 683, ‘
©) (1841) 8 M, & W. 281, © (1840) 6 M. & W, 670 at p. 677
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thing shall be done immediately we must, in construmn’ that: 196,5-,"
word, have reorard to the object of the statute or contract as the- h}; zm -
case. wmay be, to the position of the parties, and the purpose. Ac QI:‘;‘:;;; v
for which the Legislature or the parties intend that it shall be -~ Aen

~ done immediately. Applying that test here, what have we?

The Collector, as a public funcbxomry has several duties to

discharge: the duty of making awards .and taking proceedings.

under the Land Acquisition Act is only one-of -them, The.

exigencies of official business require’ that he should have some

time before he can give noti¢e of his award after he has made -

it and there is no conceivable reason why a party interested

in the Collector’s award should have a notice snstanter.

Having regard to these c1rcumstanees I must decline to hold that

the notice given here five days after the award had been made,-

©was not immediate.

That brings me to the second contention of the clmmants,

~ in answer to the preliminar y objection raised for the Government
and the Mumclpahty The claimants urge that their attorneys’
letter of the 7th of October 190} sufficiently complied with

' the reqmrements of section 18 to bring this reference by the
Collector within the period of limitation prescribed in clause (%)
to the proviso of that section. - »

Now, seclion 18 provides that any person interested, who,
having not accepted the award, desives to have an adjudication
of the claim by the Court, should, within the period of limitation
- preseribed in the proviso to the section, do certain things. First,-
~ he must make a written application to the Collector, Secondly,
that written application should require the Collector to refer
the ,matter for the determmatlon of the Court, whether the.
objection be to the measurement of the land, the amount of
the compensation, the .persons to whom it is payable or the.
apportionment of the compensation among the persons interested.
Thirdly, such: applxcatlon shall -state the grounds on Wluch
ohjection to the award istaken, - : :

These are the conditions prescribed by the Act for the right
of the party to a reference by the Collector to ccme into existence.
They ate the conditions to which the power of the Collector to

‘ B 1558—6
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make-the'.‘reference' is subject. They are also the' conditions .
which must be fulfilled before the Court can have jurisdiction
to entertain the reference. - .

‘Now, as was said by the Judicial Commlttee of the vay
Council -in Nusscrwanjee Pestonjee v. Mecr Mynoodeen Khan
Wullud Meer Sudroodeen Khan Baladoor, ® « iyherever juris-”
diction is given to a Court by an Act of Parliament, or by
a Regulation in India (which has the same effect as an Act of
Parliament), and such jurisdiction is only given upon certain
specified terms -contained in the Regulation it-elf, it is a univer-
sal principle that these terms must be complied with, in order -
to create and raise the jurisdiction, for if they be not complied

- with the jurisdiction does not arise.” The same case is also

A authority for the proposition that the compliance need only by

substarntial so as to be “ intelligible and clear.,”

"I turn now to ‘the letter of the claimants’ attorneys, dated
the 7th October 1004, which is relied upon by them as meet-
ing the requirements of scction 18, to sec whether its terms
substantially comply with the conditions, subject to which alono
the Collector had power to make this reference. '

_In the first place. does it require the Collector to refer the
muatter for the Court’s determination? The word “ require ”
implies compulsion. It earries with it the idea that the written
application should itse!f make it incumbent on the Collector to
make a reference, What is there in the terms of this letter
imposing upon him the duty to refer ? It starts by saying that
the award is not accepted and then proceeds as follows 1—

. %Woe will send you in due time a formal request to refer the matter for the

determination of the High Comt of Judicature at Bombay under sectisn 18 of-

" the Land Acquisition Act, 1894, In the meantime we have to request you ‘to

let us have a copy of tho notes of your judgment.”.

Paraphrased into the plainesh lanﬁuaﬂe‘ and u'ndeistood- in

_ their natural meaning, these words are only an intimation to the .

Collector of the claimants’ intention or determination to require
him thereafter to make the reference. True, they say such sub-.-
sequent requircment or request will be formal. That, I think,

() (185%) 6 Mco, I, A. 13%ab p, 153, o



Vou. ¥XX] =~ BOMBAY SERiHS

means with due regard to the formalities preseribed in scetion 18, .

The question is, does this letter by itself require the Collector
to make the reference? The test is this: What was the Collec-
tor .to understand when he received this letter ? Was he to
understand, when he received it, that he was bound .to act upon
it and refer or rather that he should not act upon this letter bub
wait until another letter,” written formally, <. e., with due regard
to the requirements of section 18, reaches him ?. The latter is,
in my opinion, the plain meaning. Nor cgn it with any show
of reason be urged that what the claimants’ attorneys meant by
"this letter of the 7th of October was that, as the letter to follow
was only to- be formal, this letter was in substanee one which

met the requirements of section 18, That section prescribes
-pertain formalities : and none of them, or at any rate not the

most important of them, has been observed in this letter of the
7th of October, Itis clear from the section that those form-
“alities are matters of substance and their observance is a condmon
precedent to the Collector’s power of reference.

Eirst, there is no intimation in the letter whether the matter

to be referred to the Court consists in an objection to the -

measurement of the land, the amount of the compensation, or

the persons to whom it is payable. The Collecior is left |

completely in the dark about it. It may be possible to
gather from the terms of the letter, which refer to the death of
the executrix and the survival of the two exceutors and express
the willingness’ of the latter to receive under protest the compen.

sation awarded by the Collector, that there was no dispute as to

the persons to whom the compensatlon was payable. But what

about, the measurement of the land or the amount of compensa-.

tion ? :

Bubt even supposing the lettel contained su{‘ﬁcxent £ ens
able the Collector to infer that the ob‘lect_xon to the award was
only that the compensation awarded by him was too low, be~
cause the claimants expressed their willingness to receive
the award money “under protest,” section 18 also requires
that “ the application shall state the grounds on which objection
to the award is taken” Here no grounds.are stated for the
objection that the compensation awarded is too low,
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I am of opinion, therefore, that there was no substantial
compliance by the claimants with the conditions for a refer-

* ence, prescribed in section 18 of the Act; that the Collector

had no power to make the reference and that it is wilra vires.

‘But, lastly, it is urged for the claimants that as the _Dis)a]i
holidays intervencd they are entitled, under the provi-

" sions of the Indian Limitation Act, to a;deduction of the time
_ of those holidays from the six’ weeks’ period of limitation. It

is a moot question whether the provisions of the Limitation .

‘Act apply to the special period of limitation preseribed in

section 18 of the Land Acquisition Act. This 1atter is a special
Act and it would  appear from a decision of this Court, in
Guracharya v. The President of the Belgaum Town Municipa-
lity, " that the provisions of the Limitation Act apply to-
special Acts. The Madras High Court has taken a different view :

see  Veeramma ~v. Abliak,® Girija Nath v. Patans, ®

- Nagendro v. Mathura, ¥ '-Thé decision in Gurackarya v. Theé

President of the Belgaum Town Municipality® being a decision
of a Division Bench of this Court is binding upon me sitting as a
single judge. But even then how do the claimants bring then’ case
within the relief afforded by the Limitation Act? It is undis-
puted that the Divali holidays in 1904 fell on the 7th and &th
of November, The period of six weeks from the receipt of the
Collector’s notice expired on Saturday the 5th of November 1904
and on that day the Collector’s office was open. Even under the
Limitation Act no deduction can be made under’ these circum=
stances, Then it wassaid that the time occupied by the claimants’

attorneys in taking a copy of the Collector’s judgment ought
to be deducted from the six weeks, The answer-to this is
simple. The Land Acquisition Act mentions no such thing
as a judgment of the Collector making an award under the Act.
If the claimant objects to_the award he ought to know why he
objects : the Collector’s reasons are not necessary for his ob-
jection, Further, section 12 of the Limitation Act, para. 4,
which alone can possibly apply, speaks of a copy of the award

© ® (88i)8Bom 52, - (& (1889) 17 Cal. 263,
@ (1898) 18 Wad. 99, ) (:801) 18 Cal, 368.
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—not of the C‘olleetor s judgment- Zand the claimints here had a
copy of it in the Collector’s notice of the 23rd of September

There was one pomt -which in the course of argument ab the

Bar, sugbested itself to me and I thought then that it might be of -

some weight in support of the validity of the reference. That
point was that the Collector, whose position under the- Land

Acquisition Act, as held by the Privy Council in Bzra’s case, |
already referred to, is'that of an agent of Government, having

“made the reference, must be regarded as havmg waived his right
or the right of his principals, the Government, to dispute that

the reference was tnauthorised and-therefore illegal, But I°
have more carefully weighed the point since and arrived ab the
conclusion that there is nothing in it. The Collector’s autho.

_rity’ to make the reference asan agent of Government is re-
stricted by the statutory conditions prescribed in section 18,
' The claimants cannot plead ignorance of those conditions and
the vestricted nature of the Collector’s authority. He can-

not bind Government by stepping outside the limits of the

power given by section 18. If he does step outside them, his
action is illegal: and no waiver on his part can atone for the
failure of the claimant to fulfil the statutory conditions which

the law required them to fulfil before their right to requi.re_

the Collector to make a reference could come into existence.

For all these reasons T am of opinion that the pxehmmefy
objection raised by.the learned Advocate General, Mr. Raikes, is

good and must be allowed. I dismiss the reference No order:

as to costs.

. Mr. B. F. Nickolson, Government Solicitor, for Government.
Messrs. Nanu & Hormasjs, Solicitors for claimants, C -
Mossrs. Crawford, Brown & Co., Solicitors for Municipality.

W, L, W,
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