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1905, Letters Patent make supermlendeqce, not appellate jurisdiction;

Mumerean  the condition of exercise of the power of removal which the High -
OFFICER, .
apey - Court at Bomba.y has put in force. ‘
) ']. - ‘. : " -
Toaarn .. Appeal dismissed. .

< Solicitor for the appellant: Tie Solicitor, Indid Office.
Solicitor for the respondents: Holman, Birdwood and Oo.
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. ORIGINAL CIVIL.
‘ . Before Mr, Justice C'Izahdavnrlmr.
1904.. : ‘N. ¢, MACT,EOQOD axp ANomnfz, Prainrires, v. KISSAN ". )

September 10, © - VITHAL SINGH AND ANOTHER, DE:‘ENDANTS* "

-

Practice—Receiver—Suil in ejectment by Receiver— Discharge of Rﬂcewcr

- before termination of suit—Devolution of interest—Cinil Procedure Cods
(dct XIV of 1882), sec. 372——Mortgage—Aceessw» fo mortgaged property—
Transfer of Property Act (IV of 1882), sécs. 8, 70— Leaso by mor Igagor——-
* Sub-lease pendente hte—Rigkfs of mortgagee.

. Romjee, a Khoja merchanb, died in 1885, leaving, as his survivors, four sons
by his first wife (who predeceased him), his second wife Labai, and four sons
by Lahai.

By his will, Somjee gave the whole of his movesble and 1mmove:xblo properby
to his sons by his first wife, directing them out of such property to give to
Labai and her sons Rs. 30,000 within six years of his death.

On the 12th January 1899 Somjee’s sons by his first wife- mortvavedcerhm
of the properties to the Bank of Bombay.

In 1908, the Bank having advertised such properties for sale under a power
reserved to them by the mortgage-deed, Somjeo’s sons by Labai (who had
since died) brought a suit (No. 554 of 1903) against Somjoe's sons by his
first wife and the Bank of Bombay, claiming that the properhes could Only be -

- sold subject to the charge in their favour;. -
- . On the 14th January 1904, the Bank assigned the mortgage to Dwarkada.s.
- .On the 26th.J anuary 1904 Mr MacIeod was appmnted a Receiver by the-
Court.
" On the 24th February 1904,L the Receiver was authonsed to ﬁle e]ectment
smts where necessary

© % Suib'No, 177 of 1904
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On the 18th March 1901-, the Recoiver as plamtlf‘t' No, 1 and Dwarkadas a3
pl-unhff No. 2 filed the present suit to eJect Kissan, the ﬁrsﬁ defendant fxom a
ortion of the property mortgaged to the Bank. ~ )

* Kissan claimed to be in possessiori under a lease from Goolam, the second .

defendant, one of thé four sons of Somjee by his first wife,
- Aftor the commencement of the suit, Suit No. 554 of 1903 was. dlsposed of
in fovour of the Bank of Bombay and $he Receiver was discharged.. - ik
The first defendant contended -that Dwarkadas had no- right_to Jom the
Receiver in bringing the suit, that the momont the Receiver was dxscha.rged,
his power to sue and with it the suit itself came to'an end.

" Held, that the Bank or its assignes Dwarkadas had a ngf\t to come in un&er '

- scetion 372 of the Code of Civil Procedure and apply that the suit be contmued
by one or the other of them. No sach a.pphcahon was i fact miade -because
- Dwarkadas was .already. on.the record- as plaintiff No. 2. - The joinder. of
Dwarkadas as a co-plaintiff with the Receiver, though it was. nof perhaps
strietly speaking legal at the time did not constitute a misjeinder; -

Held, also, that a theatw, ereeted. by the mortoagors on the land, after the .

execntion of the mortgage, - was, in nhe absence oE 8 contra.ct to the oontrary,
included in'the morigage.’ .
" The Transfer of Proparty Act makes ‘no distinction between free -hold and

-leaze-hold property for the purposs of the rale of law embodied in sections 8 -

. &nd 70 of the Act. In this respect tha Act reproduces the English law, which
ig, that all things which are annexed to the property mortgaged are part of the

mortgage seourity and therefore the deed need contain no mention of struc- '

tures or fixturos, unless 3 contra.ry intention can be collected From ., the deod.
Held, also, that if a mortgagor left in possession grants a lease without™ the
concurrencs of the mortgages, the lesseehas o precarious titls, inasmuch- s,

although the leaso is good as between himself and the mortgagor who granted
- it, the paramount tible of the mortgages. may he asserted against both.of them,

SOMJEE Parpm, o' Khoja mercha,nt died in 1885, leaving, -as .

his survivors, four sous by his first wife deceased his second foe
Labai, and four sons by Labai. -

By his will, Somjee gave the whole of- hxs moveable and
immoveable property to his four sons by his first wife, dxrectlng
them out of such property-to- give to Labai and her foug’ sons
" Rs. 30,000 within six years of his death.

On the 18th J: anuary 1899 Somjee’s sons by his ﬁtst wife
mortgaged certain of fhe properties to the Bank of Bombay. -

On the 1st Septemnber 1903, the Bank having advertised sich

properties for sale under 'a power reserved to them by the

~mortgage-deed, Somjee’s. sons. by Labai (who had since died)

Lrought Suit No, 554 of 1903 against Somjec’s sons by his- first
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 wife ana the Bank of Bomba.y, claiming that the propertles could
‘ only bé sold subject to the charge in their favour.

‘On the 2nd December 1903 Goolam Hoosein, the second
defendant in this suit, one of the four sons of Somjee Parpia- by,
his first, wife, leased a portion of the mortgaged property, called
the New.: Elphmstone Theatre, to Kisan Vithal Singh, the first-
defendant.

+ On the 14th January 1904; “the Bank aaswned the mortaaae

to Dwarkadas Dharamsey, ‘the second plamtlﬁ' in’ the present
sult.‘ o '

" On the 26th January 19 04 Mr. N. C Macleod, the first plalntlﬁ‘.‘
‘m the present suit, was appomted by the Court a Receiver m
Suit No. 554 of 1908.

On the 24th February 1204, the Recelver was authorxsed to

) ﬁle ejectment suits Where necessary.

- Oii the 18th March 1904, the Receiver “as plamhff \To. 1 and
Dwarkadas Dharamsey as plaintiff No. 2 filed the present suit to

~eject Kisan Vithal Singh, the first defendant, from a portion of the

mortgaged property, viz., the New Elphinstone Theatre, of which.

he claimed to bein possession, under the lease dated 2nd Dec-

‘ember 1903, from Goolam Hoosein, the second defendant. .
After the commencement of the suit, Suit No. 554 of 1903 was

dlsposed of in favour of the Bank of Bombay, and the Receiver

was discharged. ' ' '
The following issues were raised at the trial :—

R Whether, hav1 g refvard to the order in Suit No.-554 of 1908, dated the-

20th-Augnst 1904, discharging the first plmntnlf from the office of Recelver,

_this snit can be mairtained,

2. Whether the suit is not bad for mlS]Ollldel‘ of plaintiffs.
' '3, Whether the "Theatre structure is moluded in the mortgage of the 12th
Janudry 1899:° -
Sy Whether the mortgage was assigned to the second plamblﬁ'.

4 (a) ‘Whether the szcond plaintiff is not a mere nominee for Ahmedbhoy.

¢ 4 (b).  Whether, if so, Ahmedbhoy is not a necessary party.

§. Whether, if 50, the second plamtlﬂ‘ acquu-ed dny right in the Theatre.
; 6.~ 'Whether the first plaintiff has any right to the possessxon of the Theatre.

7 Whethet the lease dated the 2nd December 1903 is not a good and vahd.
Ieaso of the Theatre’ and binding against tho ‘plaintiffs,

S 8"’Whether the lease is colluslve and fmu&ulent and at a gross under-
h valn.e' - .- ~ . . . - .
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: I}owndes, with him Scolt (Aqvocate General) for the plaint-
iffs :—We. should néver have allowed the Receiver to be dis-
~ charged had we not had the second plaintiff to fall back upon.
The eourse, which weé adopted, had, asits object the avmdance
. ofa multlphclty of smts o :

Kzrlfpafrtc/l with h1m Davar, for. defendant 1: —The Recelver
alone was authorised to bring the suit. When he was d1scharged
his power to sue, and with it, the snit itself came to an end.
“The joinder of Dwarkadas as ‘a co-plaintiff ‘constituted a mis-.
joinder. - The New Elphinstone Theatre was erected on the land
_-subsequent to the date of the mortgags, The omission of the
-~ words “buildings and fixtures” in the deed shows tha.b the
 theatre is not included in the mortgage.

Defendant 2 in person. ‘

CHANDAVARKAR, J.—This action is an offshoot of suit No, 654
of 1 903, “which ‘was decided by me on the 23rd of August last,
and has been brought by Mr. N. C. Macleod as Receiver
appointed by the Court in that suit with power to sue, and suing
as'plaintiff No. 1, and by Mr. Dwarkadas Dharamsey as plaintiff
* No. 2, suing in the character of assignee of the Bank of Bombay,

which “was ‘defendant No. 5 in the said snit, For a due
underst:mdmg of ‘the questions of law -which arise, it -is
_necessary to state succinetly some of the facts of that suit and -

the events which have led to the present action,

" One Sdmjéee Parpia, a Khoja merchant of Bombay, dled in -

1885, leaving him surviving four sons by his first wife who had
" predeceased him, his second wife Labai, and four sons by the
latter. "By his will - Somjce gave the whole of his moveable and
immoveable properties to his four sons by his first wife, and
directed them to give out of .those properties to Labai and her

four sons Rs. 80,000 within six years from thc date of his death,
Somjee’s four sons by his first wife'mortgaged "to the Bank of _

Bombay certain immoveable properties on'the 1‘?th of January

- 18J9 by a deed (Exhibib A) The Bank havmg, under “the

power of sale reserved {o them by that decd, advertised the
. properties for sale, the four sons of Somjee by his second, wife

Labai, . (Who bad dled by that txme), gave notlce of the charge

3 1558-—.«
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in their favbm‘q for Rs. 3b,000 and “claimed that the propertics
should be sold subject to that charge. The Bank bhaving denied -

the charge and set up a right of priority in favour of their
mortgage, Labai’s sons brought suit No. 554 of 1903 against
the four sons of Somjee by his first wife, and the Bank- of

Bombay. After that suit had been filed, the Bank. assigned the

mortgage to Dwarkadas Dharamsey, the second plaintiff in the
present suit, on the 14th of January 1904 (vide Exhibit B).

On the 26th of January 1904, Mr. Macleod was appointed by
the Court Receiver in that suit of the immoveable properties; -
except a portion which is not materlal to the present case,.

(Exhibit 1),
On the 18th of February 1904, Dwarkadas Dharamsey was
added as a party-defendant to that suit (Exhibit 2).

§

On the motion of the Bank of’ Bombay and of Dwarkadas

Dharamsey, in the said suit, made on the 24th of February 1904
the Receiver was « authorised by the Court to file eJectment
when necessary ’ (Exhibit 8).

Accordingly, on the 18th of March 1904, the Receiver as -

plaintiff No. 1 and Dwarkadas Dharamsey as plaintif No.2

filed the present suit, to eject defendant No. 1, Purdesi Kisen

- Vithal Sing, from the property in dispute, which was included
in the mortgage to the Bank but of which the said defendant
claimed to be in possession under a lease from the second de-
fendant, Goolam Hoosen Somjee, one of the four sons of Somjee
Parpia by his first wife, and defendant No 2 in suit No, 554
of 1903.

- That suit was dlsposed of by me in favour of the Bank of
Bombay except as to one point with' which we are notin the
present suit concerned. It was held that though the plaintiffs in

* that suit had a charge in their favour on the properties devised

by Somjee’s will to his four sons by his first wife yet the Bank of

Bombay had a prior right to those properties (except as to one-
fourth of one of them) in virtue of its mortgage as bona fide
transferce for value. I aecordingly passed an’ administration
decree, subject to the said rmht. of the Bank declared, and
_ discharged the Receiver. - _

This was the state of things when the present suit came on for
trial before me, And the first question raised.by Mr, Kirk-
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patrick, counsel for defendant No, 1, is; whether, having regard

to the order made in' suit No. 554 of 1908, discharging the
first plaintiff from the office of Recelvcr, this suit can be maln-
tained. , A

. "My, Kirkpatrick’s argument as I have understood it, is this :—
~ The first plaintiff was a Receiver, appointed by, and therefore an
officer of, the Court, to whom an express power was given to file

suits in ejectment when necessary, . It was under that express -

.power that he brought the present suit. No doubt the second
‘\pléintiﬁ joined him, but he had no right to join the Receiver who
- was the only person empowered to sue. At the date of the suit,
therefore, it was the first plaintiff alone who could bring the

“suit. It was his suit, and the moment he was subsequently -

discharged by the Court from the office of Receiver, his power
* to sue and with it the suit itseif came to an end.
The mdustry of Counsel on either side has not enabled them
- to find any decided case as a direct ‘authority on the point thus
raised and I am left to decide it by the light of first principles.

Now, when a Court appoints a' Receiver in a suit and -

empowers him to sue in ejectment a person who is not a party
to the suit, the necessary implication is, that the Receiver as'an

‘official representative or trustes has to bring the suit for the-

benetit of the party, who may ultimately prove to be entitled to

the property. When the party entitled to the property has _

been ascertained the Receiver will be considered his Becener
Skarp v. Carter 0 ; Boekm v. Wood @,

Had a decree been passed in the presenb suit before the -

decision in suit No. 554 of 1903, such decree would have been
res judicata as between the true owner when ascertained and
the defendants in the present suit. That is the converse of the
principle enunciated by West, J., in Sanganabasayav. Nagalingaya®
under the following circumstances :—

Section 10, clause I, of Bombay Reoulatxon VIII of 1827
provides that if a person dies intestate, and without known
‘heirs, leaving property, the Judge within whose jurisdiction the
property is situate shall appoint an administra.tor for the

(1) (1735) 8 P, Wins, 376 at p. 370, (a) (1823) 1 T. & R, 332 at p.345.
GY1878) P, I, p. 173, Sl
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-

‘managem'enb';thereof.{ A’ having :died intestate and without
‘known heirs, leaving property, the Court appointed the Nazir

its a,dministiatbr. The Nai_zir having taken possession, B -sued
him in ejectment, alleging that he (B) was the beir. - It was held
in that suit that B was not the heir of the deccased. Subsc-

quently G was adjudged to be the true heir in & suit to which B-

was not a party. B then sued O, again claiming” to be the heir
of the deceased. It was held that the decree passed in the suit
by B against the Nazir was res judicate against B so as to
preclude him from litigating the same title in a suit against C.
West, J., said :—“ It isnot open to those, who have as heirs sued
the official representative of an estate and failed, to sue the

owner when' ascerbained a second time on..the same right.
Though his right was undetermined, it subsisted during the
“previous suits and was eﬂ‘ectwely 1ep1eaented at the cost and risk -

of his estate.”’
If this is so, the converse of it must also hold equally good
Where the official representative of an estate sues to recover posses-

_sion of an estate while the true owner of it is being  aseertained -
- by proceedings duly. instituted ‘in a Court, any decree passed in
“favour of the official representative would be for the true owner
*when ascertained, though he was not a party to it, and bind the

other party to the decree.
Accordingly, had Mr. Macléod, the first plauntlﬁ’ in the

“present suit, succeeded in recovering possession of the. property

in dispute by means of a decree passed before his discharge in
suit No, 554 of 1903, that decree ‘would have .enured for the
benefit of the Bank of Bombay and its assigns, who by the
decree in that suit have been held to be entitled to the property .

* a3 mortgagees ; and ‘the .present defendants could not have in

that case maintained that a decree so obtained by the Receiver

“was not binding upon” them in s suit as between them and the
-Bank or its ‘assignee. Though the Bank’s right had been

undetermined at the date of the Receiver’s suit, that right was

* subsequently determined on the basis of its existence at that date
- and the Receiver must be regarded as having sued and obtained

the decree for its benefit and on its behalf under the express
power conferred: by the Court..- -~ <~
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‘The same principle should apply, if before the suit ends in
a decrge, the Receiver's office has come to an end. The Court
-appointed him as the official representative of the unascertained
owner and gave him power to sue in ejectment for the benefit of
such owner. When the Court conferred upon him that power
it must be taken to have been well aware ‘that the suit which it

einpowered him to bring might not result in a decree before the -

disposal of the suit in which the appointment was made ; and it
must also be taken to have intended that the suit he was
empowered to bring should run its course and lead to a decree,

though the Receiver’s office might come tﬁr an end by reason of -

the disposal of the suit in.which he was appointed and by
reason of the determination of the party entitled to the property.
. When, therefore, that party was ascertained by the Court in
- suit No. 554 of 1903 and the Receiver was discharged, the party
ascerlained obtained a right to step info the Receiver’s place,
because the latter had held that place until then as the official
representative of the party in question.  When his power came
to an end by reason of his discharge, it did not come to an end
for the purpose of rendering abortive all the proceedings he had
taken but only because the party entitled to the benefit of those
proceedings having been determined, the necessity for the
continuance of his office disappeared, and there was then the
party entitled to continue those proceedings, =

But, asked Mr. Kirkpatrick, under what laW could the party

. 50 ascertained step into the shoes of the Recewer in this suit?-

The shortest answer to that is, under section 872 of the Code of
Civil Procedure, which says: “In other cases of assignment,
creation, or devolution of any interest pending the suit, the suit
may, with the leave of the Court, given either with the consent
of all parties or after serviee of notice in writing upon them, and
- hearing their objections, if any, be continued by or -against the
person to whom such interest has come either in addition to or
in substitution for the person from whom it has passed.” -Now, the
words ¢ devolution of interest” have been held by the Calcutta
- High Court in Sourindra Mokun Tagore v. Siromoni Debi®.to

- 1) (1900 28 Cal, 171
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' mean nob only deov olutmn by death but to be applicable to a case .

in which, pendmg a suit instituted by the Manager of a Chota
Nagpore Encumbered Estate, the estate is released from manage-
ment and restored to the owners, The learned J udges who
decided that case refer to the use of the word ¢ c'ome ”in the -
latter part of the section in support of their decision, which I am
of opinion I should follow as putting a sensible construction on the
section in question. The Legislature should not be presumed to-
have omitted to provide for a case of this kind if there are sec- .

- tions in the Code within which it can be brought by a reasonable

interpretation of the words used. Now, in a strictly technical

" sense, where & decree declares or determines the right of .a party

to certain property it may be correct to say that it only declares
what existed previously and that it does not create that right.
But it is usual even in legal phraseology to speak of a right
declared or determined by a decree in favour of a party as a
right which has ““ come” to the party under the decree, and the
use of so homely a word in section 872 is sufficient to show that
by that section the Législature intended to provide for all cases
not falling within the sections as to devolution by assignment,
marriage, or death. TUntil the decree the right was in the’

_ Receiver ; after the 'decree. and the Receiver’s dxscharge, it

“came ” to the party determined by the decree.
The result, then, of the decree in suit No. 554 of 1903 was

_ that the Receiver’s interest in that suit devolved on the Bank of

Bombay, the fifth defendant in that suit. The Bank or its
assignee, Dwarkadas Dharamsey, the second plaintiff inthe present
suit, had, therefore, the right to come in under section 872 of the -

- Code of Civil Procedure and apply that it be continued by either

of them, WNo such application has indeed .been made in thig
suit but none was made because the Bank’s assignee, Dwarkadas,
had already been on the record as plaintiff No. 2, having
joined the Receiver in, bringing the suit, Tt may be that ab that
time, such joinder was not, strictly speaking, legal; but that
cannot constitute misjoinder. In Backubas and L. 4. Watkins
v. Shamfi Jadouwji®, the estate of a deceased testator having
proved insolvent, an administration suit was filed by creditors,

(1) (1885) 9 Bom, 536.



VOL'XXX.] .  BOMBAY SERIES.

Bya "decree in that- suit a Receiver was appointed, That Re-

ceiver brought a suit with the -executrix of the testator as co-

- plaintiff in.respect of certain property belonging to the deceased.
- It was contended on behalf of - the defendant therein that there
- was 4 misjoinder, because the Roceiver could sue only .for what
had been due to the testator’s estate up to-the moment of his
- death and the executrix could sue only for whab was due after
" that. Sargent, C.J., and Bayley, J., held : — Two suits would be
quite unnecessary. . Here apparently the Receiver might have

~“sued alone to recover everything that was due to the estate ; but -

for greater safety, the executrix, Bachubai, is added as a plaint-

iff. ' We do not think there is a misjoinder.” -Inany case, when.

the present suit came on for hearing, Dwarksdas Dharamsey,

who, as assignee of the Bank, had the right to ask the Court.

under section 372 to be placed on the record in place of the
discharged Receiver, had already been on the record ; and the

defendants’ Counsel and defendant No.2 were heard on the

question whether he was rightly there or not. . I held that there
" ‘was no misjoinder and that the suit could be continued. More-
~ over, the qbjection raised by Mr. Kirkpatrick that the suit could

not be continued at the instance of Dwarkadas forms the subject -

of the present issue, and the result of my finding now is that it

can be. That finding substantially satisfies the conditions of -

section 872, - The fact that the name of the Receiver as plaintiff

No. 1 is still there cannot prejudice the defendants.. Though the -

Receiver was discharged by the decree in suit No, 554 of 1903,

he has been continued on the record for greater safety as the

. person who initiated the suit. I find, therefore, the first issue in
the affirmative. :

. On the second issue I have held that there was no misjoinder. -

The next issue is—whether the structure known as the
Elphinstone Theatre is included in the mortgage to the Bank
of Bombay, dated the 12th of January 1899. .

This was also one of the issues in suit No. 554 of 1908%, to

¥ Nore.~The issue reforre'l to by the learned Judge was decided in Suit 554 of

1903, Sooleman Sowji and others v. Rahimiula Somji and others, Two appeals in
" this suib were heasd by ho Appellate Court and ons judgment delivered in both
“appeals, From this judgment’ an appeal bhas beea preferred to the Privy Council
and is now sub judice.—Editor,
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- which the Bank and the present plaintiff Dwarkadas Dharamsey,

claiming as the Bank’s assignee, and the present second defendant, ;
Goolam Hoosein Somjee, were all party- -defendants, In that:
suit I have found on the issue in the affirmative. Though the.

‘Bank and the present plaintiff Dwarkadas, and the present sccond .

defendant. Goolam Hoosein Somji were all arrayed in that suit
as defendants, yet the adjudication of the issue which was raised
on' the rival contentions. of the plaintiffs in that suit and the.
present second defendant, Goolam Hoosein, on ons side, and the
Bank on the other, was necessary as between the defendants in -
that suit for giving the appropriate relief to the plaintifts therein. -
Such. an adJudlcatlon constituted res judicata . between. the
defendants in that suit: Ramehandra Narayan v. Narayan Maha--
dev®, The present second defendant, Goolam Hoosein Somjee, s,
therefore, bound by my finding in the previous suit. .The first
defendant, Pardesi Kisen, is also bound because, though he was
not a’party to that-suit, yet he claims under a title derived from
the szcond defendant, Goolam Hoosein, after suit No. 554 of 1908 -
had been filed. That suit was brought on the 8rd of September
1903 .whereas the sub-lease to the 1st defendant by the second
defendant was executed on the 2nd of December 1908. The sub-
lease is-void on the principle of /is pendens (see section 52 of the.
Transfer of Property Act). I have, however, reconsidered the
finding recorded by me on this issue in that suit and I see no
reason whatever for coming to any other conclusion than thatat~
which I arrived in that case. - The main argument of Mr., Kirk-
patrick, the first defendant’s Counbel in support of his contention

. that the Theatre is not xncluded in the. mortgage is that it is not

specifically mentioned as part of the property mortgaged. The
mortgage (Exhibit A) relates to two properties—(1) the house in
Bhaji ‘Pala Street and (2)  the leasehold property at- Falkland

‘Road, which forms the subject-matter of the present suit. -As
- to the former, the mortgage deed describes it as follows :—

. ¢« All those the several immoveable properties first deseribed in the Ist

" gchedule hereunder together with all buildings, fixtures, trees, rights, easements,
- advantages, and appurtenances whatsoever to the sald premises appertaining or

with the same held or enjoyed or reputed as part thereof or appurtenant thereto,

&) (1886) 11 Bom, 216,
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and all the estate, nght title, property, interest, claim and demand whatscever

" of them the mortgagors in, to, out of, or upon the same premises. o

=

In the 1st Schedule to the deed the same property is described
as “all that piece of Fazandari land together with a messuage,
tenement, or dwelling house thereon sxtuate, ete.”

Mr. Kirkpatrick’s argument is that whereas as to the property

abovementioned, the deed is specific in the mention of buildings
and fixbures standing on the land, it is silent as to them when it
deals with the leaschold property on Falkland Road whlch is
~ thus described :—
" «The immoveable property secondly descrlbed in the said:1st Schedule heleto
and all other (if any) the premises comprised -in and expressed -to be- domised
by the hereinbefore mentionel Indenture of TLease with their. appurtenances
and all the estate of them the mortgagors in the same.

"And in the Schedule it is deseribed as « all that picce or parcel
of ground on which the New Victoria Theatre has been erected
and is now standmnf
. The omission of the words ¢ buﬂdmus and fixtures” from the

'“‘aescrlptlon of this second property and their mclusmn in the

description of the first furnishes no ‘doubt a point worthy of
consideration in support of Mr. Kirkpatrick’s arrrumenb but it
" must be weighed with other considerations,

Section 8 of the Transfer of Property Act foowdes —

¢ Unlessa different intention is expressed or necessarily implied, a transfer

of property passes forthwith to tho transferee all the interest which the trans-

» feror is then capable of passing in the plopewy, and in the lof’al mcldents

thereof,

"+ % Snch incidents include, whera the properfzy is land, the easements annexed

» thereto, the rents and proﬁts thereof accruing after the transfer, and all thmgs
. attached to the ear the’

-

“According to the second clause of ths section, the Theatre

~ which stood on the land in dispute at the date of the mortgage
' and was known as the “ New Victoria- Theatre ” must as a thing

“attached to the carth be treated as having passed to the mort-
_gagee “unless a different intention is expressed or necessanly
“implied,” .

- Sinca the date of the mortgage, the mortgagors have removed
it and erected a new structure in its place, called the Elphinstone
Theatre. According to section 70 of the Transfer of Propelty

Act :—

B 1658—3
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i If, after the date of a mortgage, any accession is made to tho mortoao'od ‘

properf;y, the mortgagee; in the absence of a contract to the contrary; sha.ll for
the purposes of the security, be entitled to such accession.’
_ Illustration (§) to the section is as follows :—

“A mortgages a certain plot of building land to B, and afterwards ereots a
house on the plot. For the purposes of his security B is entitled to the house
as well as the plot.” E

: The theatre, then, now standing on the land and erected after
the execution of the mortgage, would be included in it, unless

.there was a contract to the contrary. The fact that the land

mortgaged is a lease-hold is immaterial, for the Transfer of Pro- -
perty Act inakes no distinction between free-hold and lease-hold
property for the purposes of the rule of law embodied in the
sections above quoted. In this respect the Act reproduces the
English law, which is that all things which are annexed to the

~ property mortgaged are parb of the mortgage security and there- -

fore the deed need’contain no mention of structures or fixtures,
unless a contrary intention can be collected from the deed:
Southport and West Lancashire Banking Company v. Thompson®,-.
The question, therefore, is, whether there is anything in the
deed (Exhibit A) from which a contrary intention can be
collected. It is said, there is such intention apparent upon the’
face of the deed because buildings and fixtures are specifically ~

" mentioned with reference to the property on Bh4ji P4la Street,

whereas the deed is silent as to them with reference to the

" land now in dispute. “But in judging of this contention we

must have .regard to the fact that the property in Bhiji Pila
Street with the buildings, ete., belonged absolutely to the mort-
gagors, whereas the land at Falkland Road was held by them for -

.a definite period under a lease, the object of which, judging from -
- its continued user, was to enable the mortgagors to use the land

for the purposes of a theatie, "And so it has been used ever since

it - was let. The 2nd defendant admits in his deposition

that at first there was a mere shed on the land used as a theatre
called the Old Victoria Theatre. Subsequently that shed was

~ replaced by another structure called the New Victoria Theatre ;

and since then again that structure has been enlarged and is called

(1 (1887) 37 Ch. D, 64 °
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the Elphinstone Theatre: The mortgagoxﬁ" interest in the land
leased to them was 'to use it by. erecting a structure for the

purposes of a theatre. This continued user of the land shows .

that astxucture standing for the time being on the land was never
intended to be permanent, that it could be from time to. time
changed, removed, or enlarged for the better and beneficial enjoy-
ment of the land leased. Tliere was, therefore, no necessity for

speeifically ‘mentioning the structure, which stood on the land as

indicative of the interest of the mortgagors in it., That interest
‘was to use the land leased by erecting a structure or structures on
it and occupying it. Now, the words.in the mortgage-deed used
with reference to this property are <“the-immoveable property
described in the schedule and all other. (if any) premises with
their appurtenances and all the cstate of the mortgagors in the
same.” The word “appurtenances” has, as pointed out in Hil¢
v, Grange® and Thomas v. Owen(? the meaning of “usually
occupied,” and would include a structure erected on a land for the
.purpose of its enjoyment. Then the words “all the estate of the
‘mortgagors in the same,” ¢.2., in the land, are sufficient toinclude the
structure in question as the estate of the mortgagors in the land,
The reason, then, why the words “buildings and fixtures ” were
omitted from this portion’of the deed is apparent. The property
was lease-hold and enjoyed in a particular way. . The structure

standing on it indicated the mode of enjoyment and the estate of .

the mortgagors in the land. In Plimmer v. Mayor, ele, of Wel=
lington® it was held that, where land was occupied by a person
“under a revecable license from the owner to use it for the pur-

poses of 'a wharfinger and where that person was allowed by the’

‘owner to crect a jetty on the land, the license ceased to be

revocable and the person in question acquired “an estate or

interest’” in the land. That was held, following Ramsden v.

Dyson.®_ Now, if a right of that kind isan estate in land,_

“equally so should be the right of a lessee to whom land waslet for
a definite period for the purpose of erecting a structure on it and
‘using that structure for the beneficial enjoyment of the land.
The right tosuch erection is an estate in the land belonging to

<1) Plowd, 170. v . . ® (1884) 0 App. Cas. 690, -
. (2) (1887) 20 Qs B. D 225 atp 232, ‘(® (1865) L, R, 1 H, L, 129, .-

263

1004 -

v,
Kissarw,

MAicLEOD



"9

P

364 .
100k

Cm——
.. Macxeop

R
Kissar.

TUi INDIAN LAW REPORTS, ~ [VOL, XXX,

the lessce. These considerations outweigh whatever force might
attach to Mr. Kirkpatrick’s argument based on the omission of

‘the words * buildings and fixtures”” from the description of the
“property ‘in dispute either in the bndy of the deed o‘x‘ mortgage

itself or the schedule to it.
- I have dealt with this issue at Grea,ber length here than in
my judgment in suit No. 554 of 1903, because the 2nd defendant

in addressing me cn this case plaintively urged that certain

material points had not been brought to my notice at the hearing
of that suit. Evidence has accordingly been given in this easc to
show that before the execution of the mortgage-deed (Exhibit A)
the Bank of Bombay returned to the mortgagors the plan of the

New Victoria Theatre, which at that time stood on ~this land,

whereas the Bank retained with themselves all other papers
relating to the land, The inference I am asked to draw from
that “circumstance .is that the -theatre was not intended to be
included in the mortgage. The inference which, in wy opinion,
should be drawn from the fact that the plan of the theatre which
then stood on the land was returned by the Bank to the:
mortgagors is quite the reverse of that suggested by the 2nd
defendant and by the 1st defendant’s Counsel If ¥ am right in
bolding that no specific mention of the theatre as being included

‘in the mortgage was made in the deed, because the theatre stood

as indieative of the estate of the mortgagors in the land and was
‘included in the words * the estate of the mortgagors in the same”
which are inserted in the description of the property inthe deed,

and that the structure was liable to be removed or enlarged for

the purposes of the beneficial enjoyment of the land, it follows
that there was no necessity for the mortgagee to retain the plan

" of the theatre as it then stood on the land. Of what use was ‘it

to the mortgagee to attach to the deed the plan of a structure
which might at any time, according to exigencies, be removed
and another substituted in its place, for the better and beneficial
ven]oyment of the Jand ? ° ‘ :

L find, therefore, the thlrd issue in the affirmative,:

- I now turn to the fourth issue, which is—whether the Bank

~has assigned. the mortgage to the 2nd plaintiff. Dwarkadas
: Dbaram's'ey, whether the said Dwarkadas is a dond fide assignee
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of the mortgage or only a nominee of Ahmedbhoy Habibhoy, one
of the directors of the Bank, and whether the said Ahmedbhoy is
not a necessary-party to the suit ? '

: The assignment by the Bank to Dwarkadas Dhara.msey is

proved by the deed (Exhibit B), dated the 14th of January 1904.

He has proved that he paid the Bank by a cheque drawn upon the
. National Bank with whom he has an account. His pass book,
- showing his account with the National Bank has been put in
(Exhibit 11} and it corroborates him, We have then at the out-

set this fact primd facie proved that the 2nd plaintiff has paid the
Bank money which came from his pockets. Now, what are the

facts relied upon to show that he is only a nominee of Ahmed~

bhoy ? Stated shortly, they are as follows :—Ahmedbhoy is a -
-director of the Bank of Bombay. He knew all about the inten--

tions of the Bank as regards the assignment of the mortgage.

The 2nd defendant offered to buy the mortgage from the Bank .

but the offer was declined ; one Readymoney thereafter made a
similar offer with the same result, Shortly dfter Readymoney’s
“offer, Dwarkadas Dharamsey. wrote to the Bank a letter (Exhibit
4), dated the 24th of November 1903, offering to-buy the mort-

gage for Rs. 42,000—a sum less than that of the offer-of the 2nd

* defendant or of Readymoney. The Bank accepted Dwarkadas’
offer on the 27th of November 1908 : (Exhibit 10). -

- We start, then, with the fact that the Bank assigned the
mortgage, which was for Rs. 52,000, to the 2nd plaintiff for
Rs, 42,000, after having rejected two higheroffers. There is also
the fact that the offer made by the 2nd plaintiff was just on the
heels of Readymoney’s. The 2nd plaintiff admits that he heard

one day, while he had gone to the Bank as usual on business;.

that the Bank intended to assign the mortgage. He cannot say
from whom he got the information at the Bank but he admits
that he made further enquirfes of his intimate friend Abdula
“Hussein, a son-in-law of Ahmedbhoy Habibhoy, and that gentle-
man informed him that the assignment could be had for Rs. 42,000
and also that Readymoney had made an offer. The 2nd plaintiff
learnt of the conditions and terms of Readymoney s offer from
Abdulla. The 2nd plaintiff did not look into the papers relating

to the mortgaged propertles before takmg the assignment from\
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1904, ‘the Bank, but, to quote his own words, “I took it_in'the dark,
Maczwop  trusting to.the business capacities of the Bank of Bombay.”
Kussay,  Nor did he, after the assignment, look into the mortgage-deed .

-or the plans attached to it. He had one /lundi transaction of
Rs. 25,000 with Ahmedbhoy before the assignment—Ahmedbhoy
had accepted Aundés indotsed by the 2nd plaintiff in favour
and for the accommodation.of Visram Ebrahim & Co. After
the assignment the 2nd plaintiff has had many transactions with
Ahmedbhoy, who has since then indorsed his Zundss. The 2nd
plaintiff admits :—“ At the date of my assignment I wasindebted
to Ahmedbhoy ‘to the extent of Rs, 55,000.”

- These ‘are the facts culled from the 2nd plaintiff’s deposition,

- and upon them I am asked to hold that the 2nd plaintiffis a mere
tool in the hands of his ereditor, Ahmedbhoy Habibhoy, and that
the latter, seeing that as a director of the Bank of Bombay he

,could not take the assignment of the mortgage in his own name, -
put forward the 2nd plaintiff, assisted him with information, and

© took the ‘assignment in his name. I confess there is just an
_apparently suspicious look about some at all events of these facts,
Tt is'not clear why the Bank rcjected the 2nd defendant’s and
Readymoney’s offers. The 2nd plaintif’s asseveration that he
had no conversation-whatever with Ahmedbhoy about this pro-
perty may be true but thereisthe fact that he got his information
‘and -advice from Ahmedbhoy’s son-in-law. That suggests the
question—whence did the son-in-law get his information? Then
there is‘the fact that the 2nd plaintiff was indebted to Ahmed-
bhoy at-the date of the assignment. But, however suspicious all
this may be, I cannot act upon mere suspicion and hold that the
gnd ‘plaintiff is ‘o mere dendmiddr for Ahmedbhoy -in the face

. of the fact.that the Bank dealt with and made the assignment to -
the 2nd plaintiff and that the moneys paid to the Bank as
consideration for the assignment -came from funds held by the
National Bank as belonging to him, It is suggested that these
funds were :in reality those which had come from Ahmedbhoy
.and reliance was placed by defendant’s Counsel, Mr. Kirkpatrick,
-upon -the fact admitted by the 2nd -plaintiff that on or about

-the date of the:assignment his cash book -entries -show -that he |
+had no -balances large-enough-to pay Rs. 42,000 or Rs, 40,000.to
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the Bank. - But the 2nd plamtlﬁ' has proved by his. pas: book = 1904
_ that on- these days he sent lazge sums to the National Bank  Maczsop
which are credited to his account and he has, explamed that sz?m.
these amounts could not Le included in his daily balances
because they were sent to the Bank., “In matters of this
description,” say the Privy Council in Sreemanchunder Dey
vi * Gopaulehunder . Cluc/cerbuttyﬂ’ “it is essential to  take
care that the decision of the Court rests not upon suspicion, but
upon legal grounds, established by legal testimony.” - There ‘it
was argued that the appellant must be held a bendmidds because
he was unable to give a satisfactory account, nay might be
supposed to have given a false account in part, “as to the manner
in which he becsime possessed of the money * paid for the alleged
Eendmi purchase. That argument was disposed of by their
Lordships in these words :—* Their Lordships have been much
struck with the unsatisfactory character of the account given by
the appellant of the manner in which he alleges he obtained the
-money, but we.cannot help feeling, that it is an inquiry upon
which it is not very difficult to suppose. that the person who
becomes the purchaser of an estate may be unwilling to give a
very full statement. But this circumstance, although it might
excite doubt, is not a thing f10m which we can legitimately infer
that the appellant was a bare trustee of the purchase so made \
by him,” And then their Lordships further remark :—If we
were to take away men’s estates upon inferences derived ffom‘
such circumstances as these, it would be impossible that any
property could be safe.”’

My findings, therefore, on issues Nos. 4 (a) and 44 (o) are.
that the 2nd plaintiff, Dwarkadas Dharamsey, is a bond fide
assignee of the mortgage (Exhibit A), who has acquired a right to

~ and interest in the property in dispute, including the Elphinstone -
Theatre, and that Ahmedbhoy Habxbhoy is nob a necessary party”
to the suit.

The next question 1s—whether the plaintiff can eject defendant
No. 1 or his lessor defendant No. 2 from thislease-hold property

~in view of the fact that both at the date of the plaintift’s

-(1) (1866) 11 Moo, L A, 28 at pi 44~ = -
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asswnment and the date of the suit the term of the lease
(Exhibit No. 8) had expired and no fresh lease has yet been taken -
from the lessor ? The. lease (Exhibit No. 8) under which the

- property was acquired by the 2nd defendant is dated the 14th of

October 1892 and was for 15 years commencing from the 15th of
July 1888, . It, therefore, expired on the 15th of July 1903." Bub
there is in it a covenant for renewal for 10 years in favour of
the lessee (the 2nd defendant), his heirs, executors, adminis-
frators and assigns, Such acovenant has been held to run with
the land : Roe d. Bamford v. Hayley® ; Simpson v. Clagton'®. The

" ‘mortgage-deed (Exhibit A) provides that, if the mortgagors commit

default in obtaining the renewal, the mortgagee is entitled to
obtain it. Further, the mortgage-deed entitled the mortgagee
to enter into possession on mnon-payment of the mortwarre
amount upon demand within the period stipulated. That %uch
a demand was made on the 3rd of September 1900 by the Bank is
proved by Exhibit D. It does not lie in the mouth of the mort-
gagors and those claiming under them to say .that they are
entitled to retain possession merely because the old leasc has -
expired and no fresh lease has been obtained. That is a ques-
tion which the lessor may raise, but as between the mortgagors
or their assignees and the mortgagees ortheir assignees offect
must be given to the terms of the mortgage-deed. Though the
term of the old lease has expired, the mortgagors still hold
possession with the right to obtain a fresh lease, Their posses-
sion cannot be said to be wrongful even as against the lessor.
Had they obtained a fresh lease under the covenant in the old
lease, it would have enured for the benefit of the mortzagee.
Their possession, therefore, notwithstanding the absence of a
fresh lease, must be regarded as coming from the same root as
possession under a renewed lease. '

But the 1st defendant claims to be in possession of the'
theatre under a sub-lease dated the 2nd December 1903 from
the 2nd defendant (Exhibit 12), I have already said that it
is void as having been made pendente lite. It is.contended for
the .plaintiff that this sub-lease is a fraudulent and collusive |

) (1810) 12 East. 464, - (2 (1838) 4 Bing. N, C. 758,
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tra,nsa,ctlon, got up for the purpose of defeating the- mmtmwee 3
rights -under the ‘mortgage. - It is no doubt the case that
this sub-lease is for three years, the longest period for which-

the 2nd defendant has sub-let to anyone, the previous- sub-

leases having been, as admitted by that defendant, for much
shorter periods. After “the sub-lease the Ist defendant
has given to the 2nd defendant a power of attorney and the
2nd -defendant has collected the rents and paid . the taxes.
These are no doubt circumstances suggestive of suspicion,
ospecially when they are coupled with the fact that the sub-
lease came into existence just about the time the Bank declined
to accept the 2nd defendant’s offer to buy the “mortgage:
But I do not think the evidence is cogent and clear enough to
* justify the inference of fraud and collusion, though there is this
to be said that the 1st defendant has not gone into-the witness-

box to deny that the sub lease represents a sham and colourable”

transaction, It is not, however, necessary to discuss this

. question further. Lven assuming the sub-lease to be a dond.

- fide transactlon the law plainly is, as was held in Keeeh v. Hall,®
- that “the possession held by the mortgagor or those claiming
~under him until the mortgagee thinks fit to enter is, in the
strictest - senss, -precarious and held at the mere will of the
mortgagee.” “If a mortgagor left in possession grants a lease
without the concurrence of the mortgagees (and for this purpose
it makes no difference whether it is an equitable- lease by an
agreement under which possession is taken, or a legal lease by
actual demise) the lessee has a precarious- title, inasmuch as,
although the lease is good as between himself and the mortgagor.
who granted it, the paramount title of the mortgagees may be
. asserted against both of them” (per Earl-of Selborne, L. C, in
- Corbelt v. Plowd#n®); -The 1st defendant’s sub-lease is, there-
fore, not ‘binding on the plaintiff.. But it is urged that the Bank
of Bombay, under whom the plaintift clalms, having allowed the

2nd defendant; to sub-let the theatre on many occasions, and such -

sub-letting having been in the usual course of user of the property,
‘the 2nd defendant must be presumed to have acted eithier as the

® @7$) 1Doug. 2. . @ (1884) 25 Ch, D. 678 st p. GBL.
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Bank’s agent or with the Bank’s consent and that the 1st defend--
ant acquired his right ‘as a &ond- fide sub-lessee. There is no
evidence to show that the 2nd ‘defendant acted as the Bank’s

agent or that the Bank even assented to the sub-letting by him

in such a way as to estop the Bank from asserting its rights

under the mortgage against the sub-lessees. I cannot presume
such agency or. such assent from the mere fact that the 2nd
defendant was allowed to remain in possesswn and to sub-let,
He was so allowed subject to the condition in the mortgage-deed
that, if there should be demand for payment and the mortgagors
should fail to pay, the Bank or its assignees should have the |
right to enter into possession. The mortgage-deed was register-
éd and the 1st defendant must be treated as having had notice of
its terms, As pointed out by Romer, L. J. ., in Reynolds v. Ashby
& Son, Limited,™ ¢ it would be very dangerous if anything like
a general authority to the mortgagor to deal .with or affect the
mortgaged property could be implied from the mere fact that the
mortgagee has not taken possession of it.” [Hls Lordshlp then-
recorded findings on the remaining lsmes] : "
Attorneys for the plaintiff: -—Messw. Crawford, wan & Oo.
. Attorneys for the defendants:—Messrs. Qaplain & 7/ aidya
and Messrs. Tﬁakurdas § Co,

o AH S A
(U [19C8; 1 K. B. 87 at p. 102,

ORIGINAL CIVIL,

.Bgafore Mr. Justice T;ya?yz

. HAJI SABOO SIDIOK, ORIGINAL Praismirr, v ALLY MAHOMED
JAN MAHOMED .A.ND OTHERS, ORIGINAL DEFENDANTS*

" Eutehi Memons—Succession—Hindu Law—Sons admmzstermg the property

‘of their deceased father. .

Among the Kutehi Memons, who ara governed by Hmdu La.w, the sons as
heirs are entitled to the estate of their deceased father, subject to the payment
of his debts, They are, therefore, entitled to take possession of their father’s
property, to administer it, and to pay debts without being hable to account to

" the Court otherwise than as heirs,

Veerasokkaraju v. Popiak() followed.

#0, C.J. Suit No. 515 of 1903,
() (1902) 26 Mad, 792,
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