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jurisdiction of this Court. Therefore the Judge in Chambers
- was justified in giving leave to file this suit in this Court.

Then thenext point to consider is, whether it was a condition
plecedent that the Panch at Fhulgaon should settle the question
of rates before payment can be demanded by the plaintiff. - No
evidence has been produced except that of the defendant himself,
Against that I have the evidence of Pardhan Ramdhan and
Devikissen Jethmal and of the plaintif®s mooném Keshrichand,
They all deny such a custom. It is curious that this alleged
custom did not prevent the 'defendant himself from suing his

~ own constituents at Phulgaon in spite of the rate not having
bzen fixed by the Panch.’ I hold that the alleged custom is not
proved. i

The result is that there must be a decree for the plaintiff,

T pass a decree for Rs, 8,860-4-6 with interest at 6 per cent.
per annum from the 21st July, 1904, the date on which the plaint
was admitted till this day. Further interest at 6 per cents per-
annum till payment, with costs. . '

Suit decree(l
Attorneys for the plaintiff : Messrs. Mulla and M ulla, .
Attomeys for the defendants: Messrs. Tyalyji and Company.
G. B R,

ORIGINAL CIVIL.
Before Sir Lawrence Jenkins, K.C.LE., Chicf Justice, and
Mr. Justwe Battys .

True AHMEDABAD ADVANCE SPINNING aND WEAVING COMPANY
(oRIGINAL PrLAINTIFFs), APPELLANTS, ». LAKSHMISHANKER-DEO-
SHANKER AND ANOTHER (ORIGINAL DEFENDANTS), REsPONDENTS.*

Pracnce—-Ex parte order—-False representatwn—Smt Jor relief inconsistent

with order—Set off claimed in Tritten Statement—Omission to frame

" issue—Civil Procedure Code (Aet XIV of 1882), sections 111, 146, 561,

. 566—Company—Liquidation—Indian Compames Act (VI of 1882), sections
. 149, 21d—Meaning of *legally recoverable.” L .

The Ahmedabad Advance Spinning and Weaving Oompany, Limited (the
plaintiff Compuny), a8 recrxstexed asa lelted Comp:m), on April 19, 1895,

* Snit No, 607 of 1900_; Appeal No. 1293,
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By the Articles of Association, T. Ralph Douse and the firm of Lakshmishanker
Deoshanker & Co. (the members of which were Lakshmishanker and Miranda, °
the defondants in this suit) were appointed Secretaries, Treasurers amd Agents -
of the Company. v

On the 12th May, 1898, a morl;o‘age was executod by the plaintiff Company,
in favour of the defendant Miranda, to secure Rs, 1,50,000, alleged to have been
borrowed from him from tlme to time, to meet the wants of the Company, and

. debentures for Bs. 1,50,000 were issued,

The Rs. 1,50,000, alleged to have been borrowed from Miranda, was made up .
of 8 items, the first 3 of which agglegated Rs, 48,458-14-0, and the remaining
B, Rs. 1,01,541-2-0.

On the 13th August, 1898, the accounts of the plaintiff Qompany, which had
been kept by the defendant Lakshmishanker, showed a balance to the Company (]
credit of Rs. 1,26,6569.2-2. -

On that date, T.” Ralph Douse became the sole Secretary, Txeasurer and

* Agent of the plaintiff Company, and thenceforth the balance of Rs, 1 26,659v2-"

was no} shown in the Company’s books,
On the 31st August, 1898, a mortgage was cxecuted by the plaintiff Company

_in favour of M. Tata to secure Rs. 3,560,000, and mcmorandum on the docu-

ment stated, that after paying off certain prior mortgagees amountmo to -
Rs. 1,03,223-5-4 and’ the debenture trustoes (Rs. 1 50,000) the bn]ance of -
Rs. 96,776-10-8 was paid to the Company.

On the 13th October, 1899, the plaintiff Company was wound up, under an '
order of the Court.

- On the 21st November, 1899, the Court passed an oxder ex parte against’
Douse, directing him, Wlhhm 4 days, to pay to the Official Receiver,
Rs. 1,26,6569-2-2, being the balance to the credit of the Company, appearing to
De in eash in his hands, and to which the Company was primd facie entitled.
The hypothesis on which this order proceeded being that this amount was an

. oxisting asset improperly taken by Dousc from the plaintiff Company's coffer.

On a summons being taken out by Douse for revocation  the order, it was
confirmed with costs. )
On the 28th August, 1900, the plaintiff Company, with tl leave of the Court,
filed o suit against the defendants, for the recovery of R 1,01,641-2-0. The -
suit,in contradistion of the grounds on which the order in sinding up proceed-

". ings was made, was based on the allegation, that the & items aggregating

Bs. 1,01,541-2-0, or parts thereof, were fraudulently. and fictitiously credited

to the defendant erzmda and that the same were not paid to the plamnff

Company. - ;
The defendants contended, that tho suit was arred by the proceedings and

* order against Douse, and the defendant Lakshmi shanker in his written statement

asserted a colaim to set off Rs, 57,930. No issue, however, on the claim of

TLakshmishanker was raised ; no pronouncement on it was made by the Ist.

Uourt ; it was nob made the subject of any eross-objection; and it was not
urged before the Appeal Court in argument, -
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In the lower Court, the plaintiff’s suit was dismissetl with costs. - On appeal, o

- Held, that the deerce of the lower Court with reference to the defendant
- Miranda must be confirmed with costs. The plaintiff Company was, howaver,
entitled to be paid the sum of Rs. 41,291-2-0 by the defendant Lakshmishanker.

The proceedings of the Official Liquidator were based on a representation by

Lakshmishanker that certain sums had been advanced to the Company, partly
by Miranda and patly by Lakshmishanker. The sums amounting to
Rs. 41,891-2-0, alleged to have been advanced by Lakshmishanker, were not
paid to the Company and Lakshmishanker could not be heard to say that the

" plaintiff Company was barred from bringing the present sult -

Mozon v, Payne) followed.

Per JEnxINS, C. J.:~In the conditions which prevail here, the practice'of
passing ex parte orders, involving the person affected in serious liability, is
much to be deprecated.

Held, also, that it was essential to the no'ht decision of the suit,” that appro-
priate issues should be framed and tried witha view to detormining the validity

. of Lakshmishanker's claim to set off the Rs. 57,920.

3

On issues having been framed and sent down foz trial, the lower Court found
that Lakshmishanker had lent the moneys referred to in his written statement

and held that he +was ontitled to set off the same as against the saim of
-Rs. 41,891-2-0 for which the Appellats Court had held him liable. The plaintiff
appealed, .

Held, that section 111 of tho Civil Procedure Code applied and that tho
amount due to Lakshmishanker mugt be set oft against the plaintifl Com-
_pany’s demand.

LTnee Hall Roliing Mills OGmp(mg/ . .D(mglay Forge Oo;mvmz‘yﬂ) and Fp |

parte Pelly® distinguished.
Per JENKINS, C. J.:—In my opinion the words “legallv recovcmb‘o
saction 111 of the Civil Procedure Code, 1882, have no referonce to the abﬂlf,y

of the debtor to pay the demand in foll; and a sum is legally recoverablo .

though in the result the creditor must be satisfied with a dividend.

APPEAL from Tyaby
On the 19th Apnl 1895 the Ahmedabad Ad vance Spmnmrr

- and Weaving Compapy, Limited (the plaintiff Company), was
registered as a Limited Cowpany under the Indian Companies
© Act, 1882,

By the memorandum of ASSOClatIOU, it was am‘ead thub'
T. Ralph Douse and the firm of Lakshmishanker Dcoshanker

& Co. (the members of ‘which were Lakshmishanker and '

Miranda, the defendants in this suit) should be tshe Secretanes, _

() (1873) L. R., 8 Ch. 831 at p. 887. (2) (1882) 8 Q. B. D.179,
(3) (1882) 21 Ch, D. 492,

" g 13722
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Tteasurers and A«ents of the Company, and-by clause 56 of the
Aiticles of Association they were so appointed: -

By an agreement, dated the 19th April, 1895, between T, Ralph
Douse and the Company, Douse agreed to supply the plaintiff

Company with weaving machinery and extras for the sum of

£38,000, payable one-half in cash and one-half in fully paid up
shares of the plaintiff Company of Rs. 8,00,000,
- The shares were allotted and the cash payments were made,
though not at the dates stipulated.

-On the 1st July, 1897, a mortgage was executed by the plaintiff

- Company in favour of Govindji Thackersey Mulji and Virchand
Dipcband to secure an advance of Rs. 50,000.

On the 12th May, 1898, a mortgage was executed by the
plaintiff Company in favour of the defendant Miranda, to secure
Rs. 1,50,000, alleged to have been borrowed from him from time
to time, to meet the wants of the plaintiff Company, and deben-
tures for Rs. 1,50,000 v were issued.

The Rs. 1,50,000 alleged to have keen borrowed from Miranda
was made up of 8 items, the first three of which aggregated
Rs. 48,458-14.0, and the remaining 5, Rs. 1,01,541-2-0,

On the 20th June, 1898, a mortgage was executed by the

plaintiff Company in favour of Shankerlal Jethabhai, to secure an
advance of Rs. 50,000,
" On the 18th August, 1898, the accounts of the plaintiff Com-

pany, which had been kept and signed from time to time by the

defendant . Lakshmishanker, showed a balance to the Company’s

. credit of Rs. 1,26,659-2-2,

On’ the 13th August, 1808, T. Ralph Douse became the sole
Secretary, I‘xeasuler and Agent of the plaintiff Company, and
from that date the balance of Rs. 1,26,659-2-2 was not shoWn in

~ the Company’s books.

.

On the 31st August, 1898, a mortcratre was executed by the ’

plaintiff Company in favour of Mr. Tata, to secure an advance of

Rs. 8,50,000, A memorandum on the document stated that the

Rs. 3,50,000 were paid as follows :—

Bs. a p.

To Govindji Thackersey MulJl and Virchand Dxpchfmd ‘ . P

- Debenture Trustees o e .. B3223 5 4

S C. Miranda, Debenture Trusteo - o « 1,50,000 0 0
Shankerlal wo e “we 50,000 0 O

The Company ... e we 98,776 10 8
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- On the 18th October, 1899, the plain'tiﬁ' Company was wound
up under.an order of the Court and Mr. C. A. Turner was

appointed Official Liquidator.
"~ On the 21st November, 1899, Mr. Justice Russell pabsed an

order ex parte against Douse, directing him within 4 days to pay -

to the Official Receiver “ the sum of Rs. 1,26 ,659-2-2, being the
balance .to the credit of the above Company appearing tb be in
“cash in the hands of the said T. Ralph Douse and to which the
said Company is primd facie entitled.” .

On a summons being taken out by Douse for the revocatmn of .

the order, it was confirmed with costs.

.On the 2nd May, 1900, Mr. N. C. Macleod was appomted Oﬂiclal
Liquidator in Mr. Turner’s place.

- On the 28th August, 1900, the plamfuff Company, with the
leave of the Court, filed a suit against the defendants, for the
recovery of Rs. 1,01,641-2-0. The suit, in contradiction of the
. grounds on which the order in winding up proceedings was made,

was based on the allegation, that the 5 items aggregating
Rs.1,01,541-2-0, or parts thereof, were fraudulently and fictitiously
credited to the defendant Miranda; and that the same werc
not paid to the plaintiff Company.
" The defendants contended, that the suit was barred by the
proceedings and order against Douse, and the defendant Lakshmi-
shanker, in his written statément, asserted a clalm to set off
Rs. 57,930. '

By an oral judgment, passed on the 8th August 1903, Tyab_]l, J

dismissed the plaintiff’s suit with costs. The learned Judge:

held, that the plamtlﬁ"’s case was devoid of foundation ; that the
suit was a malicious and vexatious suit ; that out of the enormous
quantity of documents put in in évidence on the part of the
plaintiffs, not one of them had any bearmg upon the case
brought by the plaintiffs ; that there was not the shadow of a
shred of evidence of any fraud such as was alleged in the plaint ;
that everyone«wf the documents put in in evidence by the plaint-
iffs showed conclusively, that the transactions, so far from
being fraudulent, were transactions which were perfectly genuine
and bond - fide ; that the evidence given by the _defendants was
truthful and that he ‘had no hesitation in holding that the
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moneys were pmd by the dexendants as alleded by them, und
finally, that the defendants had proved to hw entire satisfaction,
that they had paid various sums of money, which the plamtlffs
charged as fictitious.

No issue was raised in the lower Courf, with reference to the

‘¢’aim of Lakshmishanker to set off Rs. 57,9303 no pronounce-

ment upon it was made in the judgment ; it was not made the

- subject of any cross-objection, and it was not urged before the

Appeal Court in argument, -
Seott (Advocate General) and Padshak for the appellants

(plaintiffs),

L. M. Wadia and Kanga for respondent 1 (defendant 1),
Davar and Jardine for respondent 2 (defendant 2),
The judgment of the Court was-delivered by
Jexkins, C. J.:—The Ahmedabad Advance Spinning and

. Weaving Company, Limited (to whom I will hereafter refer as
.the plamtlﬂ“ Company), was registered on the 1°th Apr11 1895,

as a Limited Company under the Indian Companies Act, 1882;
having been promoted by T. Ralph Douse and the defendants. .
Its capital was Rs. 7,00,000 divided into 700 shares of Rs, 1, 000
cach: and by the memorandum of Association it was provided
that T. Ralph Douse and the firm of Lakshmishanker Deoshanker
& Co., the members of which were the defendants in this
suit, were to be the Secretaries, Treasurers and Agents .of the -

* plaintiff Company, and by the 56th of the Articles of Assocw,tlon
the defendants and Douse were so appointed,

" On the 19th April, 1835, an agreément in writing was made"'-
between Douse, of the one part, and the plaintiff Company, of the . '
other part, whereby Douse agreed with the plaintiff Company
that in consideration of the sum of £33,000 sterling, he would
supply the plaintiff Company with spinning and weaving
machinery, together with engine, boiler, girders and extras as
therein specified, and he agreed to accept payment of the pur-
chase price as to one-half in cash, and as to the other half'in .
fully paid up shares of the plaintiff Company of Rs. 8,00,000,

The cash - portion of the consideration was payable as

v follows :=—

1/3 by three payments of £1,000 at the current rate of
exchange on the day when the contract is swned £5 000 at-the
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current rate of,excha,nrre of the day on the 15th June, 1895,
and £5,000 at the current rate. of exchanne of the day on the
1st September, 1895,

The balance of the cash was to be paid by the phmtlﬁ' Com-

pany upon arrival of each further shipment of machinery in:
- Bombay harbour, “each separate payment to be pro rafa to the

contract price, together with fypight, insurance and actual cost
_ of shipping charges.”

The 300 shares were allotted to Douse in accordance Wlth‘

the contract and the amount of the 8 instalments has also been
paid though not at the dates stipulated. Payments have also
been made in respect of the balance which was payable pro rafa.
-In addition.to the 300 shares allotted to Douse, he subseribed
" and paid for 41 shares,

‘The 1st and 2nd defendants subseribed and paid for 67 and
51 shares respectively and 117 shares were allotted to other
_persons, ’

- On the 1st July, 1897, the plaintiff Company executed in

favour of Govindji Thackersey Mulji and Virchand Dipchand .

a mortgage on its property to secure an advance of Rs. 50,000,

- On the 12th May, 1898, the plaintiff Company executed in
iavour of the defendant Miranda a mortgage of their property to
secure Rs. 1,560,000, alleged to have been borrowed from Miranda
from time to time, to meet the wants of the plaintiff Company,
and debentures to that amount were issued on the 20th June,
1898, a mortgage was executed in favour of Sh'mkerlal Jethabhai
to secure Rs. 50,000,

On the 31st August, 1898, the plaintiff Company executed

in favour of Mr, Tata a mortgage on their property to secure -

Rs. 8,50,000, and in a memorandum on the document it is stated

that the Rs. 3,50,000 were paid as follows :— «
Rs. @ P

To Govindji Thackersey Mulji and Vlrchand Dxpch'md . :
Debenture Trustess . o 53,223 5 4
Debenture Trustees L e ' 1,50 000 0 O
Shankarlal = ves o . 50,000 0 0
The Company o ' . 96,776 10 8

On the 13th October, 1899, the p]amt:ﬁ' Company was wound
up under an order of the Court, and Mr, C., A, Turncr was
appointed Official Liquidator, N

1
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On the 2nd May, 1900 Mr. N, C Macleod -was appomted
Official Liquidator in Mr. Turner’s place.

At page 9 of the plaintiff Company’s ledger is. the defendant
Miranda’s current account, and therein are given the items
which are said to have made up the sum for which Rs. 1,50,000\
were paid to him out of the Tata mortgage moneys. '

Those items are 8 in numbar. The first three aggregate

" Rs. 48,458-14-0, and the remaining Rs, 1,01,541-2-0,

The plaintiff Company’s books show that on the 18th August,.

. 1898, there was a cash balance to the plaintiff Company’s credit

of Rs. 1,26,659-2-2. On that date Douse became the sole

Secretary, Treasurer and Agent of the plaintiff Company, and

thenceforth that balance is not shown in-the Company’s books.
In the course of the winding up proceedings Douse was ordered

" to pay the Official Liquidator the sum of Rs, 1,26,659-2-2 and the

hypothesis on which that order proceeded was that this amount
was an existing asseb 1mprope11y taken by Douse from the
plaintiff company ’s coffer.

On the 28th of August 1900 this suit was commenced with the:
leave of the Court, and the plaintifi company prays that the
defendants may be decresd to pay to the plaintiff company the
sum of Rs. 1,01,541-2-0 or such other sum as may be found to
have been 1mproperly received by them. ‘

This suit in contradiction of the grounds on which the order in
winding up proceedings was made is based on the allegation that

the sums amounting to Rs 1 ,01,541-2-0, to which I have already
“referred, or parts thereof, were fictitiously credited to Miranda,

and that the same were not paid to the plaintiff company.
" The plaintiff company’s case as stated in the plaint is shortly
this :— : ‘
That Douse was to the knowledge of the defendants congider-
ably overpaid for the machinery which he actually supplied to

“the plaintiff company under the agreement :

That-in the month of July 1897 Douse agreed with the defend-
ant Miranda to purchase his interest in the firm of agents and
also his shares in the plaintiff company :

That on the 26th of January 1898 Douse agreed to purchase
from the defendant Lakshmishanker his interest in the firm of

i
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arrents and also 184 shares in the plamhff company held by the_ - 1904

1st defendant.. . THE

~ That Douse having no money to carry out the agreement of AJNEDADAD
,the 26th January 1898, he and the two defendants devised the — Seinsive

fraudulent scheme by which the defendants and their friends Wnﬁfxe

should be paid.the par value of the shares held by them out of COM;ANY
“moneys of the plaintiff company and Douse obtain sole.control of ﬁfﬁl?féf

the-plaintiff company. ’ '

- The scheme is descrlbed in the 13th parawraph of the plamt in

the following terms :—

The said scheme was as follows ;—The said T. Ralph Douse wasto be made
“to appear as a large creditor of the said Company for moneys due to him for
- the said machinery and the 2nd defendant was to be credited with large. sums

in the boo%s of the said company as for cash loans made by him to and for the
said company which were to be shown as part of the cash balance in hand
from day to day, and when the moneys so credited were equivalent to.the par
~ value of the shares held by the Ist and 2nd defendants and their friends,
debentures for the said amount were to be issued to the said 2nd defendant in
_payment thercof and the said delontures wereto be paid off by mortgaging the
property of the said company, and the said T. Ralph Douse was to be debited
‘with the aggregate amount of the said loans alleged to have becn made by the
said 2nd defendant as soon as all the shares of the Ist and 2nd defendants and
their friends wer transferred to the said T. Ralph Douse or his nominees.

[His Lordship, after discussing at length the evidence, as to

the alleged fictitious advances, proceeded as follows :—] * .
The result of my several findings is that I hold that () the
sum of Rs. 16,000, part of Rs. 23,000, (4) Rs, 1,650, (¢) Rs..17,000,
nd (d) Rs. 25,000, part of Rs. 40,900, have not been successfully

“ugned by the plaintiff company, or, in other words, that so far

,aé the entries in Exhibit A 121 represent sums alleged to have
,/(bcen advanced by Miranda (and I here. include Pclelras
Rs. 10,000), they are not-fictitious, but in .so far as they repre-
‘sent sums alleged to have been found by Lakshmishanker. they
are, and that those sums, amounting in all to Rs. 41,891-2-0, were

* not paid to the plaintiff company.
There is I think good ground for the distinetion I have drawn
. between the evidence adduced in favoyr of Miranda’s advances,
on the one hand,and Lakshmishanker’s on the other. In Miranda’s
~favour there ave one or two facts that stand out prominently
and which lend support to the conclusions .at which I have
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.

-1k arrived, In the first place, Miranda was a man of means, and it
Tue - is beyond question that by the 1st of April he had honestly
ANMEDADAD  become a creditor of the plaintift company to the amount of

SI‘D;'-I\;;NG, Rs. 48,458-14-0, Tt certamly is not shown that atthat time he?v‘
Weavivg - Was a parby to the scheme alleged in the plaint; it is I think-
CO’-‘:"“'Y» conclusively proved, that of his impngned advances there was
Lagsmi-  paid to the plaintiff company (4) Rs. 10,000. of the Rs, 23,000, (4) -
- P Rs, 10,000 of the Rs. 17,000 and (¢) Rs. 25,000 of the Rs.40,000,
aggregating together Rs, 45,000. :
I feel no doubt too, on the evidence, that the sum of Rs. 1,650 -
was actually paid to the plaintiff company.
This then leaves a-balance of Rs. 13,000" out of the alleged
total of Miranda’s advances,
This sum of Rs. 13,000 is made up of the Rs. 6,000, part of the
Rs..28,000, and Rs. 7,000, part of the Rs, 17,000, and though
with regard to them the evidence is not so strong, still, as I have
already shown, it is (m my opinion) sufficient for the purposes
of this case. )
Miranda’s evidence as to the application of the Rs. 1,50,000 .
‘received from Tata is that he paid thereout to Lakshmishanker-
Rs. 85,525 with" interest,” and this sum is said to represent
Rs. 42,000 advanced by Lakshmishaoker in April 1898 and"
Rs. 43,525-13-4 advanced by him in May.
The Rs. 42,000 is identified with Rs, 41,801-2-0, which I have
held was not advanced. The difference being referable to the
Rs. 108-14-0 which Miranda is said to have taken away when the
sum of Rs. 19,891-2-0 was credited.,
So much of the money borrowed by the plaintiff company from
Mz, Tata as was applied in payment of these sums, has primd facie
gone to discharge a false claim, and thereby Lakshmishanker has
_been wrongfully enriched at the expense of the plaintiff company"
on whom a fraud has been committed. ’
I first propose.to consider how far Miranda is thereby affected.
". No doubt the whole of the Rs. 1,50,000 was paid to him as ~
- alleged in the plaint. Also it is involved in the findings at which
I have arrived, that the sum of Rs. 1,50,000 was not due to him
.by the plaintiff company. Only so much was due as he himself'
. found. But can he justify his receipt-of that which was not -
advanced ? The chief difficulty in this part of the case arises-

-
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-from what T believe has been a failure on the part of Miranda
'to tell the Court the exact truth, - :

1 have already stated, and neéd not now repeat my reasons for.
not believing so much of the story as implies that the amounts
said to have been found by Lakshmishanker actually passed

through Miranda’s hands. . At the same time the receipts handed

to Miranda in the name and on behalf of the plaintiff company

were a distinct representation to him that those amounts had -

been received and were treated as advances by him.

Did he then believe those répresentations? I see no reason :
for holding that he did not; though he had been an official of -

the plaintiff company, I doubt whether he ever knew much
about its inner working ; on the 4th of April he had actually sent
in his resignation which was subsequently accepted, and I donot

believe at the time the advances are said to have been made, he .
knew that the amounts were not paid to the plaintiff company. -

I am therefore of opinion that he was entitled to believe, and
actually did believe, what the receipts represented, and that in
the circumstances he received from out of Mr. Tata’s advance the

Rs. 1,50,000 odd in good faith and believing that the same was

properly payable by the plaintift company and distributable
between him and Lakshmishanker. It is true that this is not in

- accordance with the letter of Miranda’s evidence, but then I have

disbelieved the suggestion that actual cash passed to and fro
between him and Lakshmishanker. At the same time we have
the fact that documents were furnished to Miranda, showing that
the plaintiff company had received the amounts advanced, and

the reasonable inference for him to draw would be that advances

to the amount specified had been made by Lakshmishanker, for it

_never was pretended that Miranda had found the money for the -

whole of Rs.1,50,000.
“Under all the circumstances I do not think it would be nghb

~ or a safe conclusion to pin Miranda literally to the version he -
_ has givenin the witness-box, and I hold therefore that as against

Miranda. no conscious participation in the scheme and fraud
alleged is established and that no decree in respect oE the ficti-
* tious credits can be passed agamst hlm.
B 13723 ’
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But—bhese conmderatmns do nob apply to- Lakshmmhanker, he

Wwas a direct party to the fraud and was the person who bene-r
fitted by it. :

~There can be no doubt, that in this view of the facts, Lakshmi-
shanker would ordinarily be- liable to repay to the plaintiff com-
pany this sum of Rs. 41,891-2-0; it only -remains to be seen
whether-the clrcumstances of thls case aﬁord a.ny defence to thls

- Hability.”

Though orxgmally raised in'the pleadmge the plea of hmxﬁatmn |

has been abandoned and has nob been made the subJect of argu-

ment before-us. s

-In-fact the only legal pomts urged have been (l) that the
¢ause of action did not bring the case within the Jurlsdlctlon of
the Court and (2) that thls emb is barred by the proceedxngs and

" The' pomt of jurisdiction was urged but faintly, and Mr. Da.var

. ihd not address us on it, and with good reason, for it is clear that

the payment: of the Rs.1,50,000, which'is a part of the cause of
aefxon, wais made in Bombay I therefore hold that thls p!ea

faﬂs N
" Then are the proceedmgs und order agmnst Douse a bar to the

suit ? -
To answer this questxon it Wlll be as well fo set out preclsely
ihat happened in those proceedings, -

" In the Wmdmg up of the plaintiff company Mr. Justme Russell
passed an order against Douse directing him within four days to
pay the Official Receiver ¢ the sum of Rs, 1,26,659-2-2 -being the
bala,nce {0 the credit of the above company appearing to be in
cash in the hands of the said T. Ralph Douse and to Whlch the
said company is primd, facie entitled.”

This order was made ez parte and apparently under section 149 ,
of the Indian Oompames Act. - - - -

“On a summons taken out by Douse for- revocatwn of the order '
16 was corifirmed with costs.- .

The order agamsb Douse proceeded on, or ab any mte mvolved

amounts, which I have held were \ﬁctltlously entered efgd_that
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. thoory is inconsistent Wlth the allegatmn ‘on Whlch thlS sult is 1904,
based. - C : - Y Tne

CATIMEDABAD
Ordmanly he who soeks assmtance from the Court cannot for " ADYANGE

the purposc of securing to himself a further measure “of relief S—“g‘gm
~ assert that, on the negation of which, relief has ah'eady been WeAvING
- LoMPARY
awarded to him in relation to the same transaction. - ‘ P
But I do not think this rule applies here where the: earher\ Lagsmut,
relief the plaintiff has obtained against Douse is an order under -
section 149 of the Indian Companies Act on the basis of false
- representation, for which Lakshmishankar was responsible, - The
‘accounts of the plaintiff company were kept and signed from
time to time by Lakshmishankar, and they represented the amount
to which the order related as actually received : on the faith of
that representation the liquidator took proceedings against Douse :
further investigations have shown (in my opinion) that :this
representation was to the extent I have indicated false, and it
* follows, I think, that Lakshmishanker; who was. in this manner
responsible for the official Liquidator’s proceedings, cannot-be
heard to say that the plaintiff company is now estopped. - There
-~ was no election with knowledge of the facts; the liquidator acted -
in ignorance of the facts and that ignorance was the reasonab]e
‘and natural consequence of Lakshmishanker’s fraud. :
~ But while I am dealing with this matter I cannot refram
from commenting on the ez pam’e order passed in the 1st instance
against Douse. I have had occasion from time to time to
express. my opinion - ‘that in ‘the conditions which preva.ll hore
the practice of passing - ez pan‘e orders mvolvmg the person
affected in. serious liability is much to be deprec;ated ‘and this -
case 1llustrates the danger that lies in the tendency towards such
orders that .undoubtedly - exists; for it is. conceded, and is
obvious, that the order was passed on contentions which have
"been repudiated in this suit. I feel the more constraied to
refef to this matter as the learned Judge has laid it down as
o rule of procedure.that in the cases he: 1ndlcates ex parte orders .
should ordinarily be passed where proceedings are taken under
section 149 of the Indian Companies Act. I- cannob_ agree with
that view and I earnestly hope that ex parfe orders will not
under thab section or otherwise be treated as a watter of course.

-
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They shou]d in my oplmon be granted w1th the greatest
caution, and where rapid action i is desired it is always possible -
under the rules of this Court to serve with leave short notice of-
. any application to the Court.

There is one other point that I desire to consider, and that
is whether there is such -a variance between the pleadings and
my findings that we ought to withhold relief.

The plaintiff company has in my opinion failed to establish
the scheme as alleged in para. 13 of the plaint, but. has proved -
that a part of the Rs. 1,01,541-2-0 was fictitiously credited to
Miranda, (see para. 24 of plaint) and that the 1st defendant

* fraudulently obtained payment from the plaintiff company of
the amounts fictitiously credited without any econsideration
(para. 26). .There is much therefore in the plaiut that has not .
been proved but enough fraud has been established in Lakshmis
shankar to entitle the plaintiff company to a decree against him
had it stood alone, and so the case appears to me to fall within
the principle enuncmted in M 0ot V. l’ayﬂe“) where it is
sald t— = . o :

“ Xt is true that when a case is based on fra.ud the fraud must be proved and no
relief could be given in this suit on any different ground. But the obtaining of
property, or of any benefit, through the undue and unconscientious abuse of
influence by a person in whom trust and confidence are placed, has always been
treated as a fraud of the gravest character ; and if such frauds are alleged ‘and
proved, the allegation that they were parts of a scheme very early conceived and
deliberately carried out is, whether it be made out or not, of no material
consequence in such a suit. It is_at most a rhetorical exaggeration, which a
person who commits the frands has no right to complain of. If a man robs
his fellow traveller, and is indicted for so doing, the allegation that he became
the companion of his vietim with a pre-conceived design to rob him is wholly
immaterial. . - o -

Much the same Iine "of defence was taken in the case of Huguenin v.
Baseley,@ and it may be worth while to quote what Lord Eldon' said in that
case; ‘Iagree, further, that the relief must proceed upon what is alleged and

~proved by the persons complaining, that their complaints must be treated.as -
" effectual or ineffectual according to what they have, not what they could have,
represented. . « .- I have, therefore, looked throngh this bill with reference to
the frame of it, and I have no doubt this case might have been more- clearly
reached if the situation of the parties had enabled them to go through all the
dxﬁiculhes as to amendment ; also that many circumstances might have been

(1 (1373) L. R, § Ch, 881, at b 887, @ (1807) 14 Ves 273; 290,
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brouaht forward on behalf of the defendauts, whwh Tam bound not: to look at,
But, taking the case,as it stands, though there is.in this bill much foul

élé7_
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allegatxon, which, if not true, ought not to be there, and a great deal of Whlch AHMEDABAD -

is denied and clearly disproved, there is enough upon the bill and in evidence to -

show that this deed eannot stand, if the whole transactwn taken toorether
cannot stand.” -

The’ plamtlﬁs have, in our judgment, substantlally ‘proved the material allega-
tions.of fraud in respect of the several .transactions by which the defendant
Payne has appropriated their property, and they are outltled substantxally to the
relief they have prayed,” .

The result then is thét 80 far as eranda is concerned we -

confirm the decree of the 1st Court with costs, but Lakshmh
. shanker’s case demands further conmderatlon on a point that
" has not been as yet argued before us. ‘

»

This is a matter of some importance and before dlsposmﬂ of it

we think it right to give the parties an opportumty .of placing
before us their contentions in relation to it. ’

On the 16th September 1904, after further argument the
‘following judgment was delivered by the Court:—

JﬁNKINs, 0. J.—We now have to decide what course should
be taken with refereice to Lakshmxshankers clalm to seb oﬁ'
Rs, 57,930, ' E :

This claim was: asserted in his written statement ; no issus -

“however on the point was raised : no pronouncement on it was
made by the 1st Court: it was not made the subject of any
cross-objection ; nor was it urged before us in argument.
Therefore, the appellant contends, Lakshmishanker cannot be
permxtted to advance the claim at this stage of the suit. '

Reliance $oo is placed on the judgment of Mr, Justice Scott

in The New Fleming Spmmny and W eczvmg Oompany, Lemzted, Ve
Kessouwsi Neik.®
I will deal with the 2nd of. these pomts ﬁrsb it is argued that

‘ag the plaintiffs’ claim was to make the defendants jointly and

severally liable there-cannot according to the opinion of Mr.
Justice Scott be a set off, But the liability here is (in our opinion)
Lakshmishanker’s alone and clearly as auamst that tbls clmm 1f
established can be set off. '

(1), (1885) 8 Bom. 373 at pp. 403 and 404, )
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But then is Lakshmishanker debarred from the benefit of this
set off by the failure to claim it in the lower Court? -Section 146
of the Civil Procedure Code ¢asts on the Court the obligation of

framing issues, and under section 566, if the Court against whose -

decree, an appeal is made, has omitted to frame or try any issue

- or:to determine -any question of -fact, which appears to the

appellate Court essential to the right decision of the suit upon
the merits; the appellate Court may, if necessary, frame issues -
for trial, and may refer the same for trial to the Court; against
whose decree the appeal is made, and in such case shall direet
such Court to take the additional evidence required, '

The first question then is whether this claim of set off appears .
to us, as.an appellate Court, essential to the rlght decxsmn of the
suit.

On this I think there can be no doubb, if the claim is not

allowed Lakshmishanker will be obliged, so far as he can, to pay

the amount decreed against him in full, while he will (as far as

- we can see) be unable to recover in respect of his claim anything

miore than such dtvxdend (lf a.ny) 8 the Insolvent Compa.ny C
assets will allow, ‘
*That the elaim. of set off forms an mtegral part of the suzt is
plain from the language of section 116: IR : :
+ Therefore T am of opinion that it is essential -fo the rmhb :
decision of the suit that appropriate issues should be framed and
tried with a view to. determining the validity of Lakshmishanker’s

- claim to set-off the Rs. 57,930,

Then it-only remains.to consider whether there i is any obstacle

_in the way of our acting under section 566,

- In‘support-of his.argument that we cannot so act, the Advocate
General has referred us to the decision of the Privy Council in
Nan Karay Phaw v. Ko Htaw ALV and also to section §61 of the
Civil Procedure Code. - )

- ‘Bub-it is-clear that the decision of the Prlvy Councll does not
govern‘the present - case ; apart from the fact that their Lordships
doubted whether a-set.off could be pleaded to the claim advanced
in that suit, it is to be noted that they-made no pronouncement on
section 566, whxch had no application to their Lordships’ Board, .

RoA (1886) 13 Cal. 124: L, R, 13L A, 48, °
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there given, differ from those with. which we are now ‘concerned,

and in the exercise of diseretion each Court must be gulded by .

the. exigencies of the particular case, .
If this case had gone to .the Privy Council or come to us.on
second appeal without the point bemg ralsed dlﬁ'erent ‘consideras
" tions would have arisen, S
.Nor do I think that section 561 p]aces any obstacle in our’ Wa.v H
it is not as if Mr. Justice Tyabji had decided the point a.dversely
to Lakshmishanker: he has not dealt with it, and so it. falls (m,
my oplmon) within the operation of section 566,
No doubt there is evidence .on the record relevant to the

N Guestion, but I think the Advocate General is entitled to claim .
that we should not decide the question on it alone: in the:

absence of an issue it well may be, and the Advocate General

“assures us it is the case, that the plaintiff company did not

adduce all the evidence avaﬂable to refute La,kshmlshanker S
demand . ;

No. doubb the éxpense of the htlgatwn will be increased by
our proceedmg in the manner authorised by section 568, but when
we come to deal with the question of costs we will not overlook
the rule that the party by the act of whose counsel a difficulty
has” arisen must ordmarﬂy pay the costs (Neale V...Qordon
Lennox) Vs -

1 think too thisis acase Whexe the plamtxﬁ' Company may fmr]y

ask for security for costs and that we should require: Lakshmis -

shanker to furnish security to the amount of Rs. 1,000 to be
deposited in Court within a fortnight from this date and with
liberty to the plaintiff compauy to. a.pply to the 1st Court for

further security in case the hearmg is not completed on the-

2nd day. . X
The issues we frame and refer for trml to the lsh Court are:

© 1. Has the defendant Lakshmishanker lent to the pla.mtlﬁ~ )

company ab different times the sum of Rs, 57,930 or. some otber
and what sum? ) .
2, How much is now ; due from the plamtxﬁ’ company m
respect thereof ? : S

W [190%] A. €, 455 st p. 47),
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3. Ts the defendant Lakshmishanker “entitled to set off the-
same and have any and what Judgment pronounced in respecb

“thereof ?

On the 26th November 190&, Tyaby, J recorded the followmd

‘findings on the issues remitted to him: —

Issue- No, 1.—~I find that Lakshmishanker has Ient all the
moneys which are mentioned in this issue, and that they are due
with interest from their respective dates, ¢. e~ -

Rs. 40,000 due with nterest at 74 per cent. from 7th September 1898,

n 80000 . . . » ~ 23rd December.1898.-
» 5 000 L » 27th January 1899; .
~» 500 » 6 11th April1899. I say 6 per cent.

here because there is mo specific
i - ovidence as to therate of interest. .
o 151, " ' 6 per cent. from 18th September
- - L S 1899, Here also I say 6 per cent.
: ’ o because” no particular rate of
. . - "interest is proved,
., 29, o 'With 6 per cent. interest but this
o ' . . must be taken from the date when
the claim was received by the
official Liguidator,- viz., 27nd
: November 1899, .
- Then there is also due Rs. 3,578-7-0 in respect of the decree and interest and
eosts from the 17th January 1903 which I take to be the date when it was paid off, .

Issue. No. 2.—1I find all these sums are due to the defendant.
Lakshmishanker with interest from the different dabes asl have,

- already stated.

Issue No. 3—I find that Lakshmlshankel is entltled to sct oﬁ’

_all the above sums and interest on them as against the sum of

Rs. 41,891 and interest for which the appellate (.zourt has held
him liable. e
The appellant ﬁled obJectlons to these ﬁndmgs.
- Inverarity, Raskes, Lowndes and Padshak for the appell&nts
(plalntlﬁs) ’ . :
L. M. Wadia and Kemgw for respondent (defendant 1)
- JENKRINS, C. J.—The sums, which the defendant Lakshmlshan-

ker seeks to set off, are ;=— A%
Rs. 40,000 with mterest ab 74 per cont. from 7th September 1898.

) Bs. 8,000 PO T o 231d December 1898, ~
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. Rs. 5,000 with interest at 7} per cent. from 27th January 1899. -
CRe500 0o, 11¢h April 1899, -
- Rsll o, o, . 18th September 1899,
R 270" : P .. B X

Rs. 3078-7—0

" These bemcr the amounits in xespect of whxch Tyaby J found»
that his élaim i is established.

The plaintiff company disputes this finding e\cept a5 to the
sumsof Rs. 5,000, Rs, 600, Ks. 151; Rs. 279, and Rs. 3,578-7 and
even as. to them obJectxon i3, talxen that no rwht to seb oﬁ ex1sts

Rs. 17,000 and - Rs 3000 the first two are sald to have bee -

paid to the plamhff company by the endorsement to Douse as 1t%
agent, of two cheques for those amounts rcspectxvely, drzmn by
Miranda in Lakshmishanker’s fnvour, and the tlnrd Dby & clweque
drawn by Lakshmishanker. . S S
The evidence has been minutely discussed by Tyaby, J and he
has come to the conclusion that Lakshmlshanker is entltled to
{his sum of Rs 40, 000 from the company. o
) The reasonmf* of the learned Judge has been criticised befoxe
us and in partlcular it-has been ur«ed that hs has fallen Jinto

three errors. - First, it is said, he was wrong.in. statmw that there .

was the evxdence of eranda, Lakshmxshanker, and Douse concur-

ring in the story that the  three cheques aggxewatmfr Rs. 40,000

_were pmd over to the p‘a,mtlff company as a deposit, inasmuch as
Muamda does not %peak duect]y to the depos1b

‘But I think this is hypereriticism it s clear Wha,t the J udoe
~ nweant, as he sets forth Miranda’y evidence, which. goes to show
~ that Lakshmishanker had the means to pay the Rs, 37,000,
Then it is said that the learned Judge was inerror so far as he
may have supposed that the cheques for Rs. 87,000 were endors-

cd to Douse as agent of the plaintiff company, and have. omltted .

to notice that the amount of the cheques was pand into Douse S
‘Bank. B : T . o~ Wit :

But noﬁwmhstandmo these crltlcxsms I acrree w1th the con- . ‘
clusion of the learned Judge that- Lakshmlshanker should be re- -

garded .as a treditor of the plmntlﬁ' company for thxs sum of

Rs. 40, 000
B 1372*-4
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It is true that the ently in the plamhﬁ company s -book treats ’
the Rs. 40,000 as received from Douse;.but giving to _this all the
weight it ‘deserves, I-do not think it is sufﬁclent to turn the scale
against Lakshmishanker, - .

. Douse at the time was the sole a(rent “in that chalacter he
was vested with power to tako the advance from Lakshmishanker
for the plaintift company ; and I hold that he in fact so took it.

Mr, Justice Tyabji bas further held that La]\shmlshanker isa
creditor for the Rs. 8,000, '

Accepting as I do, the learned Judge’s conclusmn that 98
against the plaintiff company the Zundi was without considera-
tion, and that Lakshmishanker took it with that knowledge; I am
unable, in the circumstances of the casb, to agree with the opi’nion
that Lakshmishanker can be treated as a credxtor of the pl'untlﬁ
company in respect of that sum,

The learned Judge thought thab if the'claim of Lakshmishan-
ker had rested merely vpon the hundi he could not have succeeded
but he apparently held that the Aunds must be taken to have
been paid off as if the whole amount_bad been paid in eash, and
that thus the presenb musb be re"arded as a claim to recover back
cash,

But this is not Wh'lt actually happened, and having regard to
Lakshmishanker’s knowledge there can be'no application of the ~
prineiple of estoppel which improves his claim. His claim must
ultimately be referred to the Zaxnds, and he, therefore, cannot -
stand as a creditor against the plaintiff company for its amount, -

- Nor can the claim to set off in this suit the sum of Rs. 3,578-7-0
e allowed, The particulars-of this debt are not contained in
any written statement tendered by Lakshmishanker, it was not
even mentioned to us when the suit was last in thlS Court, and
is not included in the issues sent down,

Therefore the claim cannot now be entertained.

Lakshmishanker’s claim. therefore must be limited to the sums
of Rs. 40,000, Rs. 5,000, Rs, 500, Rs. 151, and Rs, 279 with such
interest thereon as may be sanctioned. . .

But it is argued for the pla.mtxff company that t.hcre is an
answer to this claim to set off, over and above the objections which
were urged when the appeal was last befoie us, It is argued
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that there can be no set off because we have not mutual dealings,
and, - having regard to the provisions of the. Indian' Companies
Act and the fact that the plaintiff company is in liquidation,
Lakshmishanker must discharge his indebtedness to the plaintiff
company 1n full, and himself be limited to a proof in the plamtlff
company’s Wmdmfr up proceedings. -

The claim to set off is rested on section 111, C1v1l Procedule
Code which runs as follows :—

“If in a suit for the recovery of money the dofendant olalms to set-off
against the plaintifi’s demand any ascertained sum of money legally recoverable
by him from the plamtdf and if in such claim of the defendant against the_
plaintiff both parties fill the same character as they fill in the plaintiff’s suit, the
dofendant may, at the first hearing of .the suit, but hdt afterwards unless

permitted by the Court, tender a written statement eontmmng the pmtxculqrs of’

_the debt sought to be set-off. -
The Court shall thereupon inquire into the s same, and if it ﬁnds that the caso

fulfils the yequirements of tho former part of this section, and that the amount,

alaimed to be set-off does not exceed the pecuniary limits of its jurisdiction, the
Court shall set-off the one debt against the other.

Such set-off shall have the same effoct as & plaint in a cross- -guit 50 as’to enable
the Court to pronounce a final judgment in the same suit, both on the original
-and on the cross claim ; but it shall not affect the lien, upon the amount decreed,
of any pleader in respect of the costs payable to him under the decree.”

This is a suit for the recovery -of moucy, and Mr. Inverarity

concedes that illustration (¢) to the section answers the first
“objection urged by him. . . o
What Lakshmishanker claims is an ascertmned sum of money,
but it is suggested that it is not legally recoverable, as Lalkshmi-
shanker’s remedy is only proof in the liguidation, where probably
he would recover, nob the whole of this ascertained sum but enly

a dividend.

In my opinion the words legally recoverable have no 1eference'
to the ability of the debtor to pay the demand in full, and a sum -

is legally recoverable though in the result the -creditor must'. be
 satisfied with a dividend. ' .

Then it is objected that in the claim of Lfmkshmxshanker atrams!;

the plamtxﬂ' comparny both parties.do not fill the same "character

as they do in the plaintiff company’s suit, as the ‘plaintiff com=

pany, it is said, changed its character when it went into liquida-
tion. It issought twsupport thm contentlon by the judgment in

»
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~ The Ince Hall Rollm J lels Co. v, The Douglas Forge Co0, whexe =

it was held that though. after its windingup a company may"
with proper sanction continue.to carry on its business, it does’so -
“in a new interest and a new capacity,” and on that ground it
was determined that the right of set off claimed therein could not -
be allowed. - But of the two debts in that case one was created-
before, and the other ‘after the liquidation ; had both been before,
then in the view of the Court they would have been in “the -
same intercst and could have been set off one against the other.”
“ That case was decided upon the principle that the goods sup-
plied by the hqmdator were supplied in performance of a distinct
conbract with him : and, of course, a liquidator selling the goods
of a company would not sell them to a- man who would pay the
price by set-off.” Mersey Steel and Iron Company v. Naylor®, -
Here each liability arose prior to the liquidation, though th'e:“
amounts were ascertained after it, and ncither results from a ™
dealing with the liquidator, so there is nothing in the decision, -
which compels us to hotd that in the claim and in the plam’mﬁ s

. suit both partles do not fill the same character.

* Then we have been refetred to those cases, of which Ex par{e ‘
Pelly® is one, in which ib has been held that a director has no -
uo'hb to set off a debt due to him from the company. against a
claim made by the hquldator under section 165 of the Compames
Act, 1862 with whlch section 2141 of the Indian Compames Acb
corresponds

But in Bz parte Pelly e ® rclmncc was placcd on the facb that‘
the pm(:eedmg ‘before the Court was one under section 165 of the
Companies Act and thus outside the scope of - the statutory. rule
of sct-off. .Both Jessel M. R, and.Brett L. J. seem to have
aSbumed tha,t had it been-an actlon the result would have beer
dlﬁerent. . . .

The position here is dxfferent thc proceedmm isa suit to whlch

the right of set off as defined in section 111 of the Civil Procedure

Code is precisely applicable, and I can sec no sufficient reasoh for
niot 'giving duc effect to the plain words of the, section.

o (1882)8(2 BD.1790 . <°) (1982)9623 B o 648 tp 669~_
(3 (1882) 21 Ch. D, 402, »
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The amount thus due to Lakshnnshankex must be set off against

‘ the plaintiff company’s demand but - as provxded by section 111
"~ of the Civil Procedurs Code not so as to affect the lien upon the
amount decreed of either attorney in respect of the costs payable
to-him under the decree. ' :
Lookidg at all the circumstances the proper order as to costs
~will be that Lakshmishanker do pay one-half of the plaintiff
company s costs of the suit and appeal to this date exclusive of
the costs of his claim, and that the plaintiff company do'pay -
three-fourths of Lakshmishanker’s costs of his claim to set oft

commencing with the proceedings on remand and in respect of -

these costs there will be set off as between them and also such set
off of costs against the sum-found due as is provided by section
221 of the Civil Procedure Code. The amount due to the plalntlif
~ company is (@) Rs. 41,891-2, (§) interest on that sum at the rate
- of 8 per cent, from the 1st May 1898 to the 7th September 1898,

both inclusive, and (c) interest at that rate on Rs.1,891-2 froin the |

8th of September 1898 to the 27th of January 1899, hoth inclusive.
" The amount due to Lakshmishanker is (z) the aggregate of the
sims’ of ‘Rs. 40,000, Rs, 5,000, Rs. 500, Rs. 151 and Rs. 279,
" (5) interest on the balance of Rs. 5,000 after deducting therefrom
Rs. 1,891-2 at 74 per cent. from the 27th of January 1899 to the
4th of September 1899, and ({c) interest at 6 per cent. on the
_Rs, 500 from the 11th of April 1899 to the same date. -
The deéreé must be drawn up in accordance with section 216
" of the Civil Procedure Code, and after stating the arount due to
the respective parties shall be for'the recovery of the sum which.
shall appear to be due. : -
-The decree must also direct the set off in 1cspcct of costs ior
" which provision is made in section 221 and illbO o sct off” of the
costs of the respechve paltles '

Decree aceordingly.

Attorneys for appellants -Messrs, B/laz.s/z,aﬂker, Karya anw
.Gzr(lﬁarlal L
. Attorneys for respondents —-Zl[i. K. B J![e/am and Mmra.
Pestonji, Rustim and Kola. :
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