INDIAN LAW REPORTS
é’amnbny g)sr.iegs.

ORIGINAL CIVIL

™.

Before Sir Lawrence I1, Jenkins, K.C.L. E., Chisf Jus ice, aﬁd
Mr, Justice Batchelor.

PAUL BEIER AND ANOTHER (oR1GINAL PLAINTIFFS), APPELLANTy, .
. % CHOTALAL JAVERDAS (ORIGINAL DEFENDANT), RESPONDENT %

Contract—Qonstruction~—Custom of trade in Bombay—Vendor and  Pur-

. clzaser—P'rmczpal and Agem‘-Goods orderednett free godown— No remunera=

. tion fised— Varianse between printed and written terms—LmbLhty to aecount.”

* The plaintiffs sued fo recover the balance due to them for goods dehvered by
thom to the defendant under eertain indents, the first clause of the printed

. pbrtibn of which ran as follows :~ %e~ hereby request and authorise you to order,

and, if pdssible,'buy and send ;‘f:- ‘the undermentioned goods on % account and

ourgelvey
iyself

fied bolow.” Other printed clauses provided that goods were to be landed by
the defendant, who was to pay the import duty ; the plaictiffs” were not to be

risk and vfli bind to poy for the same at the prices and conditions speei-

‘liable for damages though they might have advised the defendant of having

placed the order, or any portion of it; the liability of the sellers and buyers
respectively, was to bo the same as though a separate contract héA been made ouf
and signed in respect of each instalment; insurance was to beeffected in Europg
and the plaintiffs were to be free of all responsibility regarding it; the plaintiffs
were not to be bound by any clauses or customs nob specifically mentioned in

the indent ;-and anything written on the indent form by the buyers in any -

language, other than English, except their signature, was to be null and void.

To this indent form the following matter, infer alie, wasadded in writing :~ -
12 Cases Es/contg. 18 Pos. of 25/30 yds. Plain Velvet 1421/18 at 1le. 9d, per
yard, Nott free godown includin g duty. 60 days. 6 per cent. Int. after due date.’".

The plaintiffs brought out the goods referred to in the indents and the °

defenda.nt took dehvm 'y of A portwn of the same, but refused to take d,ohvery of
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the remainder. The defendant contended, by way of defenco and counter-claim,
that the plaintiffs wera his commission agents for the purpese of purchasing
goods in the European markets, and that they were boand b furnish an account
of the difference, if any, between the cost price of the goods and the price
mentioned in the indents,

The lower Court, by an interlocutory ]udgment beld that the relation between
the parties was that of prineipal and agent, and ordered the plaintiffs to furnish
an account. _The plaintiffs appealed. On appeal the preliminary objection was
taken that the lower Court had.erred in excluding ev1dence as to the custom of
trade in Bembay. -

By an order dated the 7th March 1904 the suit was referred back to the lower
Court in order that such evidence might be taken,

On farther hearing, after such evidence was takén — :

Held, that there was an inconsistency between the printed and the written
provisions of the indent. The print, however, could not be discarded, bat it was

neoessary to discover thé real contract of the parties from the printed as well as
from the written words,

. Gumm v. Tyrie) followed. :

Held, also, that according to the custom of trade in Bombay, when a
merchant requests or autlhorizes a firm to order and to buy and send goods to
him from Europe, st a fixed price, nett free gofown, including duty, or free
Bombay harbour, and.no rate of remuneration is specifically mentioned, the

_firm is not bound to account for the price at Which ths goods were sol M tothe

firm by the manufacturer. And it does not make any difference that the firm

roceives commission or {rade discount from the manufactmer, either with or
without the knowledge of the melchant

~ APPEAL from Russell J. ‘ : -

~ In the years 1900 and 1901, Chotalal J averdas, the defendant
by various indents numbered respectively 109, 134, 218, 318,
ordered out goods from Europe through the plamtlﬂ's, Messrs. -

" Beierand Co. - - . “

The indents were composed partly of a printed form and partly »

 of written matter added thereto. e

The printed form ran as follows :— ‘.

CAAT o e e 100
Messrs, Boior and Co., Lyons.
Dea.1 Sirs,

I % hereby request and authorise you to order, and, if possible, buy and send‘ :
the undermentioned goods on 2% account and risk end 7 bind gureelves to '

my s&[
.

(1) (1864) 33 T, J. (Q. B) 97 at p. i,
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pay for the same at the prices and conditions specified below. The g(;ods to be

shipped by steamer to Bombay and the inVOice amount or amounts, including -
European charges, to be drawn for upon , payable at Bombay at 60 days’ sight, -
with documents altached for payment, which draft or, drafts hereby pledge.

% to duly accept on presentation and pay at maturity, or as soon as the

goods ha,ve arrived at abovesaid- port of destination, whichever may first happer.

Should = . > fail so to acoept or pay the draft or drafts, = -+ ° hereby authofize you
or your nommated Agents to dispose of the documents or goods for our °“; account

and risk; either by private sale or public auction, when, where, and how you con- "

_sider advisable, and without any reference to E“:;’ and ‘—vl-‘ihereb'y’ engage to

make good to you any loss or defisiency which may arise from such sale or sales

and all expenses, together with 5 per cent. commission and interest at 9 per cont.
per annum, “- I walvmg clalm to proﬁt on the goods, should there be any.
The goods to be taken charge of, landed and passed through the Custom
- House by —% or by E,—nommated Agent, and Importduty will be paid by
ug
io on arrival of the vessel.
"It shall be optional for yon to oxecute the whole or any parb of thls order :
" and if through the failure of the manufacturers ot strikes or accidents of what-
ovor nature, the goods or any portion thereof are not shipped or delivered atthe
stipulated time ; or if you should have to reject the goods, or any portion thereof,

on account of late or bad delivery, this indent, or such portion thereof remaining -

' unexecuted or unshipped, may be considered cancelled, and <2 e 9 shall not be
entitled to claim any damages for such total or partial non-delivery, notwith-

standing your having previously advlsed = of havmv placed the order or any
portion thereof. » . .

Dato of delivery to earrier in ........ or otber manufacturing place in Europe
shall count as date of shipment ; and a delay not exceeding 15 days beyond the
time stipulated for shipment shal] be no ground for eancelling . this- Indent, or.
auy portion thereof, or afford reason for refusing acceptance of the goods or pay-

.ment of the drafts on their due date. You shall, moreover, not be responsible if
the goods ordered herein or any portion thereof be shut out by the steamer;
not for any delays arising from alterations in the sailing dates, or the sup-

pression of the departures of the steamers for which the goods were destined to

be shipped, and "7 hereby agree to personally bear the risks and consequences

d
of such oocurrences ﬂ delays.

d :
_v_x;_ agree to accept your invoices as conclusive proof of the number ~r done

tents of the packages therein stated.
. If the goods or any pmtwn thereof are shipped or bave arrived prior to the

txme stipulated, 3 T sh'a.Il have no right to reject the same, but shall acccpt
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. them with'an extension of the due date of payment corresponding to the peried

that the goods are shipped prior to the time contracted for.

- E'iii shall not be éntitled to refuse to' accopt any drafts in respect of goods of

\vhich the representing samples have nof been submitted to i% Partial

damage or short quantity or measure or inferiority or difference in guality or
nd
r

take delivery of the goods ; and if aﬁy dis;iute should arise respecting the goods, :

-you are always to have the option of cancelling them, or should you not eleet

_ to do g0, two Buropean merchants, resident in Bombay, shall, after 1 have

“paid for the goods, be nominated arbitrators, one by each party, to survey the
- goods and determine the points in dispute, and deside upon them as they may

- cobsider just and equitable to both parties: and in the event of their disagree-

ing, they shall appoint an umpire and their, or in the latter case, his decision -
shall be final and binding upon hoth parties, and the provisions of the Code of -

" Civil' Procedure .xelating to “arbitration shall -be applicable. to such arbi-

 trations. This provision for arbitration shall be an absolute bar to any sult

or legal proceedings, otherwise than for the enforcement of the award, in respect .
of all matters so agreed to be the subject of reference, and all costs and expenses .
attending | snch arbitration shall be in t}zx.e.dlscretlon of the arbitrators or arbitra--

 tor or umpire, and shall be paid by the party against whom the award is made.
- . All claims in respect of goods covered by this Indent must be submitted in -

‘ writing within 14 days after their arrival at sea-port of destination, after which -

.

time T shall be precluded from raising any claim or ob]ectxon even though

there should exist grounds for such claim or objection, ’

Loss of the vessel shall cancel the portion of thls contract shipped i in the
vessel Jost. ‘

Goods ordered in sterling culrency are to be drawn for with interest added :
et the rate of 6 per cent. per-annum from date of invoice till approximate due
date of remittance reaching home payable at the current demand rate of

exchange in London, and in accordance with rules from time to. time, estabhshed
* on this bebalf by the Exchango Banks in BomBay. E

This agreement is to be deemed and construed as a sepa.rabe cOntl ach in
respect of each instalment of goods, and the rights and liabilities of the sellers
and buyers respectively shall be the same as though a separate contract had

“been made out and signed in respect of each instalment,

Tnsurance to be effected in Europe and you to be free of all responmbxhtlee B
regarding it. "
In case of war, whatever may be the terms of &% gur mdeht, ¥ oive you hiJerty' ‘
to insure against war risk on -135 account,
You are not bound by any arrangement, clauses, o cz!stoms wlzw]z are not .

- lpecmlly montioned it this indent, .

hel'tby e‘{pressly agree that any actions Whum may arise in. respéot sz this =

: contract shall be brought before the oompetent Courts in Bambay who fshall
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have full and complete ]unsdxctwn with regard to such actions, 5o mﬁ“’er I
vwhere the eause of action may have arisen.- ~-PaUL BeiEr
Anyshing written on this Indent form by the buyers in any language other o

. than English, except their plain signature, shall.-be null and voids ‘ gf?:ﬁ;:;

- To Indent No. 109 the following was added in writing :—
10 cases each éontg. 10 Pieces of 25/30 yds, Plain Velvet 38087/18 inches ab

2{4 per yd. Nett free godown including duty. 60 days. 6 per cemt int.
after due date. »

- ~ Assorément. ‘ S
' Colours——Scarlet. Chocolate. Blue. Purple.” Green.. Black,
' .2 T2 2 2 -'1»"-‘-"_,1 .

Qn.ahty, Border, Shades and (No. 1221) as suppl: lied against caso
10082,

Shipnient in5 lots :~-Two cases J anuary, and out of remamxgg 2 cases to
follow ab an interval of 2/3 weeks. g“‘“ -
- - Cnomr.u. J A_VERDAS.

- To Indent No, 134 was added 1=

15 cases Ba. conto' 20 Pes, of "5/30 yds German F]owered Velvet 120.)/18
af 1s./11d. per yd. nett free godown mcludmg duty Sxxty days. 6 °f, Int.
-~ after duedate.

' Assortment .
lPec. of Patt 1 but greeu ground and scarlet ﬂowels .
Bte.. - - - Ete.- -~ - Bte -

“Rach case to contain 20 pxeces in the above 20 des:gns and. oalors

Shipment : —4 cases January,'d cases Februa‘ry, 4 cases March and 3 cases -
;Apm - . - L. N . .
CHOTALAL JAVERDM

Indents N 0s. 218 and 318 were of a simxlar nature,
On the 24th of January 1901 Messrs. Belnr and. Company

wrote as follows s
' Lyom, o4th Januar,/ 1901, -
Mr. CHOTALAL JAVERDAS, . »
’ Bombay.
Dea,r Sir, ’ =
Wo have the hoaour to report on the followxng mdeﬂt kmdly ‘enfrusted to -
us for exeention, _ o R N
Indent No. 106 © Date - . - »‘ - conﬁrmatloﬁ.

s
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: ]9(.‘4.1-\ 10 casos each contmnmg 10 pleces 25/30 yards 187,

PAUL BELER Plain Velvet Quality, pmce, shipment,. and terms as per indent. Assortment
sy ~ and border changed 2 per note hwe been placed.
CHOTALAL '

JAVERDAS. - o - _ ’ _ Yours faithfully,
C e , : « P, P. on Beier & Co.,
g ' . Artnuz Brien,

On the 26th July 1901 the followmg letter was written by the
plamtlﬁ's —

. - . Lyons, 26th July 1901.
Mr. .CHOTALAL JAVERDAS,.

: Bombé.y.
. Dear Sir,

We have the honour to 1eport on the followmrr mdent kindly enhrusted to us
: for execution, -

Indent No. 318 Date 15tb June conﬁrma.txon 5th J uly.
12 cases each containing 16 pleces 18" 25/30 yards- v
Plain Velvets s - Lo 1421
have been plaged. : - o
ek : ~ Yours faithfully,
f ' BEIER & Co.

The plamtlﬁ’s brought oub the goods referred to in. the lndents
. and the defendant took delivery of a portion of the same, but
refused to take dehvery of the remainder. . "y

“The plaintiffs thereupon filed a suit to recover the sum of
Rs. 4,724-5-0, being the balance, which, they alleged, was.due to
them from the defendant, , -

" The written statement of Chotalal Javerdas contained, tnier
alia, the following passage ;— _
11. The defendant says that the plaintiffs were his Commission Agents for
the purpose of purchasing goods in the European markets. The indents given to
them are merely orders to purchase such goods as are mentioned therein on -

. defendant’s account. The defendant says that the prices mentioned in the
_"";said indents are limits which the plainliffs were not to exceed while execunting
the defendant’s orders. The defendant has grave reasons to believe that the
plaintiffs have purcliased goods on defendant’s account at prices lower than
those mentioned in the different indents given by the defendant. The defend-
ant submits that the plaintiffs are not entitled to charge him any prices higher
than those actually paid by them for the said goods, and that on the taking of
“accounts the defendant ought only to be dgbited with the prices actually paid by
the plaintiffs and not the prices mentioned in the indents. '
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The defendant aeeordmgly prayed, by way of counter claim,

That an account may be taken by and under the directions of this Court of

all the dealings and transactions had between the plaintiffs and the defendant -

on the basis contended for in paragraph 11 hercof, and that on taking such
accounts whatever may be found due by the one party to the other ‘may be
“ordered to be paid by such party as may be found indebted.

Raikes with Scott (Advocate General) and Davar for the

~ defendant :—The relation between the parties was clearly that of

principal and agent. It was never suggested before the hearing

‘that the plaintiffs were vendors of the goods. The terms of the
- indent are inconsistent with such a relation. In the first para~
' graph it is expressly stated that the goods 3 were to be bought
and sent out on the defendant’s account and risk. ~ In the third
paragraph of the indent and also in the correspondence the
expression “ placing the order” is used. - This shows that the
plaintiffs were aéting as agents and not as vendors. The figures
. added in writing to the printed form were limits, Whlch the
plaintiffs were not to exceed, in purclmsing the goods. The
defendant therefore is entitled to. be paid the difference if any
between the cost price and the price mentioned in the indents,
" see Mahomedally Bbrakim Pirkhan v. Schiller Dosogne § Co.V

o Jardine and Robertson for the plaintiffs in reply :—The relation
- between the parties was that of vendors and purchasers, The

expression “on our account and risk ” in the first clause of the

‘indent was redundant, having regard to the express terms in
writing. The second paragraph was also over-ridden by the

© written terms. With reference to the .8rd clause, the plaintiffs .

- were nob manutacturers and had not ready stocks, therefore, the
clause was not inconsistent “with a relation: of vendor and
purchaser. It provided for the- failure of the vendor under

_certain circumstances. Clauses 7, 8 and 9 are not inconsistent

with the relation of vendor and purchaser and in clause 5 the

expression “ your invoices,” 4. e., not the manufacturer’s invoices,

is used. The expression “nett free godown including duty” in

the written terms meant that the plaintiffs had to pay the cost |

© of the goods, the shipping charges, the carriage to port_ of

shipinent, freight, insurance, landing charges, clearing charges,

" custom’s duty, Port Trust dues and godown ren$ in Bombay;
* (1) (1889) 18 Bom, 47¢. '

- 1904

PAUL BEIER

[
CHOTATAL

.- JAVERDAS,



© 1904

PAvL Bris |

R )5
CHOTATAY,

JAVERDAS, -

- THE INDIAN LAW REPORTb [ VOL XXX

: buﬁ no ‘rate of remuneratlon was mentioned. It follows that,,

Messrs. Beier & Co, could maké no profit and get no remuner-

- ation, except dut of the price, at which they purchased from their

L

vendors.
On the 19th June 1903 the followmtr mterlocutory _]udomenb‘
was dehvered by .

RusseLy, J,:—This case has been going on- before me for
the last 3 days. It is an extremely interesting case amd I .

~ have considered it from all its bearings during that time,

and, it being a commercial case, I think it desirable to express -
my -conclusions without delay.- Now, the first question .to
consider ‘is  what are ‘the pleadings in this case. The plaint
has been as observed by Mr. Raikes drawn in a mo,st careful
thanner ‘and we do not find in it any suggestion whatever
of the plaintiffs being the vendors of the goods. This appears

- from the first paragraph” of the plaint and it will be seen .

from' the first. paragraph of the written portion of the indent ‘
No. 109 that the defendant ordered 10 Plain Velvets, 38087 —

- 18 inches at-2/4. In November. 1900, Baier writes . that the
. order referred to ‘“has been-placed and we are. pleased to

inform you that the maker agrees to reserve this quality exclu- -
sively to our new firm,” In the written statement, in paragraph™

- 11, the defendant says that the plaintiffs were his Commission"
- Agents for the purpose of - purchasing goods in the European ®
-markets, and further in paragraph 12 he prays, that an account™

may be taken by and under the dirgetions of this Court of all
the dealings and -transactions had:between the plaintiffs and
defendant on .the basis contended for. I do not know whether
I have formed a wrong -opinion with regard to this, but from
the way Mr. Jackli gave his evidence it seems' to me that the

" above quoted paragraph was very probably unpleasant to tho

plaintifts, They did not quite like it and consequently they -
raised the quesbxon “ whether the relations of the plaintiffs and’

defendant were that of vendors and purchasers or principal and
agents,” At all events in their affidavit of the 16th February .
1903 we have the- first. mention of this question.' . Because we .
find, the plaintiffs in paragraph 3 of the affidavit dated 16th -
February 1903 have made the following statement « That the
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‘which are relevant to the suit only in.the- event of the 1ssue
» a8 to whether the plaintiffs wete the agents of the defendant to-
purchase the goods in question in -the suit for him at the’ besb
price not exceeding a limit or whether the plaintiffs were not
‘vendors at a particular price being determined in favour of the
“defendant.” This is -the first intimation we have of thig
_ question being raised. Accordmgly on the 2nd Apr11 the Judge’s
- order was made setting down the issue  whether the relation of

the plaintiffs and defendant were venddrs and purchasers or prin-

cipal and agents for trial. It is highly desirable tha.b' the parties
as far as the Court goes be prevented from going into unneces-
sary expense, which they would undoubtedly have had to incur

if the inspection of the plaintiffs’ documents had been allowed to

the defendant as asked for by him. To come to a satisfactory
‘conclusion on this point, we. have to decide the construction of
the contract supplemented by the evidence that the parties have
offered. If the plaintiffs were simply vendors of these goods to
-the defendant then no question could arise whether or not there
was any foundation for the statements contained in paragraph
11 of the defendant’s written statement. If they were vendors
they were entitled to buy at any price and sell to the defendant -
at any price they chose to fix. So much for the case as presented
to my mind from the pleadings. - :
- Now looking at the indent itself I ﬁnd that 1t is addressed to
‘Messrs. Beier & Co,, Lyons, and runs as follows :— We (I)
hereby request and authorlseayou to order, and, if possible, buy
and send us (me) the undermentioned goods on our (my) account
-and risk, ete.” * This seems to me to be an order for goods on
behalf of the defendant. There are certain other clauses and
sentences which are immaterial to thisissue. .Then again I notice

that below the printed form of the indent, the defendant has

given his order, which is as follows :—% 10 cases each containing
10 pieces of 25/30 yards plain velvet 38087~-18 inches at 2/4 .
per yard, nett free godown including duty. 80 days. 6 per cent. -

interest after due date.” The rate quoted bere is now relied on .

as tho price fixed between the vendor and purchaser. After this
we have a very curious prov1s1on under whlch ﬁhe defend&nb in
B 991—-2 S , .
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‘case. of failure authorises plaintiffs % to dispose of the goods on
his account and risk either by private sale or public- auction, -
. when and where and how, you-consider advisable and without
" any reference to me and I hereby engage to make good to-you

any loss or deficiency which may arise from such a sale or sales

- and all expenses together with 5 per cent. commission and interest

at 9 per cent. per annum, I Wa,iving'my claim to profit on the
goods should there be any.” - A provision of thiskind is not

what we expect on behalf of the vendor, Between vendor and -

vendee the former would recover the difference between the
market rate and the contract rate. It is further provided «if
through failure of manufactures, of strikes or accidents of what-
ever nature, the goods or any portion thereof are not shipped or .

~ delivered at the stipulated time,. . . Ishall not be entitled
~to claim any damages.” Then again there is a stipulation, that

“ This agreement is to be deemed and construed as a separate
contract in respect of each instalment of goods and the rights and

~ linbilities of the secllers and duyers respectively shall be the same -

as though a separate contract had been made out and signed in -
respect of each instalment.” : o
* The expression * sellers and buyers ” used in this clause would

- at first sight appear to refer to plaintiffs and defendant but when

you read the indent carefully, I think there can be no doubt that
it does not relate to plaintiffs and defendant, because in that -
case we would expect that the words “ you and us” or “ you and
” would have been used but not the words “sellers and _
buyers.”” Mr. Jardine has, however, not relied on this cla.use, it

- is a very obscure one, it is not therefore ‘necessary- for me to '
_discuss it any further. :

In coming to a conclusion in this case, T rely on the case of :

- Mahomedally Ebrakim Pirkhan v. Schiller Dosogne and Co.®.

This case is for all practical purposes the same as the preSen'_t :
case. The more you read the indent in Schiller’s case, the more
striking is the ‘resemblance. It is obviously binding on me, 1T
must hold therefore that the indent in this case has not created
a relationship between the parties of vendor and purchaser but.

of prmclpal and agents, *’ It is clear from the cases of Armstrony

) (1889) 18 Bom. 470, _
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:v Sz‘oﬁes” and Robmson v. Mollets® that the law which is

,embodxed in the sections of the Indian Contract Ack originated

from mercantile practice for it ‘was found impossible to create a -
privity of contract between the foreign indentor and the manu--
facturer of each firm of silk or velvet as the case might be. The .
‘manufacturer at Birmingham who sends his goods to a London .

firm who have contracted with a person in the United Kingdom

or out in India cannot be considered as contra,ctixjg ~with the
indentor, Lord Blackburnin Robinson v. Mollett® has held, that
although there may be no privity of contract between the manu- -

facturer and the person abroad to whom the manufacturer has
sent goods through an agent still it is perfectly consistent to hold
that the relationship between the agent and indentor is that of a
principal and agent, Therefore it seems to me to follow from

Ireland v. Lz'vz'ngstoh@) and Cassaboglow v. Gi65® that if once

you establish the relationship of principal and agent, the ordinary
incident of that relationship must follow of which one is that the
agent must account for any profits he makes out of his agency

unknown to the principal. It may be that the plaintiffs have -

made no profits whatever, but if the relationship of principal and
agent exists, then the defendant is entitled to inspection of the

documents in support of his allegation in paragraph 11 of his.

written statement, He is entitled to see all the documents,
T find on the issue, that the relationship between the plaintiffs
and the defendant was that of principal and agent respectively.
" - The plaintiffs appealed and the defendant filed cross-objections,
~ On appeal, the preliminary -objection was taken, that the

‘lower Court had erred in'excluding evidence, as to the usage of

trade in Bombay, with reference to the liability to account of a

- merchant, through whom goods are ordered at a fixed pnce nett :

free godown, and no remuneration is mentioned.
By an order, dated the 7th March 1904, the suit ‘was referred

back to the lower Court i in order tha.t ewdence mlo'ht be taken /

on the following issues :— -

©1+ Whether according to the custom of trade in Bombay when a merahant'
in Bombay requests or authorizes a firm to order and o buy and send goods to |

», (1872 L.R.7 Q. B. 598. (9 (1871) L. B. § H, L. 895,
(%) (1874) L. R, 7 H. L. 802, at p. 810, ~ (4 (1883) 11 Q. B, D, 797,
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 ‘ 1904‘.‘% - him from Europe at a fxed puce nett flE—B godown inclnding duty or fr.,o‘ '
T ioi.' Ber i ‘ Bombuy harbour and no rate of -remuneration is specifically mentioned, the firm
», - . isorisnot bound to account for the price at which the goods were sold to the

JC'AHOTA::: ‘ ﬁlm by the manufacturer ¢
SATERDAS g, If this be auswered in the negative does it make any difference tha.+ the

ﬁrm receives commission or_trade discount from the manufacturer, exther with .
or without the knowledge of the merchant ? ’

~ 8" If the first issue be angwered in the negative thon at the dates of the

» several indents in this suit was the defendant aware of such custom ?
- 4 Apart from any general custom of trade what in relation to transactions
‘of the character indicated in the first issue has Deen the usage (a) between the

- plaintiffs and the defendant and (5) beﬁween Messrs, Bexer and Katz and the
“defendant ?

- On the Sth of July 1904: the followmg Juddment was dehvered .
» ‘by.' "

4‘ RUSSELL J. :—This matter has ‘been referred to.mo by the

Appeal Courts’ Order under sectlon 566 of the Code. -and, having

~heard the evidence on both sides ab great lenvth 1 propose to .
~ record my findings on the issues, »

On the one hand, namely on behalf of the plamtlffs, we have
had representations of all the most influential firmg in Bombay
together with two large dealers and Mr. Robertson ~ was anxious

. to call about 80 more witnesses but I stopped him. ) :

On the other hand, the defendant called no representatives of
firms but dealers only who of course wou]d be very g]ad to have
this alleged custom broken down. - :

Now the plaintiffs’ evidence I find is all one way and T confess
that after many years’ experiexice in Bombay it was difficult for
me to imagine that any evidence would be brought to contradwt
‘this alleged custom. :

One has only to regard the course of business to shew tha,t it is
impossible to conceive that the dealers should have the right to
call upon the home firms or their Bombay representatives to
render an account of any profits made on purchases of godds. g

, The indent is an offer by the dealer in Bombay ab a fixed
- price. His offer is wired home. The home firm after communi-
‘cation with the makers or in any other way they can put their
hand upon the goods. The price is to include costs, freight and,
. insurance and everything down to the time that the gocds arrive -
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in.Bombay harbour, Then if the home people accept the oﬁ'er -
made, they wire the acceptance to their. representatives here and-

from that moment a price is fixed as between the parties and

therefore it seems to me that it is incredible that when two persons
have fixed the price in this way, the dealer should be entitled to.

any rebate if the home people can get the goods at a less price
from the manufacturer and when you come to think of it, it stands
to reason. A private person in Bombay orders out from a shop

certain articles and is willing to pay a cerfain fixed price for:

those articles. Tt is impossible to believe that he could call upon
“the shop to account for-any profit made as between the purchas-

“ing and selling price. No instance has been given of any dealer .
calling upon a firm in Bombay for an account and all the witnesses -

-are unanimous in saying that if such an account were called for, -

“they should refuse to give it, Of course it must be borne in' -

‘mind that indents are drawn up in different forms and during
“the examination of | Sorabji M. Shah, it was stated that his firm

- acting on the advice of their attorneys.Messts., Craigie, Lynch

- and Owen altered the form of their former indents so as to meet

~ this very point. . It may, bherefqre, be desirable for the mercantile
_ community of Bombay to consider whether it would not be for

their advantage to put-a point such as has been raised in the
- present case beyond all dispute by altering their. indents in the
 way Sorabji M. Shah’s firm altered theirs under legal advice,

‘ Mhis custom is in accordance with part of the‘oi)inion expressed §
- by Blackburn, J., in Ireland v. Livingston ® and I do not find

::»;mything in Robinson v. Mollett® to militate against it~ - -

- I find on Issue No, 1 that under the circumstances mentioned .
: therem the firm is not bound to account for the profits as therein

\

- .mentioned.

- On Issue No. 2 1 find it makes no dlﬁ'erence if the ﬁrm receives .

-~ commission or trade discount as suggested. -

‘On Issue No. 8 I find the defendant was perfectly. aware of X

. _the custom.,

- Ou Issue No. 4 you have only to look at the indent 1tse1f to.

. s_ee that the ;‘elatlon as between Beier and Katz, and the defend=

’ E
#
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ant was buyer and seller and notb prmclpal and agent. There are
other clauses in the indent which bear out the same terms, but it
- is not necessary for me to refer to the indent at length.

. This was the opinion I had at first formed in this case but I

'ﬁ'concewed that the case of Makomedaily FEbrakim Pirkkan v.

" Bckiller Dosogne & Co.® compelled me to hold the contrary. I
_ understand from counsel, that the case was differentiated from
- the present one in the court of appeal in a Way in Whlch 1t was
.. not differentiated before me. »

Inverarity with Robeérison and Jardine for the appellants (plamt-

:'jﬂ‘s) :=The written part of the indent is in variance with the
" printed patts. Therefore the printed clauses which are in direct

~ variance go out, see Dudgeon v. Pembroke® By parte Miles. In re

 Isages®. The court will Took ab the transaction, and not regard
" what the parties call themselves, Bz parte White. In re Nevitd.
- We say the plaintiffs received an offer from the dealers for deli-

© very free ex godown. Therefore the relation between the par-

.~ ties was that of vendor and purchaser, not principal and agent.

‘No commission was given by the dealer in Bombay, nor did the

- plamhﬁ' receive commission from the makers at home, exceph

" in certain rare cases. Itis well known, that the persons who

take these offers, take the indent price and make what profit

~they can. There is nothing secret about such profits. It follows,

that even if the relation between the parties was that of princi-

- “pal and agent, the agent was entltled to the difference between

the indent price and the cost price. We rely on the custom in

" Bombay, that the indent price is a fixed price and that persons

Y

who take such orders are not bound to render an account.
- The case of Makomedally Ebrakim Pirkhan v. Schiller Dosogne

.& Co.® does not apply; on. the other hand, see Great Westem

Insurance Co. v. Cunliffe® and Baring v. Stanton®. -
" Strangman and Sefalvad for the respondent (defenda,nt) :—Cus-

_tom is expressly excluded by. the mdent therefore it cannot be .v

e rehed on in the present case. -

o (1889) 13 Bom. 470. . - . (4 (1870) L, R. 6 Chs 397 ab 1 899,

. @ (1877) 2 App. Cas.' 284, ®) (1874) L. R. 8 Ch. 525 ab p.536-
o (1885) 15Q. B, i 89at p. 42. © (® (1876) 3 Ch. D, 502,
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P ENKINS, 0. J. —What, having regard to contracts of this kind,

- which are ambiguous, are the obligations of the parties ? ]
The contract in question is more consistent with agency. than
~ with sale ; therefore the onus is on the plaintiffs to prove terms

inconsistent with agency. = The relationship between the defend- -
ant and Messrs. Beier & Co. was the same as that which formerly
~ existed between the defendant and Messrs. Beier and Katz, In-
1895 Messrs. Beier and Katz wrote ¢ the maker refuses to listen

to your offer” and “the maker refuses selling at* your limit ™.

* Similarly in January 1901 the plaintiffs wrote assortment and .
~ border charged as per note have been placed ” and in July 1901
12 cases plam velvet have been placed.’” These expressions are -

only consistent with a relation of principal and agent.

. The plaintiffs now allege & custom, that they are entitled, not

. only to the commission or discount allowed by the manufacturer,
_ but also to the difference in price. No such custom is in fact
~ proved. - The merchants who gave evidence used vague expres-

. sions., Not one of them spoke of instances, where both the .

difference in price, and -also commission were taken, But a
usage of trade must be proved by instances and not by mere
expressions of opinion, see Cunningham v. Fonblangue®, Macken~

 zie v. Dunlop®, Rakimathaiv. Hirbai®, Gopal Narkar Safray v.

-~ Hanmant Ganesk Safray®, The custom set up by the plaintiff

s not of a universal nature, therefore, to bind the defendant, it
* was necessary to prove that he was aware of it, see Robinson v.

Moitett®. We contend further, that even if the custom ’exists,
it is bad, because it is not consistent with law, see Meyer v.
" Dresser®,  Turnbull v. Garden™, Kimber v. Barber®, Thompson v.

Meade®, and lastly we say, that it is not admissible in any event,
" because it is repugnant to and inconsistent with the express
terms of the contract, see the Indian Evidence Act (1 and the
Jjudgment of Farran, J., in J, G. -Bmith v. Ludha Ghella
" Damodar@V), :

(1) (1833) 6 C. & P. 44 at p. 47, . (® (1864) 16 C. B, N. S 646,

(@) (1856) 3 Macq. H. L, Cas. 22 at ) (1868) 38 L. J. (Ch.) 331 at p. 334,
. PP. 26, 27, 40, , ®) (1872) L, B. & Ch. 56,

) (1877) 8 Bom. 84 Co- (9 (1891) 7 T. Lv R. 698

) (1879) 3 Bom, 273 at p., 297. ° \ (10) Section 93; proviso 5.

@ (st LBYHLSE - . 0D (80217 Bom 19abp. 143, -
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[JENKINS, C. 7. —-We expressed a strong view before, that’

- That would. be an end of the case. We contend that the dif-
ferenée between the opening words of the indent, and those of a °

*ready goods contract, clearly shows, that the relation between the _

partles was that of prmclpal and agent.

h JENKINS, C. J -—The pla1nt1ﬁs, Who carry on business in

partnershxp in Bombay and at Lyons, sue to recover Rs. 4, 724
‘as the balance due to them in respect of goods alleged to have
“been delivered by them to the defendanb under four mdents
numbered 109, 134, 218, 318 . ’

" These goods were procured by the plamtlﬁ's from Europe'.
_at the defendant’s instance.. The plaintiffs contend that they "
are entitled to charge the defendant for the goods the rates -
mentioned in the indents, irrespective of the prme paid to the .
manufacturers: the defendant, on the other hand, maintains
that those rates are merely. limits, and the plaintiffs cannot -
charge as the purchase price of the goods more tha,n the manu- -
facturers were paid. : : : o

. These- indents, thouah four in numbe1 are substantlally in
identical terms ; each is on a prmted document ‘to - which
written matter has been added to meet the exigencies of the
particular case. . - RN ,

To the claim in «respect of two of these. indents an‘ijectien
is made on the score of the time, at which they were sent; but

it will be more convenient first to consider the general question .

apart from this particular objection, and so I will select for -
.discussion an.indent No, 818, not obnoxious to it. Itis dated
the 15th June 1901; it is headed with the name of Messrs.
Beier and Co., that being the namé or style, under which, the
plaintiffs then carried on business in Lyons and Bombay; it is
addressed to that firm at Lyons; and it 1s signed by the
defendant. B
It will be noticed that, apart from a few lmes at the end _
the whole of the document is on & printed form, and it is common
ground that the form was supplied by the plaintiffs, and -
is one commonly used by them in business of this class, ) .
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: By it the defcndant purports to request' and authorise the
; j)lzuntlﬁ's to order, and, if possﬂole, buy and send the defendant

- the undermentioned goods on the account and risk of the

" defendant, who_binds himself to pay for the same at the prices
. and conditions spemﬁed below : the invoice amount, including
European charges are to be drawn on the defendant:-the goods
are to be landed by the defendant, who will pay import duty:
it is to be optlonal for the plaintiffs to execute the whole or
any part of the order: in the events therein specified-the
plaintiffs are not to be liable for damages though they may have
advised the defendant of having placed ‘the order or any portion
. thereof + the “agreement is to be deemed and construed as a
separate contract in respect of each instalment of goods and.
the rights and liabilities of the -sellers and bduyers respectively
~ ghall be the same as though a separate contract had been made
out and signed in respect of each instalment: insurance is to
be effected in Europe and the plaintiffs are to be free of all
responsibilities regarding it: and. anything written on  the
Indent Form by the buyers in any language other tha.n English

-except their signature shall be null and void. N
: - Then there are added in writing the following words :—.

12 cases en/. contg. 18 Pes.” of 25/30 yds Plain Velvet 142118 at 1s. 94. -
’ per g/d nett froe godown including duty. 60 days 6 per cent. Int, after duc date,
Assortment by noxt mails

| Shipment jn 4 lots:—1st 10/12 weeks from acceptance or earlier if posblbla ;
- and out of 1ema1u1ng eazh to follow every month. >

" Quality and silk border to 6e ewct as supphed in cls / 2218 /1090 Ird,

218 » o - ’ » : < C .

‘There is, it will be -seen, an mcons1stency between _the
printed and the written provisions; but this is no uncommon
occurrence . in the documents of business men, and we have in
the decided cases guidance as to how it should be handled.

In Gumm v. Tyrie® Blackburn, J., said: “Ido not agree
" with the proposition that Mr. Lush puts his case upon, that the
words so printed are to be treated less as part of the contract
" than the other words, because they are printed. I think whero

E . . (1864) 33L.J (Q.B) 97atp. 111,
B 991—3 -
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there are mere formal and gencral words whlch are always put.
into contracts and are customary terms, and - there are other
special and peculiar words, I think when one is- to' overpower
the other and to have most weight, that probably we should say
that the special terms which a man has invented for himself and -
put into the contract, have been more considered and more
thought of than those merely ordinary words, and no doubt these
printed forms are customary, and, consequently the written terms
would be more considered by him; and if they conflict and
cannot be reconciled, then the written terms, those more special

. termas thought of by -himself, may be considered to  be more

thought of, and, consequently, to have more weight by him, *

- We “cannot ‘therefore discard the print, ‘but must as far as
poss1b1e discover the real contract of the partxes from the prmted
as well as from the written words.

For the defendant it is argued that. the legal relation
constltuted by this document is that of principal and agent, with
the mmdents (meludino' the agent’s hablhty to account) Whlch :
that relation ordinarily involves. .

The plaintiffs; on the other hand, maintain that the contmct .

* is one of purchase and sale, so that no liability to account can

arise : and alternatively they contend that, if the contract is one
of agency, they are by the castom of trade under no obligation -

. to account.

It appears to me that the mothod of approachmo the case,
which these rival contentions invite, is unsatisfactory : each is
‘based on too superficial a view of the‘positi(_)n; the case is (in
my opinion) not one to be decided by an attempt. to bring the
contract within the one or the other of the two categories of
sale or agency; the -provisions of the document are equivocal,
some lean towards the one relation, some towards the other.

Therefore we must examine the document as a whole and in
ity several parts, and also the surrounding circumstances, for thus.
on]y (as it appears to me) can it be determined whether or nob
an obligation to account exists, - :

‘To _place the Court in full possession of these surroundmo-
cireumstances the plaintiffs proposed to lead . evidence in order

to show thst according to commercial usage in Bombay, when .
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business was done on mdeuts like the- present accounts were
never given, as “the profits were ‘the importer’s remuneration,
and that thls has been- repeatedly recoomzed even by the defen-
dont, o )

“Mr. Justice Russell howexer dechned to n.llow this ev1dence

Objection was taken to this ruling when this appeal first cAme

before us-and we held this decision was wrong. .

The indent admittedly made no provision ‘in express terms
for the remuneration of the plaintiffs : it could not be supposed
that they were to engage in trade without any profit to thems
sclves: and (even in the learned Judge’s view of the relations
between the parties) in the absence of a special contract the
allowance and custom of trade i is the only medmm to ascertain
what is due : Roberts v, Jackson®,

‘Moreover it appeared to us that a matter of general and_ fdr-
reaching importance to the commercial community was involved,
“and as an appeal was made to the usage of trade, we thought it
desirable that the Court should be placed in a position to deter-
mine whether the alleged custom existed, and if so, what was
its bearing on the present litigation. :

Accordingly in the light of what had been deeLded in Ro&mson
v. Mollett®, Bourne v. Gatliff®, Cumming v. Shrand® and
Roweliffe v. Leigh® we framed issues which ‘we sent back to the
first Court that evidence might be recorded thereon. The i issues
were in these terms:

“71, Whether according to the custom of traae in Bombay when a merchant in"
Bombay requests or authorises a firm to order and to buy. and send goods to him -

fromh Burope at a fixed price nett free godown mcludn}g duty or frese Bombay
Harbour and no rate of remuneration is speclﬁcallv mentioned the firm is or is not
bound to account for the price ab which the goods were sold to the firm by the

manufacturer P
2. If the firgt issue is answered in the negatxve does it make any difference

that the firm receives commission or trade- diseount from the manufacturer either '

with or without the knowledge of the merchant ?
8. If the first issue be answered in the negative them at the dates of the
soveral indents in snit was the defendant aware of such custom ?

@) (1817) 2 Stark 225. -+ - @@ LR 7HL 802
() (1844) 11 CL & F. 45, ' < (4)(1860) 29 L J. (Ex.) 129,
© (1877) 6 Ch. D, 256.
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-4, Apalt from any general custom of trado what in relation to tramsaetlons of :
the cha.ra.cter indicated in the 1st issue hasbeen the usage (@) between the pIPmt-

-, iffy and the defendant () between Mesars, Beier & Katz and the defendant P ™
" CpOTATAL -~ - - : :

M Evideﬂce has now been recorded and returned to us by
M. Justice Russell, whq -has given us the’ beneﬁt of hlS oplmon'

. as to its value and effect.

~ When eighteen witnesses had been exammed by the plamtlffs,

the learned J udge intervencd and expressed the opinion that it

was not necessary for the plaintiffs to call any further evidence, -

-, though Mr. Robertson, who appeared for the plamtlﬂ's, intimated
_ that he had 80 more witnesses to call in supporb of the custom.
-~ The defendant too on his side called many witnesses,

‘The majority of the witnesses called by the plaintiffs are’

~ the representatives of large importing firms in Bombay, and
‘most of them acbually do business on indents practically undis-
A tinguishable from that with which I am now dealing.

_All these- Wltnesses are agreed that in the circumstances mdl— :

cated in the 1st issue the firm is not bound to account for

_ the price. at which the goods are sold to"the firm by the_
manufacturer, :

Ibis unnecessary to dlSCl'lSS the evidence of each one in de-

" tail : it will suffice to examine the evidence of the first of these :

* witnesses, Mr. A,bercrombw, who is fairly typlcal of the magomty
" that follow. ’ :

He represents Messrs. Latham Abercrombie and Co and has

‘ been  Chairman of the Chamber of Commerce. He has had 30

years experience in Bombay : his firm has been taking mdehts.i

. in'Bombay, the terms being free Bombay Harbour, free ex godown :
- and ¢, £, i ¢ i, for the last 10 or 15 years. When the price is -
fixed in the indent the firm, he says, is not- liable to account for -

‘the price paid to the _mak_er they have never accounted to the
indentor, and he has never demanded it : if he did they would

. not give it : when the price is fized they get nothing from the
~ indentor except the fixed price: 1t makes no difference whether
_ the firm receives commission or trade discount from the maker
~ cither with or without the knowledge of the indentor : he believe$
- b to bs the custom in Bombay : his firm gets their profit in the -



VOL. XXX.] . BOMBAY SERIES.

" price : the price to the indentor covers every single thing till the -

goods arrive in Bombay : the dealers knew they got their profits
"in this way : the home firm can decline the indent or not: the -
“home firm accepts the indents: if they miscaleulate . they are -

“still bound by the indent if they have accepted it.

Mr, Abercrombie was cross-examined; but his evxdence was
in no way shaken, and what hé has sald is borne out by the
plaintiffs’ other witnesses. : '

Of these other witnesses 8 or 4 are no doubb the representatlves
of firms, who 1mp0r’o on documents dlstmgulshable from those in
suib. -

~ From among these I will take Mr. Armstrong, the present
Chairman of the Chamber of Commerce, whose evidence affords

a sample of what the othér witnesses of this class say. He is a .
-partner in Lyon and Co. and has been 20 years in Bombay : his

firm brings out goods free Bombay Harbour, and ¢. f. i. e. i and
sometimes free ex godown,
In reference to the 1st issue he says he Would not accouﬂt
for the price, and that it makes no difference whether the firm
receives commission from the maker with or without the inden-
“tor’s knowledge. He deposes’ that - they have never accounted
“for the price, and an account has never been demanded ; that -
after they have accepted the indent they were principals and of
course should carry out their contract and that after acceptanee
it becomes a sale. ° L
Mr, Armstrong was subsequently called by ihe defendant as a ,

. witness, and it then appeared that the indent was not the only
document employed by his firm, but on acceptance a sub~
‘contract form is employed and the transaction becomes an absolute -

‘sale from Lyon and Co., Bombay, to the indentor.

- It thus appears that Mr. Armstrong’s firm, with more regard

‘for actual facts than is according to the evidence generally
observed, uses documents, which give accurate expression to the
transaction in' its several stages. To this extent this evidence

is not of the same value to the plaintiffs, and this remark applies

also to the evidence of Mr, Barraclongh and Mr, Gillum, thouo\h
cach of them, as gentlemen engaged in business in Bombay,
'Would angwer the ﬁrst two issues in the plaintiffs’ favour.
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* In addition to the 'evidence given by the representatives. of
firms, there is that of Mr. Wadia, a salesman of 42 years ex~
perience, Yamin Turki, a dealer, Mr, Gordhandas Khimji, a
piece-goods merchant in a large way, Mr. M, N, Gazdar, who is _

~ in the plaintiffs’ employ, and Mr. J ackli, one of the plam{uﬁ's, all
of whom support the plaintiffs’ view.

While Mr. Sorabji M. Shah, who was called by the defendant
says, “ the indents give the prices. The goods are to be ordered
out (sic) a certain price. I think it may not be f:nr but the firm
must take the profit in answer to issue 1.” . S

Other witnesses called by the defendant would answer the
Ist issue in the negative, though it obviously detracts from the
value of their evidence that in no single instance has it been

~ shown or even suggested that an account has been rendered,

Tt is true that by some it was stated that an account has
been demanded, and that the demand has been met by demon+’
stration that there had been no profits; but these statemeuts
have been supported in no instance by documentary evidence ot
by the testimony of any one from whom a demand is alleged to-
have been made. This (in my opinion) largely dlscounts the
worth of this evidence,

But the defendant does not 1est his opposxtlon to the plalnt-
iffs’ clann on this-alone ; he relies on other circumstances, which
he urges are in his favour.. Thus he points to Exhibits Refer-

ence 8 and 9 as implying that when he dealt through Beier and
Katz—and ‘T may here remark- parenthetically it is common

. ground that business with that firm was conducted on precisely-

the same lines as with their successors, the plaintiffs—he. was
brought into direct relation with. the maker, and in support of

~ this he points to the statement “the maker refuses to listen-

to your offer *” in the first of these letters ; and “ the maker refuses

’, selling at your limit’ whlch is too much below costs ” in the?
second. T '

N elther of these statements was put to M. J ackli i in, croqs-'
examination either at the first or the subsequent hearing.

It has been suggested before us -that. thesé letters must ha.ve ;
been a very recent- discovery. But taking them for what they
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‘are worth it is to be notlced that they were wutten as far back

‘as 1895, and stand alone,

‘But apart from that, do th lly support th tion
p om tha ey rea y uppo e sugges 10n ey

 m aid of which they are read ?

Tt cannot be pretended that cither statement is literally .
correct: the defendant’s offer, it may be assumed, was free

Bombay Harbour, or ‘on equivalent terms; but manifestly and
admittedly no offer on that basis would be made to the maker.
T think these statements mean no more than that the terms on
which the maker is willing to sell would not allow of the firm’s
accepting the indent, and this is all that was intended to be
communicated.

I.cannot regard either statement as showing that direct rela-

tions were established between- the indentor and -the maker;

" each is_just one of those elliptical phraseb, which, read htera.lly,
is based on a fiction that deceives no one.

Then stress has been laid on the advme notes (Exhlblts
Reference 2 and 8) in which a reduction in price was made.

- But the reduction was not made after acceptance; it merelj’f

was that the firm said it could do the particular business on
~more favourable terms than the indentor had proposed.

It has been urged this could not be so because, 1t is sald :
- you do nob find generosity in business ” ; but the fact remains

‘ desp1te this notional maxim of commercxal life.

- The truth is, as Mr, Armstrong pithily remmks,  sometimes

acccptmg at a less price doubles the order. It is a matter of

policy.” _ . N

Then much is made of the fact that in some cases invoices . -

have been sent direct to the indentor, but in none of the
instances specified has the fact been of value, because in them
the indent has been addressed direct to the home firm,

~ Taking the whole of the evidence into consideration the

conelusion to which I come is that, according to the custom of -

trade in Bombay, when a merchant requests or authorizes a firm
to order and to buy and send goods to him from Europe at a

fixed price nett, free godown including - duty, or free Bombay,
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Ha,rbour and no rate-of remunemtlon is specifically mentloned ’
the firm is not bound to account for the price at which the goods :

‘were sold to the firm by the manufacturer,

- I further hold that it doea not make any difference that the :
firm receives commission or trade discount from the manufacturer
either with or thhout the knowledge of the merchant,

. That the defendant knew of thig custom there is in my

~opinion no doubt.

Though he bas had deahngs for a consxderable perxod W1bh
the- plaintiffs and their predecessors, he never has asked for an
account, and he is not able to point to or even suggest, any
instance when an account has been furmshed either to hlmself

" or any other dealer.

‘And yet he mus have known that - -profits were made hé

~ cannot have supposed that firms worked for no profit rand it
- obviously is no answer to say that it never came to his khowledge

in any partmular transaction that a profit was made by the

 difference of prices. . H¢ never chose to- find out, because hlS

rights were. samsﬁed when he got the goods at the indent ; price.’

The defendants version that he was™ told the plamtlﬁ's vonly'~
profits were a five per cent, commission from the manufacturers is

' ~one I do not credit : it is emphatically denied by the plamtlffs,

and is in my opinion highly improbable. -

But then it has been ingeniously argued by.Mr. Sbrangman'
that we cannot have regard to the custom proved, becpuse thereby
an incident would-bs annexed “repugnant to, or inconsistent’
with, the express terms of the contract’” (section 92, provisio 5

* of the Evidence Act).

But there is a fallacy underlying,this: the incident is cleariy.

_not repugnant to.or inconsistent with any express term of the

conbract. There is no erpress term that accounts shall be,_
rendered : it can only be claimed that the obligation exists by

implying, or importing into the contract an 1nc1dent of thet

relations between a principal and his agent. . - -

Moreover the argument assumes that the contrach between the;

parties was that of agency.
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- I have alreadv said that on this point the express terms of
the Indent are equivocal, and it is interesting to trace how i m
praetlce these transactions are carried to completion.

In the case of Messrs. Lyon and Cos dealings there are two
dlstmeb pheseq of the transacﬁmn, each marked by a separate
document.. . o : S :

First, there is the tndent pute and sxmple smd then the con-
tract of sale between the firm and the dealer ; so-that the transe

_action begins with a request or authority, on the basis of which
the firm enters on negotiatiop with the European house- with a

view to learning whether the dealer’s proposals are feasible, and-

-when this is ascertained in the affirmative the contract for

~saleis made. No doubt the course of dealing in their case is in

~accord with the documents passed, but I gather that this is so
“because this particular firn is careful to see that their documents
‘are in agreement with the course of trade. - .

. So again Mr, Abercrombie states, ‘that” the ﬁrm is bound to
deliver if they accept the indent, and this view is to' be found

running through the ev1dence of the other Wxtnesses called by:

the plaintiffs. ,

' Even as between the parties to this suit we ﬁnd goods supplied
“under the indents described ‘as b(myﬁt of Beler and Co, (see
-Ex. A, Al). R
f ‘In the view however that T take of bhe case 1t is not necesmry,
‘nor”is it desirable that we should decide “whether on the
acceptance of the indent the relations of the parties became
crystallized into those of vendors and purchasers pure and simple,
for apart from that, I hold that on the terms of the indent viewed
in the light of the custom of trade in Bombay the phmuﬁs
are under no ¢bligation to-account. :

So far I have dealt only with indent No, 318 : 1t has not been

suggested that the others can be differentiated from it except that
some of them were earlier in date than the 1st of January 1901,

- The firm of Beier and Co. dates from the st of January 1901,

Prior to that the plaintiff Paul ‘Beier had traded in partnership

with a Mr. Katz under the name style and firm.of Beier and

‘Katz. The defendant contends that the mdents prlor to the 1st of
B 991—-—4
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Janvary 1901 were with Messrs, Beier and Katz, and that this

‘suit cannot be maintained by the present plaintiffs, This
' objection has no substance in - it. Not only was it arranged -
~ between Beier and Katz prior to the date of these indents that

no obligations should be taken to be performed after the 1st of .

January 1901, the defendant with full knowledge of the dis-

solution accepted delivery of goods under the indents from the )

" plaintiffs in whom the property in the goods was vested.

“Under the circumstances, I am ‘of opinion that the defendant

~cannot successfully contend that the present plaintiffs cannot sue.

Mr. Justice Russell has directed by his decree that the

' P1 uthonotary should forward the plaint and other document to

. Katz at Lyons ab the plaintiffs’ expense and has given
Ml Katz hberty to intervene in the suit.
_ The direction was given against the iill of the plamtlﬁ's and

' .the defendant has not attempted to support it.

‘When the case was before us prior to remand we deteruuned

“that this order must be set aside.

The result is that there. will be a decree for Rs 4724 (the
sum agreed by the partles) with interest at 6 per cent. to the
date of the decree.

-The plaintiffs must get all theu costs of the suzt mcludmg\ '
resérved costs, but in respect of the costs of the summons of the

- 17th day of March 1903 we cannot direct them to be taxed on the
* footing of the summans being certified as fit for the employment .
“of counsel. -The d_ecretal‘ amount will bear interest at 6 per cent. s

. : Ap[eul allowed.
Attorneys for appelhmts -—Me:sm L’zc/mel/ Jlfmozmja a;ul '

Attorney for respondent -—Mr K. D. S/u'oﬁ
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