96

“ih 1904,

j‘?iSeplember 15. ‘

_only to a rateable distribution among the creditors of the estate, . o
N sequent ‘gale in execution eould not be set aside. . ,
™ Held, further, that according to sections 244 and 13 of the le Procedure
, Code (Act XIV of 1882) the decree having been executed, the execution bound

- therefore, res judicata,

_: the ground that the suit had been valued at Rs. 640 and- was one for a declara~
' tlon, the prayer for possession being merely consequentxal
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Bcfora }lr Jastzce Bussell amd .Mr Justwe Okamdavamkar.

- ‘BAI MEHERBAI (oxmnur, PLAINTIFF), Appxr.um, ., MAGANGHAND.

1\IO’1‘IJI (omanur. DEFENDANT), Rxspomnm.*

' szl Procedure Code (Act XIVof. 1882), sections 244 13—Inalzan Succéssion

Aet (X of 1865), section 282—Administrator, decree agamst—-Ea:gcutzon,
- sale—Suit by subsequent administratriz- to set aside - decree and sale—
.+ Fraud or collusion—Rateable distribution—Res ]udwata-Pracedure in

*‘creditor’s suit against eslate of deceased—Gourt-Fees Act (VII of 1870),.

y .sectwn 7-—Appeal

. -;A decree on an awa.xd having been pagssed against an administrator at- ‘the
+instance of a creditor of the estate represented by the administrator, certain
" property referred to inthe award was purchased by’ the decree- holder in _execu-’
- -tion proceedings with the sanction of the Court. Afterwards an adminisbrabrix,

-appointed in the place of the administrator, having brought a suib to set aside
- the decree and the subsequent sale in execution’on the ground that under sec-
tion 282 of the Indian Succession Act (X 1865), the decree-holder was entltled

Held, that in the absence of fraund or collusmn the decxee an‘

‘the parties and all per sons clalmmg through them, and that the questlon was,

. PER CHANDAVARKAR, J. :—%The posmon of an executor or admlmstrator,v

- 'as the case may be, of a deceased person, as such person’s legal representative

"in whom all the property of the deceased vestsas such by virtue of section 179

“of the Indian Successxon Act, may be sa.ld to be 51m11a,r to that of the Sebait of
-an Idol”

: Prosunno v. Golab() referred to and- apphed
*" A oreditor’s action against the estate of a deceased person should be trea,ted as ™
an administration suit, )
~ A preliminary objection was taken that no appeal lay to the High Court on -

Lt

Held, ovenuhng the ob]ectlon, that the suit fell within the seope of section 7,

_f. clause v, of the Court-Feos Act (VII of 1870), and that the real value of the~
pr opesky being more than Rs. 5,000, an appeal Jay to the ngh Cotm;. '

. Appeal No. 26 of 1904.
) (1875) 2L A 146
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FIRST APPEAL against the decree paséed By Chimanlal Lallubhai, -

First Class Subordlna*e Judge of Surat, in original smb No 222
of 1901, ;

The facts mqteual for the purpose of thlS report were " as
follows —

- One Beramji Kuvax_]l died on-the 24bh June, 1896, leaving
outstandings, debts and some lands, - On the 7th August, 1896,
Beramji’s- three sons and his brother Manekji mortgaged certain
property belonmng to the deceased to the defendant’s”father
Motiji Galal under a registered mortgage deed. Of the consider-
-ation money Rs, 2,142-8-0 represented a debt due by the deceased
Beramji himself, and the remaining Rs. 1,856-8-0 were paid in

cash by the mortgagee. Onthe 5th July, 1898, the District Court -

~of Surat granted a certificate to one Jetha Kupaji, one of tho
creditors of the deceased, to administer his property. On the 31st
July, 1898, the defendant (his father having died in the mean-
-while) and the said administrator referred to arbitration the
question of what- was due to him under the mortgage. Tlie
arbitrators made their award on the 5th August, 1898, The

defendant, thereupon, applied to the Court to' pass a decree on
_the terms of the award; and the administrator having ralsed no"*'

‘objection, the Court, on the 80th August, 1898, passed a decree,
No. 458 of 1898, accdxdincrly In execution of the decree the
defendant himself having -purchased the property with the
sanction of the Court under section 257A of the Civil Procedure
Code (Act XIV of 1882), the administrator Jetha Kupajiexecuted
in his favour a sale deed on the 16th September, 1898. ‘On'the
8th June, 1901; the certificate granted to Jetha Kupaji was
'rev_oked and on the 5th July following a fresh certificate of
administration was granted to the plaintiff Bai Meherbai, the
widow of Beramji Kuvarji, who brought the present suit to set

aside the decree, No, 453 of 1898,.and the subsequent sale under.

the deed dated the 16th September, 1898, and to recover posses-
sion-of the property, alleging that the mortgage, which was the
basis of the award and the decree, was exccuted by unauthorized
persons and, that the administrator Jetha Kupaji had caused a
-fraudulent and illegal decree to be passed in favour of the defend-

ant,
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The defendant contended mter aha, that the sale deed was
pabsed for valuable consideration and was binding on the plain-

The Bubordinate Judge found - that the mortgage deed dated

" the 7th August, 1896, ‘was genuine and bond fide but was executed

by persons not legally competent to do so : that the decree obtained -
* by the defendant against the mortgaged property on thestrength -
* of the arbitrators’ award was bond fide and leg#lly binding on the,
_ property and - the plaintiff, and that the sale deed dated the 16th

E 'Septembe'r, 1898, and executed by-the then executor Jetha Kupaji

in defendant’s favour, was not invalid and was’ bmdmg on.the

: plamtlﬂ' ‘He therefore dismissed the bult

" The- plmntlﬂ‘ appea,led . CE
- At the hearing a prehmmary obJect1on was rmsed by the‘

‘ respondent’s (defendant’s) pleader that the _appeal " did not Jie to-

the High Court on the ground that the claim was valued at-
R, 640 for the purpose of the computation of the court fees,and

that the suit being one for a declaration and consequentxal relief,
was not excepted from the operation of section 8:of ‘the Sults
Valuatxon Act (VII of 1880), and that although possession was
.‘-sought to ‘be recovered, this rehef was prayed for as-conse-
- quential to the pnnclpal relief of declaratlon and the aettmg as1de~

of the decree. -
The - Court. overruled the objecblon, holdmo that the smt fell

* within the scope of section 7, clause v, of the Court-Fees Act (VII
. of 1870),"and that the real value of the property bemn' morc tha,n
: Rs 5,000, an appeal lay to the High Court.

Setalvad, with * (Manmukhram K. Maﬁta), for the appellzmt

v (plamtlﬁ') :=—The_sale in question being against the provisions of
 section 282 of the Indlan Succession Act, is 1nva11d The adminis-
- trator was bound to distribute the proceeds of the sale rateably-

“and could not legally give priority to the defendant The mere
" fact of the decrec being passed in clefendants favour- could: not
- pub. him in a better position and he had no right to get by the
sale more. than he was entltled to on a mteable dlstrlbutlon.

o Manubhaa Nanablm, for the respondent (defendant) —-An

administrator has an absolute discretion as to selling the property

. of the deceased sectlon 269 of the Indian Successxoq Act
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The déeres glves us pnomty  Section” 282 of the Indmn oA,
v:Succeselon ‘Act does notin-any way affeet the rights‘of a’decree- - m .
“holder.” = The debt having béeome merged in the decree; he i§ mo . B
longel a ereditor, | The administrator is bound to obey" the decree MA::'A::
to: its fullest’ extent, and if he declines he can be’ compelled to~ do . OHAND, -
fso under the provisions - of- the Civil Plocedure Cade relatmg to
;executlon .NLM}Om'Ml Vi Reed(l) Remfry V. J)ePemng(?) K/umu- :
"Maz V. Ho;maysﬁaw ERE IR
.. “At any rate the questlon of. the vahdity of the sale is concluded
_by the proceedings. - The present administratrix- czmnof questlon
_them beeause she had not urged fraud and proved it:-She stands
‘in the shoes of - the former * admlmsbmtor*and is as eﬁ'ectually
" bound bv t.he proceedmas a3 he wag,

Seialbad in reply

. CHAI\ DAVARKAR, J -—The appellant Bal Meherbm, as admmls- :

'_tratrxx of ‘the” estate of her deceased husband Beramgl Kuvary,
brought the smt out of wluch this appeal. ha.s arisen, to set agide .
the decre= in suit- No, 458 of 1888, .obtained. by the respondent«
,a,o-amsb the former admlmstrator of the eetate .and the-sale which ¢

: took place m execublon of thut decree, Ttis contended before

“usin supporb of this. appeal that. the: respondent, one. .of the.
'credltors of . the deceased ‘had, “under- section 282 of the Indian.

- Successmn Act 0. rwht of priority. over. other credltms hut- was .

: nly entltled to rateable distribution. _ In answer to that'conten- .
tion it. is - urged by the respondent’s pleadér, on: the: authonty of

' Nzlkomul V. Reed(” Remfr 'y Ve DePennmgw and’'s dlcuum m
Kﬁzxsrubﬁm Voo [Imma;s/m(3) that the said ‘section "hasno' ‘applicas
tion to'a creditor; who, baving obtained a deeree, hag’ executed it
according-to the'provisions of the Code of Civil- Procedure. : Ib is

- not necessary to decide in this case whether the’ construction, puﬁ
'upon the secblon, it the decmon cited is norht In the present
-¢ase,. the 1esponoé'1t blought suit No., 458 of 1888 aO'amsb the
former admmhtrator of the deceaseds estate lu respect of a debt
due -to- the re@pondent hom the sald estate. A decrcc Was
obbamed m thmb surt agamst the then admmxstratm 3.5 and

u) (1812) 12 Beng L.R.28% . .o @ (1884) 10 Cal, 929.
7 o o (1892) 17 Bom, 637 at p. 042,
B 1379f-2 o
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. in executlon t.hereof the sa1d udmmnstmtor executod the sale '
2 . deed, now.in. dxspute, with the sanction of the .Court 6btained-
- - under section 257A: of the Code of Civil Procedure.” Under these
.clrcumstances, the, decree obtained and executzon hail’ agamst the
* former udmmlstrator, in whom the atrgregute of rights and obhga-
tionsof the deceased were vested as the legal representative of ‘the
_estate, are binding upon his successor as long as that decree and
‘the " sale consequent -upon it were not the result of fraud or col-
lusion s see Satra Gokuldas Marwadi v. Maria Conceicao®™. The
- Jower Court has found that the decree and the sale are not vxtmted
'.,velther by fraud or collusion, and the appellant’s counsel. before us’
“has not only not questioned that finding but has conceded that
- the ev;dence is not such as to Justxfy the presumptlon of fraud or
“collugion, - -

- But it was further ur«ed for the appellant that though the

" decree-obtained in the previous suit was binding and’ could - be
- éxecuted, the only execution allowed by law was that authorlsed

by -section 282.of the Indian Succession Act—that,: in-other -
words, havmg obtained his decree, the respondent was bound by

" thab section to ask for a.rateable distribution in ilue. course of
admxmsttatlon in eatlsfactmn of his decree and that was his. only
~right. “The answer to that is, that whatever might ha.ve been
© the proper way of executing such a decree, as a. matter: of: fact,

it was executed, rightly or wrongly, under section’ 257A of the

= Civil Procedure Code. According to section 244 and section 13
- of the Codesuch execution bound - the parties to'the decree and
-all persons claiming under them ; and the question is 7es judzcata
- The former administrator represemed the estate for the purposes
of: that execution, and, in the absence of fraud or collusion on his
~part, the orders in execution and all acts done thereunder: bind
- the. estate and* consequently the present admlmstratnx who
B repr esents it,

‘The poamon of an executor or admxmstrator, as the ‘case’ may

jfbe, of 8 deceased person, as such pevson’ s legal representatxve in
* whom all the property of the deceased vests as such by virtue of
~section 179 of the Indian- Suceession” Act _may ‘be saxd “to be

snmlar to that of the Sebait of an idol. "It certamly ‘cannot be

‘worse, .. -An. ‘executor” or admmlstrator has, under sectxon 269

0) (1883) P. I 23 355
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power to sell the property of the decea.sed A Sebalt 1s'
BAI Mxm:n- .

empowered to do wha,tever may be reqmred for -the service of-

the idol and “for the benefit and.preservation . of s property at.

“least to s great a degree as the manager of an infant heir” : see
Promnna v. -Golal® where the Privy Council’ have beld" that

decrees and _]udmnents obtained "auainst a Scbait: are. bmdmo'»’:f

upon hissuccessors in the absence of frand or. collusion, because

-the succeeding Sebaits “in fact form a continuing representatlon -

of the ‘idol’s property.” . The same principle applies to executors

- or adininistrators. - They likewise form a continuing -representa- -

‘tion - of the deceased’s estate. - Therefore, a dectee obtamed and

executlon had against them must bind theu- successors in the :

absence of fraud or collusion. .
_On this crronnd we ¢onfirm the decree Wlth costs. o

" TThis result is'no doubt to be regretted, beécause' it" vxrtually .
glves preference to one creditor as against other creditors’ of. the -
.deceased’s eetaze, whereas the rule of law is that . they’ shall all '
. share mteably " But the result is due to the fact that that rnle ;
~of law has to give way in this case to another rule, i. e., the rule -
of res mdwata,, which could have been avoided ‘had the Court, .

_ which passed the decree in the suit brought on an “arbitrator’s
“award. by the. respondents father as a creditor of the deceased,"

treated it, as it should have, as an administration suit and paqsedv .

1ts .decree -aceordingly. ‘We think that we must take this

opportnmty of impressing.upon the Mofussil Courts the neceseuty_-

" of treating a creditor’s action against a- deceased person’s:estate:

_as an administration suit and insisting upon_the amendment. of -
the plaint in such a suit on that basis. - Where the plaintiff is not 2
wﬂlms_r to amend, the Court, if it finds the claim proved, should -

“pass a decrée slmply giving him a declaration of the debt dueT
- and'a declaration besides that he is entitled to satxsfactlon of the,
. decree according to law in due course of administration- and not
- otherwise. - It is the duby of the Court to.see in such actions.

* that one creditor is not enabled to gain’ adv antage over other )

creditors by getting” an unconditional decree for fall puyment
~and executing it aga.mat. the deceased’s est.a,t.e to the pregudxce of
those CrEdltOlS. _

LGB R
Decree conﬁmed.

(1) (18‘75) 'L. B 21 A 145 atp 162,

o
0ot -

au s

- .MAqu
CLl fClIANnt:.



	Page 116 
	Page 117 
	Page 118 
	Page 119 
	Page 120 
	Page 121 

