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3APPELLA"1‘E owIL;

Bg“ore Mr. Justzr'e Russell and .Mr JustzcezC'Izandavarkar

RASHID KARMALI AND ANOTHER (ORIGINAL DEFE‘IDA‘ITS) API"ELLANTS,
: % SHERBANOO (oRIGINAL PLAINTIFF), REsI'ONDENT*

.Kluya Makomedans-—Marrzage by MaTomedan wtes—Successmn and mlzmt—
R ance—Emdu Law—Wzdow—Mamtenance. ' :

Although a KhQ]a and his wife are married accordmg to Mahomedan ntes,

yetat the time of his death, so far as regards the succession of his property, he
is a Hindu. If his brothers lived joint with him, his widow would be enhtled
to maintenance out of his estate while his property devolved on them.. -,

. According to Vyavahar Mayukh which governs Khojas for the purpose of
mhentauce and succession, whena person inherits the estate of the deceased,
ho tales it as an wuniversitas w1th all the rights and ‘liabilities annexed to it.
Maintenance of those whom the deceased was bound to maintain and paymaent
-of his.debts are 11ab111t1es which are annexed to the estate in the ha.nds of those
who take 1t. v

MR

APPEAL a,vmnst the decision of Skinner Turner Assistant Judge

of ‘His. Brltanmc Majesty’s Court for Zanszar, at Zanz1bar, :

m orwmal suit No. 886 of 1903.

: The plaintiff was' the widow of one Naser Karmall, a Kho]a.
Mahomedan of Zanzibar, Their marriage took place on ‘the .
- 30th December 1900, and at the time of" the marnage they
, enteled 1nt0 a contract in writing as follows t—

Mo wit ‘(that) we the undersigned confess befole the aforesmd Jamat by
this wrltmg that we are married to each other of our free will, cobsent,
_in possession of our ssnses and ‘wisdom. accordxnv to the tenets of the holy .
~religion of “ Shia Ithnashar' ” gnd according to the lmdermentloned conditions,
~ rules and covenaiits and tenets of the holy religion . of 'Shia Ithnashari
" and the customs of the aforesaid Jamat which may not be against its (rules)

" we promlse to act according to these rules and e are bound oulselves to oarry

out these rules; these are a3 follows : _ . . »

(1) Should any dlspute or dxsa.o'reement arise betWeen us then in that
' ', “case - We agrée to refer the samé fo the aforesaid Jamat ‘and upon such’
: “reference’ should the aforesaid- Jamat call’ one of us at‘the placo and time
© - appointed by ‘them we agree. to attend without delay at the place and time
- soappointed, If after attpnding: and stating the points. of dispute and
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dls'mreement (before) the aioresznd Jamat we or one of s should delay'

_or neglect or make default in.attending and -without permission ‘of the
- 'afmesald Jamat we-or any one of us'go to some other place then in ‘that case

we give full power to.the aforesaid Jamat to hear the claim ex parte and
_. whatever they should. decide about both the parties or send us (back) wherever
we might have complained, we are bound to fulfil and act accordingly. -
‘Should any of us complain to the Government or Court in any way .against the
. decision, we are bound even then to give respect and accept the decision. of
. the aforesaid Jamat, there should be no dispute or objection about it, " ;- : S
(2).1f any thlrd person (party) should complzun against us, the. aforesaid -

" or undersigned are bound to act in that dlspute of dlsagreement as’ mentloned
"—‘"m the 1st paragraph (of*t].us deed).

Some tnne.after the_ mam_age Naser Karmali began to.show
symptoms of consumption and he on the 20th Vaisakh 1957 .
(10th May, 1901).execdted a deed of sale in the -“:follofvilfa_g
terms t— ‘ v

Wutten by me' the undersigned Khoja Naser halmalx ba.]nam. To w1t,'
"Bhai Ismail Karmali SaJna.m To wit, our father the’late Karmali Sa._]nanlv
" died and power (of a.dm1mstrat on) of whose (es‘ate) was o'btamed by you
".and me two persons together Since that day and up to ‘dateall’ the property .
- was and is joint (between) you and me. Now from this day T ssll you: :this
_ day all that my half of immoveable. and moveable property, cash whatever

© it may be, for a small price, because I have no children, and’ régarding you

as my child, I sell to you with my free "will and in sound mind my half share.
for Rs. 5,000 . ... From this day you are the true owner of all the business,
property moveab]e and immoveable, cash, outstandmg ‘debts’ and “warkas
_which maybe in my name, From this day neither I nor my heu executors }
hzwe any right to all these, and if fany. one) olaims (it) is null and v01d

On the 14th Asa,d 1908 (lst Aunrust 1901) Naser Karma,h ‘
executcd a will whereby he appointed his two b”others Rashid -
. and Esa (Iswail) Karmali his executors amd probate “thereof
-was granted to them at Zanzibear after the death of the testator -
whlch took place on the 20th January, 190&. The materlalt
pros isions of the will were :—

1, I have sold.my ‘estate for Ra 5.000 to my brother -Ismail” Karma,h
nd the deed of sale was wntten in his favour on 20th Vaidakh' ]957 BeSIdes
* this there are golden ornaments the distribution of which ha.é ‘been. ma.de as
noted below and should bo considered valid, - * - %, L A
5. The value of the golden ornaments is- between Rs.-1 500<and Rs 1 600 :
and this 1 keep for my own uso consxdeung it amy r!ght to share- In the evcnt
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avof.my,; blewthmg last both of my orothers Rashld Karma.h and ]'sm,ul Karmah
;are my trusteess ;. -

;5. The one-third of the amount realized from the S‘lle of the above omaments
fshould be spent in the' performance. of my funeral eceremonies -and other
:religion® right vites .'. . . . . and the balance divided between my above trustees
: Etn:l other heirs accordmg to the law of * Shia Ithnashari.” = =

- the “executors. Rashid and Ismail Karmaﬁ alleging ‘that  her
-'deceased husband had by his will absolute]y ignored her rights as,
ﬁ‘:a widow and praying that the ‘sale-deed dated the 20th 'Valsakh

*1957(10th May, 1901) be set aside and it be declared that the’
"deceased died intestate with respect to the property conveyed -
stherein ; that the plaictiff’s share in the said property be deter-

‘mined ‘and that a receiver be appointed to take charge of the.

iproperties,. ‘assets and books of accounts in the: hands  of
‘the defendants. The. plaint further alleged that the considera-

“tion, namely ‘Rs. 5,000, mentioned in the sale-deed was wholly'b

';;madequate o : -

: - The. defendants contended inler alza, that the Qale-deed was a
;'flegalvandb valid document and defendant 2, Esa (Ismail), had
“thereby - becorme absolutely entitled to the property thereby
g}tmnsferred that the value of the property was Rs, 35,000; that

}'the ‘deceased ‘Naser Karmali was a Khoja and the law, 1n the *
f:absence of proof of custom to the contrary, applicable to all-.
matters relating to his property and the inheritance and succes- .

f;"‘swn ‘thereof was Hindu law and that the plamtlﬁ' ‘was nob
’ entnled to any 'sharo or interest in his property.

+:The Judge hield that the plaintiff being the widow of a KhOJa

5j’fwas only entltlcd to maintenance at a reasonable rate %o long as

“’she -remained - unmarried and chaste, and reserved liberty to -

"’partws to -apply 'if they came to no arrangement as to main-

" tenance. - Subsequently the parties having applied for a review

of thejudgment, the Judge fixed the rate of plaintiffs main-
. tenance at Rs. 35 per month and directed that it should be made
“a charge on the immoveable properties acquired by Esa (Ismall)
" from plamtlff’s husband,

"\vThe defendants appealed.

' (defendants)

‘The plamtlﬁ‘ in the year 1903 brought the present suxt aoramst '

s.gV Blmnriarlar (thh M. M. Karbﬁan), t'or the appellants_
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There Wwas no appearance for the 1espondent (plumtlﬁ)

.

N RUSSEL J -(Aftet sta,tmrr facts)-—The iollowmcr 1s:ucs were
raised by the J udge-—1 and 2 the material ones were:—"..-
1. By what law are the parties governed in. ‘this case ? 2 ,
2, _Ts the deed of 10th-May, 1901, invalid ? If so, What is the
sha.re of the plaintiff in the intestacy thus created.? '
* Tn his first judgment the learned Judge did not decxde elther
of these issues specxﬁcally, but held as follows — - ‘

I hold thelefore that on the document (the’ mamage contract) the patbxes :
rema.med Khojas, governed therefore in matters of inheritance and succession- by.
Hindu law. ~Under these circumstances the plaintiff is only entitled to main-

tenanoe while she remains unmarried and chaste ; and it is not necessary for me

to decide the question of the validity of the document of 20th Vaisakh (10th May,
© 1901). T therefore declare that as the widow of a Khoja, the plaintiff is entitled
- to maintenance only while she remains unmarried and chaste,’arid she must have
this at a' reasonable rate, eonsidering the condition of life of her, husband.

+ Costs to come out of the. estate, Liberty to apply if parties can cqx_ne‘.td no -
ﬁrfahgement as to m'aintenance s ' ; -

The defendant apphed for a review of, this judgment and
the followmg is the note of the learned Judge of the arguments : - '

Fra/nu oze, for plaintifl, shows cause.

Wilson, for defendants,

" Framroze : Section 623 no objection for dealmg with the minutes of ]udgmenf; -
- Wilson : She ‘gels } of 2 under the will. Is ‘ghe entitled o mm,ntenance

as well Consent to amphfy 16

. These last Wordq are to our mind most lmportant as they show

that the defendants’ attorney consented to the plamtlff' gettmg

more than the will gave her.. . .
The learned Judge then gave his Judgment on the reuew'

: a.pphcatlon and began it thus:—¢ The parties have now agreed on -
* an-application for a review of my Judormenn by the detenda.nts, g

that I should review it to the extent to which I did mot decide
(1) the ‘validity of the document of 20th Valsakh and *(2) “what
_ property is to be charged with the pla,mtlff’s maihtenance and it -
seems to me I have power to do this” He accordlngly held'
“that the said document _]udged by Mahomedan- law was v'ahd '
that the property so transferred was subject to the Hmdu Iaw as '
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_to mamtenance, that Esa. Karmali had knowlednre of the mten-" .
" tions of his brother so as to brmg him within the providions of..- )

section 89 -of the. Transfer of Property Act, that the property
; conveyed by the deed of 20th Vaisakh was conveyed subJeet to the

" right of hers (plaintiff)” - He therefore fixed ‘the rate of main-

“tenance for the plamtlﬁ' at Rs, 35 per month and directed that
this be made a charge on the 1mmoveable prope1t1es acqulred by'

Esa. from Naser.
© An appeal was filed from th1s decree end wa.s arcvued before

. Chanddvarkar; J., and. myself. ‘But unfortunately the’ plamtlﬂ"-‘
.respondent was not represented before us. ' From the ‘above -

 statement of what took place before tha learned J udge we shotild

be prepared to hold that the defendants by their atborney Yaving

‘apparently consented to the plaintif’s being decreed more maine-
tenance, it is not now open to them to argue that she is not

_entitled to’ any. ‘But this would not, we think, be a sahsfactory '
way of disposing of the case and we proceed to deal with it on_ '
“its merits and to consider the law applicable thereto. Nor wduld
it be satisfactory to decide the case upon the ground that no’
vendee being .mentionéd in the deed of sale the property therem '

' lcompmsed did not pass to any one.:

- But it appears to us that the point of time to be cons1dered;'
is the death of Naser Karmali, Although he and plaintiff wers’

 Mahomedans married according to Mahomedan rites, - yet at the

.‘moment of his death so far as regards the succession to his pro- .
* perty he was a Hindu. . The living Mahomedan by v operation of:
law became a dead Hindu. His brothers living joint with him,"

. ‘Naser’s wife would on his death be entitled to mamtenance out
of his estate whxle his property devolv ed on them, - -

- According to Vya.va,har Mayukh which governs the parbles :

a8 Khojas for the purpose of inheritance and ‘succession,” when &
. person inherits the estate of a deceased he-takes it as-an univer-’
* sitas with all the rights and liabilities annexed to it. - Mainten~’
" ance of those whom the deceased was bound to maintain and

- payment of his debts are liabilities which are annexed.to the.

estate in-the hands. of those who took it. - Therefore althou"h

- Khojas are governed by Hindu law for the purposes of succession °

and ‘inheritance the limited application of the said law attracts

" with it all the. consequences which attach-to it under that law. -
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e, 1004, " To hold otherwxse Would be a mamfest mJustlce to the W1d0W oE-
_‘Rasm . - & deceased Khoja or Mahomednn as he might on the one hand
15__‘.=hu:,’f‘“‘r:"’ deprive her of her right of inheritance under Ma,homedan law
FuERpA¥00;. :and of her right to “maintenance under the Hindu law :- See
- Mayne, page 592, section 458, 6th edition, where it is' stated
“the, oblwa.tmn extends even to the ng when he takes the
estate :
» ‘The case of Lakshman Ramcﬁandm v. Sar'yabﬁamabma) is in
pomt Applying the principle laid down in that case,’ His
brother’s widow ab the time of the sale to Hsa had an equity
‘to & provision. which the Court will enforce to guard her agamst
.attempted frand. ‘What Esa’ purchased whetber in furtherance:
-of a fraud upon her or’ with the. knowledge-of a right which’
“would be thus prejudiced, was liable to her claim from the first,
’a.nd both lisa and Naser must have known that pla1nt1ff"s rwht
.a8 a (possible) widow of the latter must be preJualced by the-
“deed: of sale. Ebﬂ; hought the property with knowledge that if:
the plaintiff survived Naser she would be entitled to. mamtenv
‘ance thereout. ~ The sale was for & wholly inadequate consxdera.—
‘tion. If is nob necessary to decide whether the 1nadequacy
was such as to be evilence of fraud. 1In our opinion Esa, When'
‘e bought the property, must have known as Naser must a.lso
“have known when he sold it, that there was an mchoace ught in
“the plaintiff to maintenance which would on Naser’s dea.th rxpen
into-an actual and existing right. We therefore have come’ ‘to”
the conclusion that the plaintiff has got the rmht. t.o ma.mtena.nce :
Whlch the learned J udge has decreed her.
.The next question 1s.«the amount thercof. ,
Applymn‘ the prmclples laid down in Adhibai V. C'ursamlas .
Nat/mﬂ’ and taking tue value of Naser’s estats at Rs..-85,000— K
‘the amount the defendants value it at—in our opinion Rs 35 pi
’monbh is the proper sum to fix for plaintiff’s maintenance,
. This amount is declared to be a charge upon the. immor eable
:properhy left by Naser. ,
:“We therefore confirm the decree of the Courb below;‘;

Decrqe coiz‘ﬁ:'ﬁz'ét?;fﬁi

@ (877 2Bom. 494, - () (1856) 11 Bom, 190."
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