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~z:1In.this.case: the- htlgants are 1ndependent ploprletors, and 1b is .

f;z_lmeSS}ble to- regard them as individuals. having .such’ relations

-thelone tothe other as'would entitle us to treat the whole of land -
“in their possession as a common fund capable of. adJustment in such
@ Wa.y as-t0 enable us now.to give 5% of the whole to oneand the

‘remaining 3§ to the other. In our opinion the plaintiff has not
“shown-a suﬂiclent eqmty in himself as against the defendants in-
the suit, more - especially when regard is-had to - the ﬁndmgs of

gfact by thelower Appellate Court, and therefore the decree of the :

'flower Appellate Court must be confirmed with costs..

Deefe_e con ﬁrgw{l.ji’ -

APPLLLATE CIVIL

.Eefore Szr L H. Jenkma, K.O’ LE., Chief Justwe, and Mr Jushce Batty

NURUDIN AND OTHERS (OBIGINAL OPPONENTE), RESPONDENTS, - .

_’»Partztwn smt——Decree—Applwatwn for execution by defendant-—-Order for
[N emecutwn sub_;ect to payment ofcozcrtfees s

_*fees, the matter will be sent to the Collector for partltmn ?. The decree 1tself
- 1mpOsed nasuch term as to court fees. . R S
.+ The defendant having appealed against the sa.xd ouler, e

courf, fee on the pla.mt

4

'»APPEAL aO’amst an order passed by Knshnamukh A Mehta,
A.ctmg First. Cla,sq Subordmate Judue of Surat in an executlon
'ploceedmg.‘: L - - -
*. One: Hazrat’ Amtu]mbs& alzas Mamdl Begum‘ w1dow of Nawab
'f-. er “Kamaloodin Husenkhansaheb, brought a suit for partition
> of 7 certain - properties, including three - v111ages, against Mir

Nurudm Husenkhan and twenty-three othe1s, in the Court of

» =
g L

) * Appeul No. 86 of 1900

+and~ confusmn of boundanes per 8¢ is no groundf ;

%.VA.WAB MIR SADRUDIN (ORIGINAL APPLICANT), APPELLANT, v. NAWAB

defenda.nt to apattltxon smt apphed for execution in his. favour of the'
'*‘decree therein. ‘The Judge ruled-that on the defendant’s « paying the court

_: Held, raversing. ‘the order,.that the excouting Court having 1egard to thc -
" torms of the decree was not’ Justlﬁed in reqmrmg Payment of an a,ddxtmnal -
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the First Cla.ss Subordmate J udne of Ahmedabad The several

defendants having also claimed their shares in the properties, - 'a.
decree for partition was passed in the suit and the shares ‘of the:
several sharers were definel. The decree also, granted mesne-

- profits to the sharers.in proportion to their sharés and .forther:

provided,. “any. further orders or inquiries required for the
purpose of carrying out the above decree ‘are hereby reserved.’”

* Afterwards five of tae defendants, including the present appellant

(original defendant 4), having presented five separate darkhasts -

for the execution of the decree in-their favour and for the-
" recovery of their shares, the Judge passed the following order :~—
. . L -

_* The shares already determined by the statements of tho 'Comm'isslo'nex",’
- Mr, Motibhai, ghould be partitioned and given into the possession of the :
"*differont spplicants "* - * # through the Coliector of the District, on’ their

paying the neeessary court fees in Court. On their paying the court fees; the.

'matter will b sent to the Collector for partition. ‘

Aoa.mst the said order defendant 4 ha.vmo' preferred an a.ppeal

E C. ("ojajz appeared for the appellant (app"hcant defendant
4) The Judge had no authority to lmpose a term which was -
not in the decree. The Court executing a decres has to. ca.rry it
out as it stands and cannot vary it. There isno provision in the ’

. Court Fees Act empowering the Courb to refuse executiod of a "

decree on the ground of non-payment of court fees. Sectlon 6
.of the Act lays down no more than that a document - chargeable

' with court fees shall not be filed, exhibited or recorded in any: .

Court of Justice and that such document shall not be received or
furnished by any pubhc oﬂicer unless the proper fee- for it is~:

- G S Rao appeared for the respondents (opponents) ~-In a,

' partrtlon suit each defendant is in the same posxtlon as the

poqsessmn of his’ share by partmon unless and until he | pays the

jrequ1s1te court fee: Lakskman -v. Babajit, Balvant v. Nana@)

}Iaﬁadeva ve liamuman“” '

’ (i) (1883) sBém. Slatp. 84 - @ (1893)P.J. p. 9&
| 2@ G802, P. T p. 13,
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JENKINS, C. 7., -—The ony pomt in contest before us is

'bwhether the lower Court could refuse to send the decree in this .
-suib to the Collectm ior executlon except on the terms of courb
"‘_fees bemg paid. - o

- Primd, facie it is the rmhb of every httgant to ca]l on the',

‘Courts totake ‘such action as may be requisite .to secure the
execution of a decree containing a direction in his favour, - .«

. The: appellant before us is a defendant in.a partition’ suit

~and all he claims i¢ execution in his favour of the decree therein
and .the lower Court has ruled that on-his “paying the court

fees the matter will be sent to the Collector for partition.” .. -
- The decree itself 1mposed no such term: what nght then has

the executing Court to do so ?
- The Courts have no right to tax the subJect that is the
function of the Legislature, and so we must be satxsﬁed that

there is some enactmént which justifies the demand made in

~ this case by the executing Court.

Now ex" concessis this court fee iz to be imposed (lf at all).

Cin respect of the plaint; but the plaint is not the defendant’s
document, xo-why should he pay any fee onit? We can find
nothma in the Court Fees Act which i lmposes the burden, :* " *

But apmt fromn this what is the consequence when the properv'

court. fee is not paid? 'Simply that the document shall not be

& filed, exhibited or recorded in any Court of Justice ” and that'

1t shall not be * received or f urni-hed by any public officer.”
. There is no provision whxch stands in the Way of the appel-
' la.nts ‘application: -
* -We aré not now considering wha.t stamp the plalnt should
have omumally borne the only question is whether the execut+
ing Court ha\ ing regard to the terms of the decree is justified

in. reqmrmn payment of an additional court fee on the pla.mt’

’a.nd that:we answer in the negative.
Clearly no courb fee is payable in respect of the mesne proﬁts.’
" We therefore reverse the decree of the lower Court and send
back the case-to be disposed of on the merits, Costs witl follow
* the resuit. . The mouey paid into Court under the order of 18th
: October 1903 must be refunded to the appellant :

Decree rever:cd. Case remandad.
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