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'{Court emecutmg deciree,” and the opening words of the seelnon are o .1904;',‘ :
. The=following’ questlons shall be determined by order -of the m
?’Comt exeeutmg a decree >’ ; then follow the words on which the BALMUKm
“learred -Judges in that case rched T
k “With" all” respect we ave unable to see how 1t can be sald that
“Mr. Whitworth ecan in any -sense be described as ‘the. Court
fexecutma the decree. * He was not executing the decree, he had
‘no power to execute the decree, and no application for- éxecution
‘had - been .made, Even if the order passed by him' involved a
_question relatmﬂ to the stay of the execution of a decree, it stil]
would not be a question determined by an order of the Court
“executing a decree so as to fall under section 244, We shou]d
‘therefore have great dlﬁiculty indeed in followmd that decision,
‘o the ground oh which it is based. But apart from- that, ‘we_
;thlnk it is a sound rule that Courts of appeal should not hghtly
‘interfere. .with a discretion. deliberately exercised: by a lower.
’-Court, a,nd of the revpect to which that rule is entitled we have
_a-striking illustration in the recent decision of the any Councll
"m Jmpal Kunwar v. Indar Bakadur Singh®. :
=5 Mr. Whitworth’s discretion was exercised, we have no doubb
,after full care and consideration and on that ground we thmk 1t
’fwould be wrong for us to.interfere. o
We therefore must reject the present apphcatxon.

Applwaiwn rejeotetl.
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Before Szr L‘ H J'enkma, K.C‘I E., Chief fustzce, and Mr Justwe Batchelor.

KAVASJI J AMSETJI (or1GINAL - -PLAINTIFF), APPELLANT, . HORMASJI E 1904,
s NASSARVANJISHET (oRrGINAL DEFENDAM 1), RESPONDENT* . August1s, .

: Smt to ascertam area of land to which plamhﬁ' s enhtled Confusum of
boundarws-— Omm no power to fix boundaries—No egmty shown by plamtzﬁ‘

. ,._‘Where the. plamtlff suod for recovery from.the defendantq of possession by -
severance a.nd demarcatlon of a certa.xn area of land out- of the area descnbed

. ®Kecond Appeal No.-116 of 1904. .
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in the plaint, allowing the defendants to retain possession of as- Iﬁu‘cii"lﬁhd“

* thereout. as. they could possibly- retain. consistently with it, the" Judge i

appeal dismissed the suit on the ground that the plaintiff had o, cause. of
action agamst the defendants. _ .

. The plaintiff preferred a second appeal.

" Where the assistance of the Court is sought for the purpose of asccrta.mmg the

-boundaries, which the plaintiff himself is unable to point out by reason of "
- some ccnfusion in them, and to recover possessmu when those boundaries’

have been ascertained by the. Court, ,
Held, following Wake v. Conyers (1) that “the Court has no p0wer to fix
the boundaries of legal  estates unless some equity is superinduced’ by the a.cf; of

the parties, as some partlcular oxrcumstance of fr aud or confusion.”

SECOND APPEAL from the. decision of F. X, DeSouza Dlstrlct

.-Judge of Khéndesh, reversing the decree of B. 8. Joshi, Sub-‘
" ordinate Judge of Bhusdval, -

+ The plzuntlff sued to recover from the defendants possessmn by
severance and demarcation of 2 acres and. 87 gunthas of land-out’
of the area described in the  plaint allowing the. defendants to
retain possession of as much land thereout as they could pos51bly
retain consistently with it. - The plaint elleged that the area’ in
suit measured in all 224 bighas and formerly belono'ed to the
Kohs of Bhusé,val that out of the said area 4 bighas, that is to

" say, nearly 3 acres and 16 gunthas of land, were lot out’ by the-
. Kolis to one Dadabhai Dorabji to occupy on a perpetual lease

.and the rest of the land was granted to the father of defendant’ 1
‘that on Dadabhai Dorabji’s death, his right, title and mteresi:

* devolved on Kavasji Dhanji, who sold to the plamtxﬁ' his occupancy
. rights over thie aforesaid 4 bighas of land with the exception of

about, 19 gunthas which he retained for himself ; that the plamtlﬁ‘
had thus acqulred the occupancy rlgh ts of a perpetual tena,nt
over 2 actes and 37 gunthas of land out of the area called Koh
Tndm,” and that the boundary line between his land and that" of :
defendant 1 mot having beer fixed by partition, obstacles ‘oftén
arose in the peaceful occup&tlon and enjoyment. . The’ plamt

~ further alleged that though defendant 1 was requested to consenb

to an amicable partition and demarcation, he refused to do 50"

'v and. that defendant-2 was joined because he was in possesswn of

a portlon of area in smt.

@) (1759) 1 W. and . T €, 190 st p. 172,
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i:iDefendant . 1 contended that the Kohs of: Bhus{wal ha.vmg

f‘gra,nted to his.father 18 bighas-out of ‘the « Koli Inzim ‘on a '7, ,

-perpetual “lease,- his fathior was in possession of it and ever since -
_his death the deferidant has continued in possessmn .that he had -

“no knowledge of the plaintiff’s title or that of his vendor ; ithat as

there was no alleg&tlon in the plaint that the defend&nb bad
j:encroached on any portion of the land in plamtlﬁ’s possessmn
~and asmo documenb was passed either by the defendant’s: father
“or “himself: to'the plaintiff, it could not be ascertained from the
- p]a,mt what cause of action the plmntxﬁ had acramst the defendant;’

tha,b the suit was not maintainable inasmuch as the plaint d1d

not. aver that the Kolis had actually- dehvered possession of four

",’blgha.s of: land. to the plaintiff’s vendor ‘and. inasmuch as -the
Kolis were not joined as parties; that the allegatlon as to amicable

-"pa.rbmon was not correct-and- the. plaintiff was not- entxhled to -

ask for such a partition; and that the suit was time-barred: = -

- Defendant 8 coutended, énfer alia, that as the plaint: did not
ﬁdl%ClOSG what portion .or how much of the plaintif’s land had -
‘been encroached upon by thedefendant, the suit was unsustainable;
“that he was in possession of exactly as much. land  as came. b9 .

Inm under his title-deed, and that the suit was time-barred, :* s

. The Subordmate Judge found that the allegatiops in‘the plamt
"Nas to the plamblﬁ”’s title were proved .that the. pla,mtlﬁ' yvas
“entitled.to 1-acre and. 82 gunthas in all, while he “Aras'iin
Ppossession of only 1 acre and 12 gunthas ; that he was, ent1tled to
~Tecover. possesmon of 202- gunthas, and that the clann was - not
time-barred owing to the defendant’s failure to prove:that plem™
“He, therefore, passed a decree directing plaintiff to recover from
_defendant 1 possession of 20 gunthas of land out of tho K.'oh,
‘ Inam by severance. and demarcation in continuation of the area ’
of 1 acre and 12 gunthas which; he already holdsm his possessmn
“and eastwards from 1627 - - Y

“On appeal by defenda,nt 1 the J udge (Mr Da.ya.ram Gxdumal)

“reversed the decree and dismissed the . suit holdmg that : the

: plamt did not disclose any, cause of action. = -
7 The .plaintiff having preferred a second.: appea] No. 657 ot

' 1901 ‘the High Court (Iénkins, C. J., and Batty, J.) set aside the

.decrec of the Judge on the 9th chober, 1902 and sent back the
- case to:be tned a.ccordmg 0. laLW.
"B 1185—4 o
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~On the remaml the J udo'e t'ound thxt the first Court erred in
holdmo‘(l) that the plaintitf was entitled to recover 202 gunthas .
of land and (2) that the claim was not tine.b: xrre(l. " He, thire=-

" fore, reverszd the deeree and d; smigsed the suit.

* The plaintiff pn,ferrel a s'cond appeal.
G S. Rao appeared for the appellant (pla,mtlﬁ')
.D A Khare appeared for bhe respondenb (nmmnal defcndant 1) -

JENKINS C. J.:—The prayer in the plaint in thls smt is for '

' recovery from the defendants of possession by severance -and
_demarcation of 2 acres and 37 gunthas of land out of the area

described in the plaint, allowing the defcndanm to. retain

- possession of as much land thereo )t as thy can possibly rerain

consistently with it. The result of the litiga ion on t,hls point
has been that the plaintitf’s suit has been dismissed, - SRR
‘Now a claim of this character suggests a twu-tald method n‘c' :

~ approaching the case, It may be regarded cither as a simple

suit for the recovery of tie possession of 1.nd whose boundaries -

" the plamhffls able to indicate; or it may be a snlt whe:e the

assistance of the Court is songht for the purposs of ascertaining
the boundaries which the- plainiiff ‘himself is unable ‘to pomt out
by reason of some confusmn in them, and to recover possessxon )
‘when those boundaries hdve been ascertained by the Court.::

Mr. Rao has just told the Court, in answer.to a- questlon put
to-him, that he could not hope to succeed in a suit of the first of

“these two clusses for the reason that he does not know where the

‘bounary is, and so the essential e'ement of succers in a:simple
‘suit for recovery of the possvssion of land is absent. ‘Accord-
‘ing'y we have to ses whether the plaint ff has made out a right
in himself to come to the Court anl ask that the baundarles

- ghall be aseortained and possession given to lnm m a.ccordance
- “with that ascertainment. - . ' Lo Eeed ey

< The facts may be very bneﬁy stab’d so0 far as they ar0.neces-

':sary for this question: out of a definite plot of land:said- to

-measure 22 bighas, 4 bighas waxs gramed to the plaintiff’s prede-
cessor in title and 18 to- the defendants’ predecessor.,s .It is- nob
however known what the standard of measurement of these bighas
was ; for admittedly it was not that of the bigha of the present day,
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Aand 80 the plamtxff sfa,rtq under the d:sadvantave that he cannot ’

-satisfy the Court -what is the present measurement of the lind
“granted, to bim. And this becomes the more: important when -

it is borne in mind that the tirle created in favour of the defend- -

ants’ predecessor was earlier in d.te than that ereated in favonr.of -
-the pluintiff’s predecessor. For aught we now cin tell, the
‘defendants may not be in pisscssion of mo*e than the 18 bighas

‘originally’ granted, though it may be tha the plaintitf is in

‘possessior of less thon the 4 bighas. - Nor doos tant exhaust the.

-plaintiff’s difficuliies, because when he asks for this very special
-vemedy, he must make out a right in hiniself to Lhe equlta’ble

mtenference of the Court.

- The leading case on the point is that of Wake v. C'onyfrs(‘) ’

declded as far back as 1759 by Lord Keeper Henlay as he then
was, reported in White and Tudor’s Leading Cases, Vol. 1, at

pa'\re 170,:and at page 172 the Lord Keeper sags “ the Court has,

in my opinion (and if parties are nit sitisfied, they have resorb
-elsen here), no power to fix the boundaries of legal estates, uxless
some equily is superinduced by the act of the parlws, as $:me parti=
‘culn clicumstance of fraud, or confusiim, where one party has

plownghcd lovynear the dlher, or the like ; nor -kas this Court a power

'to t8zue such conmissions of (ours, as here praged”

The. matter has met wizh fuller diseussion later and i in. parh-
cular at the bands of Sir Wiliam Grant in Speer v, Crawter(z)
whero it ‘was said : — S

-« But, on what principle can a Ccurt of quuty mterfere
‘"betwecn two itdependent proprietors and furce one of them to_
have his rights tried and determined in any other than the ordi.

nary legal modo in which gnestions of property ate to be decided ?
" In some cuses, certainly, the Court has granted commissions, or
. directed-issues, on no other apparent ground than that the bound=
- aries of manors werein controversy. In Wake v. Conyers”® (the
. case to which we just referred) “ Lord Northington held, that it
 was in thé.case of manors, that the exercisc of the _]unsdlchon,
~“which (he says) ‘had been assumed of late,” was peculiarly objec-
‘tionable. . He refused en.her to graun a commission or to direct
an l'isue ¥ oo . . . . . . R

(1)(17 59) 1 W. & T. L. G (’lth Edn.) 170. at P 17 2 (2) (181'7) 2 Mevlrale 410 at p. 417
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. ‘:‘:1994 ra% 8o drd Lord Thurlow in. the case of two pmxshos _ v
TRAVASIT .;’., “In the same. case of Wake v. Congers®, Lord: Norhhmgmu
B ﬁ;',;i;“;,‘ - “says, that, in-his apprehension;. this Cotrt bas simply no:jurisdic:’
‘tion to settle the houndaries even of land,. unless some equity-is:
‘superinduced . by act” of the .parties,: I :concur.in:thab. <opinion,’
-and think that.the.circumstanceof a confusion: of, boundaries -
furnishes, per se, no .ground for the interposition of the Court.”” %
%« The present bill, in. point . of statement, -laid. a sufﬁmenfr
:vround for. snch interposition, for it alleged- the: confusxon to';
'have taken place by -the fault, or the neglect, of .the owners of.
Imwortlz while: lessees: of Wesfon. But that is notionly.. ‘Dot
‘made out, but it is dlsproved If the ancient: boundarles .of - the}
"two manors-be- really unknown, as the' plaintiff alleges. they are,”
Thow are commissioners.to ascertain them? or-what:is to be: doné.
if they cannot be ascertained ?*. When it is throvgh'the- defa.ulb:
of -8 tenant ;or copyholder, that bounduries are cpnfused thc‘
Court prov1des for the case of its being impossible. to, ascertam‘
" theur; by directing so much of the defendant’s own, 1and 1o’ -f;be-
: qet out, as | bhall he equal. to. the quantltv ougmally O'ranteé__o::?
; leased But because the owner of a manor.can- no longer find.
. a]l the Was!,es that may once have belonged to.it, he. is not to,-‘
have the deﬁclency made good out of his, nelghbour s estate
. In  the.same way Lord. Eldon in Miller v W armmgton® :
N,:a,ys. < Bub 1f the. dlﬂiculty of ﬁndmo' the boundarl ‘
: estabhshed, 1h is clear the plamtlﬁ‘ does not- st,tmd in.a. predxca- ;
_ ment that gives. him,a right to.apply for & commission _
the case of persons clalmlnw by -an.ad verse title : there i isno, con-f B
“-nection, between them, to serve a8 a foundation for the Court to.
- proceed on in orderlnfr a commission, This subject. wa.s ‘yery.
: Iummously considered by the late Maetm of the Rolls in- Speer
- Ve Crawter® ; and that case has settled that you must lay a founda-
_tion for thls specxes of relief, not merely by showmo tba,t the
s boundarxes are confused, but thatithe confusion has-: arisen ftom '
*.§0me mlsconducb on the part of the defendant or thcse under.‘
> whom he c]anns, of which. you have a right to, complam, a.nd .
*Wh*xch renders it 1ncumbenb on him to co- opemte in re- estabhsh- _
mg ‘ther,  But the Court will not lnterfere between 1ndeyendent

LW s 1w, &T. LG 1708kp. 172 . @ sy :[ &W 484,402,
(s) (181’7) 2 Mermle 410 atp. 417 - N
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~z:1In.this.case: the- htlgants are 1ndependent ploprletors, and 1b is .

f;z_lmeSS}ble to- regard them as individuals. having .such’ relations

-thelone tothe other as'would entitle us to treat the whole of land -
“in their possession as a common fund capable of. adJustment in such
@ Wa.y as-t0 enable us now.to give 5% of the whole to oneand the

‘remaining 3§ to the other. In our opinion the plaintiff has not
“shown-a suﬂiclent eqmty in himself as against the defendants in-
the suit, more - especially when regard is-had to - the ﬁndmgs of

gfact by thelower Appellate Court, and therefore the decree of the :

'flower Appellate Court must be confirmed with costs..

Deefe_e con ﬁrgw{l.ji’ -
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.Eefore Szr L H. Jenkma, K.O’ LE., Chief Justwe, and Mr Jushce Batty

NURUDIN AND OTHERS (OBIGINAL OPPONENTE), RESPONDENTS, - .

_’»Partztwn smt——Decree—Applwatwn for execution by defendant-—-Order for
[N emecutwn sub_;ect to payment ofcozcrtfees s

_*fees, the matter will be sent to the Collector for partltmn ?. The decree 1tself
- 1mpOsed nasuch term as to court fees. . R S
.+ The defendant having appealed against the sa.xd ouler, e

courf, fee on the pla.mt

4

'»APPEAL aO’amst an order passed by Knshnamukh A Mehta,
A.ctmg First. Cla,sq Subordmate Judue of Surat in an executlon
'ploceedmg.‘: L - - -
*. One: Hazrat’ Amtu]mbs& alzas Mamdl Begum‘ w1dow of Nawab
'f-. er “Kamaloodin Husenkhansaheb, brought a suit for partition
> of 7 certain - properties, including three - v111ages, against Mir

Nurudm Husenkhan and twenty-three othe1s, in the Court of

» =
g L

) * Appeul No. 86 of 1900

+and~ confusmn of boundanes per 8¢ is no groundf ;

%.VA.WAB MIR SADRUDIN (ORIGINAL APPLICANT), APPELLANT, v. NAWAB

defenda.nt to apattltxon smt apphed for execution in his. favour of the'
'*‘decree therein. ‘The Judge ruled-that on the defendant’s « paying the court

_: Held, raversing. ‘the order,.that the excouting Court having 1egard to thc -
" torms of the decree was not’ Justlﬁed in reqmrmg Payment of an a,ddxtmnal -
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