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'prescrlbed by sectlon 13 of the Limitation: Act Whlle there isno - 1904
.provision’ whlch entitles' a period of subsequent disability to be‘ - Jvaar -
excluded.. To.assent to Mr. Gharpure’s argument would have Bamest.
‘the effect of striking section 9 out of the Limitation Act. o '
+~ Inability. to ‘sue. is distinct from disability, which™ means
‘wanb . of- legal capacity, and for the purposes of the. Limitation
‘Act is the state of being (as section 7 indicates) a minor, insane or
-an idiot, and having regard to the terms of section 9 of  the .
Vleltatlon Act, it is clear subsequent dlsa,bxhty does not str)p timo
’ that has once begun to run. . . .
Therefme we are of opinion that the. contentlon before us
.falls and -the decree of the lower Appellate Court must be
"conﬁrmed with costs. '

.

Decree conﬁrmed. :

APPELLA_TE CIVIL.

:qu'ore Ser H Jenlcms, K. 0’ LE., Chief Justwe, anol Mr Justwe Batcloelor

‘ RAMCHANDRA KASTURCHAND (ORIGINAL DEFENDANT n, APPLICANT, o ne04,
BALMUKUND CHATURBHUJ (oRrigINaL PLAINTIFF), OPrommr* o August15.

_ szl Procedure Code (Act XIV of 1882), sections 545 244-—-Ea'ecutwn qf
‘ decree—Order refusing stay—Appeal——Delzberate exerels of dis retion b.l’
'v lower Court. »

An order rofusma to stay execution of a decreo under sectlon 545 of the 01v11 :
Procedure Code (Act X1V of 1882) is not appealable. o
liIusa]z Abdulla v. Damodardas®), doubted. p
- Courts of appeal should .not hohtly interfere mth & dwcretlon dehberately .

exermsed By » lower Court. -
k -

APPLICATION under the extraordmary _]unsdxctxon (section 622
of the_Civil Procedure Code, Act XIV of 1882) against an order
passed by G. C. Whitworth, District Judge of Satéra, refusmg to -
sta;y execution of a money decree.

- .One Balmukund Chaturbhuj, manager of the ﬁrm of Na,valmm
Cha.burbhuj, oBtamed a money decree for Rs. 2,523-9 agmnsb the .

- Appllcahon under extraordinary ]unsdictmn No 168 of 1904 -
(1) (1883) 12 Bom, 279
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. worth refusing to stay execution of a decree under apped al to- “the™
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apphcant (defendant 1) and his- two brothers in the:- Courb of:
" the First Class Subordinate J udge of Satéra. . Against the said”
decree the applicant and his brothers. appealed -to- the Dlstucb

" Judge and pending the appeal the’ plaintiff hdvmg applied to- the’.
~first Court for execution of the decree, the applicant preeented*
. an apphcatlou to the Judge for an order staying execution.:
« Judge dismissed the. application with an endorsement “ 1. do rleT;‘
' ’see ground for staymg execution of a mere money decree. i

'f‘tThef

- Against the order of the Judge the applicant preferred a° mlsr_'
cellaneous: appeal and also an .application under the: extraordm—;

- ary jurisdiction (section 6224 of the Civil Proceduré- Code,'
“Act XIV of 1882) for a rule nisi requiring the plaintiff to: sho“r'j

cause why the order should not be set aside.

Ramdalt V Desai appeared for the apphcant (defendant l) and :
stated that though he sought relief by a miscellaneous uppeal or,i
in the alternative, by an. application under the extraordmary;

Jjurisdiction, he should be given relief either in the pne.form or-

the " other and tha,t ‘he should not be charged court fees Wlth

‘ respect to both the rehefs

' JENKINS: C. J —Thxs is an appeal from an order of Mr thﬁ .

District Court, on an application to him under section 545 of ‘the k
Code of Civil Procedure, Two questions therefore arise.’ - ‘First,”

" does an appeal lie?. Secondly, if it does, ought we to mterferef'
~ with the d:screuon of the learned Judge? '

- Section 545 is not one of those named in sectlon 588 of the-

" Code of Civil Procedure. But Mr. Desai has, in eupport -of - his-
" contention that an appeal lies, referred us to a decision of this
* Court in Musajs Abdulle v. Damodardas®, in “which it was: held{
* that an order by a District Judge under sectmn 545 of the ode of
R C1V1l Procedure refusing to stay e‘zecutlon is a decree a§. defined

in ‘section 2, and is therefore appea]able The learned:: Judge:
arrived at that conclusion by theaid of section 244 (o) ‘of: the"

"Code of- C1v11LProcedure But if that section be exammed it Wlll'_
~ be seen that it comes under the heading of the: chapter -dealing’
“with’ executlon of decrees, which has the cltle “Questwns far;

“I @y (1888) 12 Bom, 279; )
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'{Court emecutmg deciree,” and the opening words of the seelnon are o .1904;',‘ :
. The=following’ questlons shall be determined by order -of the m
?’Comt exeeutmg a decree >’ ; then follow the words on which the BALMUKm
“learred -Judges in that case rched T
k “With" all” respect we ave unable to see how 1t can be sald that
“Mr. Whitworth ecan in any -sense be described as ‘the. Court
fexecutma the decree. * He was not executing the decree, he had
‘no power to execute the decree, and no application for- éxecution
‘had - been .made, Even if the order passed by him' involved a
_question relatmﬂ to the stay of the execution of a decree, it stil]
would not be a question determined by an order of the Court
“executing a decree so as to fall under section 244, We shou]d
‘therefore have great dlﬁiculty indeed in followmd that decision,
‘o the ground oh which it is based. But apart from- that, ‘we_
;thlnk it is a sound rule that Courts of appeal should not hghtly
‘interfere. .with a discretion. deliberately exercised: by a lower.
’-Court, a,nd of the revpect to which that rule is entitled we have
_a-striking illustration in the recent decision of the any Councll
"m Jmpal Kunwar v. Indar Bakadur Singh®. :
=5 Mr. Whitworth’s discretion was exercised, we have no doubb
,after full care and consideration and on that ground we thmk 1t
’fwould be wrong for us to.interfere. o
We therefore must reject the present apphcatxon.

Applwaiwn rejeotetl.

M (1904) 26 AlL 238 ‘

‘-APPELLATE OLVIL.

Before Szr L‘ H J'enkma, K.C‘I E., Chief fustzce, and Mr Justwe Batchelor.

KAVASJI J AMSETJI (or1GINAL - -PLAINTIFF), APPELLANT, . HORMASJI E 1904,
s NASSARVANJISHET (oRrGINAL DEFENDAM 1), RESPONDENT* . August1s, .

: Smt to ascertam area of land to which plamhﬁ' s enhtled Confusum of
boundarws-— Omm no power to fix boundaries—No egmty shown by plamtzﬁ‘

. ,._‘Where the. plamtlff suod for recovery from.the defendantq of possession by -
severance a.nd demarcatlon of a certa.xn area of land out- of the area descnbed

. ®Kecond Appeal No.-116 of 1904. .
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