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-sanction of the Court’ will not be set aside upon shght grounds ¢,
but, if the approval of the Conurt has been obtained by misrepre~

sentation, of by the withholding of materialinformation, through

the absence of which the information furnished i is misleading, the:
. Court will treat such misrepresentation or withholding as iraud‘

~ and will act accordiﬁv)y The plaintiff’s purchase is therefore
- vitiated by the fraud practised on the Court,

-~ For these reasons we confirm the decree of the lower appelln.te
! Courb with costs.

Decree confirmed,
R.R.. '

VPULL BENOAH,
' APPELLATE OIVIL.

,Be/bre Sir L. H. Jcnlcms, K.O.LE., Chicf Justice, Mr. Justice Russell,
My, Justice Batty and Mr. Justics Aston.

/MANILAL HARGOVANDAS (ORIGINAL PLAINTIFF), APPLIOANT, v
/ VANMALIDAS AMRATLAL (or1aIvar DEFENDANT), OpPoNENT.*

szl Procedure Code (Act XIV of 1882); section 595—qu'eranca to arlu- ‘

tratim—Adward—Question whether the matier hud béen referred and an
-dward had been made—Question whick the Cowrs can and aught to decide.

en an apghcafmn is made under section 523, Civil Procedura Coda (Act
. XTViof 1882), to file an award as an award made in the matter which had been
. referted to arbitration, the question, it raised, whether the matter had been
" referred and an award had beeu made thereon, is one which the Court to which
‘the Aforesaid application has been made oan and oughs to decide. i
) _. am+l Nuthu v. Jaishankar®) explained. '

: The principle of Stare derisis is of undoubted value in its bearing on the law
of roparty, bus the doctrine is not of the samie importancy in the departmént
3 of procedure when tha practice of one Conrt is to be brought into conformity

mth the settled practice of other Coutts and the plain terms of the Code
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of the Civil Procedure Code, Act X1V of 1882) against the order
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' (1) (1884) © Bom, 254,

Ty

3 APPLICATION under the extraordmary }unsdxctlon (sectlon 622 ,

621

© 1005,

ATMARANM
.- Gaxoar

Ve o
Bargnrisuxa .
MAuADIL

1905

July 10.



Maxtran

HARGOVAN-
DAS
e,

{’Ali’ VALIDAS

AMRAYTAL:,

- award,

THE INDIAN DAW BEPORTS.  [}OL. XXIX.-

of. 'Ahmedabad, reJecbmo an apphca,txon for_the ﬁlmo' of an

* The plaintiff apphed under seetion 525 of the ode} of Civil :
Procedure that an alleged-award in which he Was
should be filed. The defendant objected to tha
ground, infer alia, that he had not executed the

(deed of reference).

‘ Panchatnama
Owing to the said objection, the'Subordinate

- Judge held that he had no jurisdiction to inquire igito @he matter,
- and declined to file the award following the dedjsions in Samal

. Bench the followmﬂr question :—

to arbitration, the question, lf raised, whether the matt
. arbitration and an award h#s been made, thereon, is o

Jenkms C.d., and Russell, Batty and Aston,

Notha v. Jaishankar O ; Venkatesh Khands v.

hanapgarda® ; -

‘Dhanjithat v. Mathurbhai ® ; and Hirjilbhai v. J. maetfiY,

The plaintiff applied under the ex;tra,ordma ¥ é rxsdlctlbn

- (section 622 of the Civil Procedure Code, Act XIV:

~that the Subordinate Judge was wrong in holdipg
no jurisdiction tomake an inquiry on the ground h
~ant had denied the cxecution of the Panchafnama (deed of .

reference), that he erred in assuming that the

h 82), urging
t‘hat he had
b the defend= .

!

:

watxon raised

by.the defendant was not “ obviously unfo.mded ?{and in declin- -

ing to consider the matter on that ground, tha
- the power and duty of the Court under’ section
_ the Civil Procedure Code was wrong. and ti

hlg view as to -
025 and 020 of

ab ihe decided -
cases showed that the Court ought to consider tle objectlon a

to proceed to decide the matter after recording
the parties might offer . A rule nisi baving been
the defendant to show cause ‘why the order of
Judge should not be set aside, the case was a
April 1905 before a Division Bench composed
and Aston, JJ.,, who referred for the consid

* Whether WheuAan application is made. under section

such evidence as
issued calling on
thea Subordinate .
vued on the 4th"

af Lhandavarkar

mtx_on of a Full ..

{

1

5 H ’ ‘
525, Civil Procedire

Code, to file snaward as au award made in the matter which has bgen,refefred

which the aforesaid application ha.s heen made can and o

Eaé been referred'to -
hwh the Courbjto -

,:.,ht to decide. |

The reference was arrrued before a Full B=nch consxstm« ?f

(D (1884) 9 Bor, 254,

IJ§

~

f .
(8) (1903) 28 Bom§ 287, -

@ {1892} 17 Bom, 674, 4) (18%; . g,

;
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| 1} A Shak appeared in support of’ the rule for the. apphcant

o o
niins i

;Ma.dr_as and Allahabad High Courts on the. other, We submit
tthat the question should receive an answer in the affirmaiive,
EThe Madras High Court -adhered .to the view we contend for
?frum the very first, In Allahabad the decision of the Full Bench

in Amrit Ram v. Dasrat Ram®. settled the ‘point. * The view of -

the Caleutta High Court was at first the other way, ‘but the rul-
ing of the Full.Bench of that Court in Mukomed Wakiduddin v.

‘| Hakiman'® -brought their view in accord with that prevailing

at Madras and ‘Allzhabad. Section 525 of the Civil Procedurc

Code is clear on the point, When any matter is referred to

'a,rbit\'a.»ti'on" and the defendant denies the fact of reference, the
iCourt should have the power to determine the question like any

other question of fact, otherwise the jurisdiction of the Court -

would ' Ye entirelyfn,t the mercy of the defendant '

[RussELL, J—~The last clause to- sectlon 525 clear]) contem—
jplates an inquiry by the Court.] :
It has been held that in the case of any dlspute as to the fact

of an agreement under section 393 of the Civil Procedure Code, '
he Court has the power and ought to mquue into the. qucstmn’

a‘t issue between the parties.
hSectxon 526 of the Code does not in any way suppmt the con-
ruction in favour of- limiting the jurisdiction of the Court. It
as been held that the defendant must prove objections such as
* dre mentioned in that section and it-would not -be straining the
~ Jvords of the section to say that the exprexsion “ground such as
s mentioned. or ‘referred -to in section 520 or sectivn 521°* does
ot exhaust the objections which the defendant may show against
n application under ‘section 525. The object of section’.526 is
" jonly to state in what cases the orders shall be'ﬁnel. Section 523
of the Code also tends to show that the Legislature contemplated
| that Courts should consider the question of the facfum of the
./ egreément when there is any dlspute about it bebween the
partxes. .

) (1894) 17All 21. o (?)v(1898) 25 Cal. 757,

(p]a,mtlﬁ) :—On the point referred there is a conflict of decisions -
bf the Bombay High Court on the.one side and the Calcutta, .
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~ pre-supposes a reference to arbitration and anaward made there l
~ on, and the Court must deal with the aw: ird on ‘that footmg{:]

: \j:\;does not lay down that the Court has no-jurisdiction at all, '

" _the objection is not « obwously unfounded ” It contemplatc
‘ ’f' inquiry as to the nature of the objection.]

THE INDIAN LAW REPORTS [VOL. X3

The followmo' cases were c1ted —_—
Mzcﬁamg/a Guruvu™~, Sadasiva Parama Gwmz %), (’hntaﬂzallaw
- Ve Thadi  Gangireddi®, Bijadkyr Blugut v. :Moﬂ'»’]‘”". Blugut O
- Sugjan 'Raot v, Bhikars Raot 4'), _Maﬁoméd " Walduddin v&
.Hakzman(’) e oo - ’
.- There is nothmo in the terms of sectlon,595 of in the pohcy}
E of the Code to favour the view adopted by. the Bombay Higly
~ Court,  We subinit that the ruling in' Samal Nathu v. Jaishan<
. kar Dalsukram®, followed in Hirjibhai 'v. Jumsetyi’ Venkotes.
" Khando v. Oﬁanapganda(s) and” Tejpur v. Mahomed Jamal®, u_,

- erroneous, * This is pre-eminently a point on’ which the declslonsr

. of all the High Courts in India should be: vrianimous. |

" @. 8. Rao appeared to show cause for the opponent (defend-
ant) :=—We contend that proper constructmh of “section - 525 of
.. the Civil Procedure Code would oust the Jumdxctlon of the Com'.

basis of action under the section. The 11u "tlfi' can’ seek redresd
by bringing a regular suit. Under thef: mary proceriure of
‘section 525 unless the fact of reference and zﬁwal d is admitted- b"v
the parties, the Court cannot entertain an apphcamon to file ‘ar
'vaward Sections 525 and 526 should be read toorether Section 5

" to determine questions like the present wiuch form -the very§

~ Section 526 confines the- inquiry to objectlone under sections 524]]

~and 521. If the party objecting to the award shows tha.t Lher}fﬂ
"~ was no reference, 1he Court cannot proce@d further.

[JENKINS C. J.:—The ruling in Samal Nat/m v, ansﬁanlm- '

" geems to lay down that the Court cannot. take further action if

. Whenever the lcglslature contemplated \Qat such que__”'r_
should be 1nqu1red mto in the course of j& summary procee ,;‘;

. - ‘ X\\t‘
(1) (1881) 4 Mad. 319. T (U) (1‘98) "5 Cax. 757, 762, 77?.
< A3 (1896) 20 Mad, 89, -~ . - 5 (8) (1884) 9 Bom. R
(3 (183';) 19 Cal, 11, ) (D (18"0) P J. 200. )

’ ® (1893) 2LCalo1s, ® (1892 17Bum. 674. .
W 8%) 2 20 Bown, 596, |

L
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. tions 525 and- 526 to.show what shonld be done’ when, the sub-

“mission ‘is disputed. It would be. contmry t> the establi~hed
‘practice that when a party alleges and the other™ den’ es a sub~
:mission, the burden of proof should be placed on he. who d«,mes.

How is the defendant to prove a negative? = - -
« Seetion 827 of the old Code (Act VIII of- 1859) correqponded

:-1t ‘has made express prov1s1ons to .that effect see sectlons 331 -
and 531 of the. Civil Procedure Code. There is nothing” in sec-

. <Wlth ‘section 526 :of the present Code, and it contained -the-
‘expression ¢ if no sufficient cause be shown.agninst the award ”;
That expression is explained by the Privy Counci! in Chowd ri

Murtaza Hoss in v. Mussumat Bibi-B-chunnissa® , See also Sashti -

puted.  The cxrcumstsmce that no appeal is allowed from an

Jorder ﬁlmg an award determines the scope of the section. Woe:
submit that under section 523 the Court has to deal with an’ »
'___av\ ard made without its intervention in the same way as if-the

award had been made under an ordex-of reference passed by it,*

",«'J'lm_r_zm Chatterje¢ v. Tarak Chandra Chatlerjee® . The altered
language of section 525 of the present Code shows that the -
_Court should deal with'awards the validity of which 'is not dis- -

‘The i mqulry contemplabed by sections 520, 521 and 522 cannot .

. of the'réference is assumed as a fact under sections 525 and 526

a> (1876) 3 1. Av 209, a3,

. and the Court has to inquire only into subsequent events. The
proper construction of the said sections appesrs to provide a

summary procediite for enforcing awards the validity of which

' is'not- in. dispute. Any other construction would, we submit,

lead to absurd: results. Suppose the Court bas jurisdiction to

" entertain an.-application -like ‘the present: if the Court holds
. that there was no submission and refuses to file the award, its

order would be a decree subject to an appeal ; but if the Court

" holds that there was a submission, then the order for filing the
_award would not.be appealable. There would be no hardship
‘in refusing the application on the ground that the factum of the
“reference is disputed. A suit is open in such a case and in that
-suit all questions in dispute would be tried in the ordinary way
.wuh the mdma,ry rlght of uppeal. But if the other alterna.tlve '

) (]871) 8 Bm. 1. R. 315.

_embracé an inquiry into thefacuum of the reference. It assumes
“t,he exxstence of the reference as a fact, So too,.the existence - ‘

’
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-3905. - ‘Qbe adopted it would lead to a great hardsh1p as the declsmn
Mavinan© “under section 526 is-final. -
pas + The language of a: statute cannot be stramed when the eﬁect
kmkz'mms ~ of 'such straining. would deprive the partles of their ordmary right
MEaTnAL. . “to have their controversies tried by a:suit with -a right of appeal
“and ‘would compel them ‘to submlt to o summary . demsmn not
‘.subJect to appval. . : -

- 'The view which has found favour W1th the 0the1 Hwh ‘Courts
7'm this country is, no -doubt,’ against our contention, bub this
" High Coutt has consmtently to]lowed the view we are contending
for : Samal Nathu v. Jazsﬁanlar(l) Hzmbﬁm \§ Jamaetﬂ(z) Te/pur
v, Makomed Jamal®,:

" The maxim Stare decisis should be followed and the view of'
. thls High Court should be upheld. SR

LA, Shak was not called upon in reply S

" JENKII\S, C.J. —The questlon referred to the Ful] Bench is,
“ whether, when an application is made under section 525, Civil
~ Procedure. Code, to file an award as an award madeé in the matter
‘which' has been referred to: arbitration, the question,” if raised,

‘whether the matter has ‘been .referred to arbitration and an-

~ award has been -made théreon, is one which the Court to". which
the aforesaid application has been made can and ought to decide.”
~The-applicant, alleging himself to be- interested in an award,
apphed to the Court that the award should be - filed under sec-
* tlon 525 of the Civil Procedure Code, ', . : .

_ - His application was met with a denial of the reference- and

the award, and it was thereupon-decided by ' the . Additional

Joint Subordinate Judge that he had no jurisdiction.to’ inquire

“into’ the question’ whether. the matter had ‘been: referred to
* arbitration and an award made thereon. RRRCRER .
.+ It is out of this that the present’ reference arises.

_-“The section says that where .a " matter -has been referred. to
‘_arbltrahon and an_award has been. made: thereon a party-can
.apply that the award be-fled in Court;-in other -words the .
+ existence of the reference and the award are &' necessary condltlon

to the party ] nght to apply. e

RTE (1891)9Bom. 254, T @esorRLo -
R 1@ (1606) 20 om. 526, L, - Lo w
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Bub, as has been’ saxd thet ot' thmgs that do not appear and-

thmgs that do not exist, the reckoning ina Court of law is the

same, and so to satisfy this condition it must be. made to appeat"
that there has been a reference to athltratlon and an award, and
that can only be by the recoo*mzed methods of proof. - Therefore

it seems to us that'a pacty applying under section 525 is

bound, and is also entitled to prove that there has been a
-reference to arbitration and an award ; and we can find nothing
in this section which says that he loses that right merely be-
cause hlS opponent denieg that there has been a reference and an .

uward

'sectlon, which has already been discussed fully by the Courts of

- Madras, Allahabad and Calcutta in terms “that -amply support -

the view that we have here expressed. If the obhor - view ‘is to
* ‘prevail, then the party disappointed with the result of the refer-
“ence_can by a bare denial paralyze the action of the Court under

"Chapter XXXVII of the Code; a reeult that can hardly have,

~ been intended. -
- It has been suggested that to discard the respondenb’s conten—
tion involves the hardship that there would be no appeal. This

does not arise directly for decision and we refrain from “the-.

expression of an opinion which- would be but an oditer dictum,
but we would point to the fact that the view of the other Hwh

Courts-is that an appeal will lie,"and wo have no reason to -

suppose that this Court will needlessly dxssent from this concord
: vof opinion. - - - ' '

¢ It is argued that section 576 does not eontemplate the i 1nqu1ry

mvolved by a denial of the reference and the award. - But the .

.answer is that the inquiry arises before section 526 is reached ;

it arises at the very threshold of the application under section 526,

_ which imposes, as we have said, on the applicant the obligation

- of not only alleging, but of estabhshmg that there has’ been a

;’relerence and an-award, . “
. Then it bas beer said that we are mfnnumg the punclple of

" stare decisis ns there is a long course of decisions in this Courb

: ;"opposed to the view which we have expressed.

The principle of siare deeisis is of undoubted value in its

bearmg on the'law of property, but we know of no reason why

t
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~~ in the department of procedure we-should bs. fmohte

fanrnar. | ‘_':f'doctrme fron bringing our practice, in this Court; nt

(RGOVAN
D48 ity not only wich. the Settled practice  existing over:
MALIDAS: of ‘India; bat ‘also; as we thmk the plain terms of! the Code ‘

RATDAL: - .. W’e think- $hat there is- a ‘misapprehension as. to: the real
'}-r'meamncr of the decision3 in the ‘Bombay ‘High- Court.” They
-are- all based upon Sarial Nathu. V. Jaiskankar ®, and’'we are
5not aware. tha.t. .any” case - purports to go beyond' the decision.
* there given: On the contrary, there has on. .occasion ‘been &
:'relucba.nce to gue full effect to that decision. s We" bhlnk* the
;Court did not in that case go the " length of saymo “that. there
_Was no ]urhdlctxon for, whatever may have been said in’ the-
‘earhen part of the judgment, it is distinctly said in the later part
' that if the obJectxon is obviously unfounded, the’ Court may

Wellf oard it s np ca1se against the filing ; but if it i 1s substan-:
- tial xﬁhéh the party urging it ought, we think, not to bé depnved
of the advant\ge of being & defendant rather than a p!nmttﬂ" i .
" Now these words unp]y that notw:thstandluo‘ the denial thpr
) must be some mveslngnt.on there must be an mve%txuatlon for
_the jurpose ‘of ascertaining whether the objection - xs nbvmusly ,
: unfoundnd or is substantial, and if thab be so, mere . ~denial does -
._not oust Junsdtcunn. Nor ean we suppose that it was mtendcd
by the J u Iges to decide that jurisdiction depends ‘upon ' the
B uncertmn test of whether'or not a particular J udtre ma.y thmk
an ohjectionwas ‘substantial or not. SRS
“We think, . therefore, that when the case o‘c' Samul Nai/m v,
Jazs/mf/l"m ¥ ig read as o . whole, it cannot be said: -that the
" Qourt” ﬁhere ‘decide that there was no juris h'..t,xon 1t_was mexe-
ly mtcnded to lay down a iFulé Of 8“"1‘“1‘39- o P
FIE we accept Mr. Rao’s argument we have to say that the
(‘ourt hag 110 Junsd ction to determine whether it has Jurxsdm-
tlun and that is a proposition w-ich has a false ri g about it. -
."For these reasons we would answer the reference by saying
tha.b the questxon is one whxch the f‘ourb can and ouovhb to

demde. IR Pl e e L A

We remlb the case to the Dn 1sxon Bench W1th that op1n1on.
LR ” - Order accordingly /
G-@.B- R'-'«“;. -

" ay(1884 9 Bom, 264,
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