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That a.single Judge has the power to make thls transfer 1s '_
decided by the case of The Queen v. Ameer Klum(l) Coly ; 5
1, therefore direct that the case of Emperor v: Robert Comley
and others be transferred to this Court, :

" [The trial then proceeded.] -

"Attorney for the Crown:—7%e Public Prasecuéor. =

Attorneys for the accused :—Messrs, Crauford, Ero;;n dm{ C’o

-
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Bqﬁ)re Sir L . Jenkms, K C’ I E., Chzef‘ J ustice, fmd Mr. J ustzce Batchelor

" Pur MUNICIPAL CORPORATION or THE CITY oF BOMBAY (OB.IGINAL -

DEFENDANTS), APPELLANTS, TaE SECRETARY or STATE von INDIA
L IN COUNCIL (ORIGINAL PLAINTIFF) REsroNnENT.* o

Lcmdlord and tenant~0rown lund—-St 22 and 23 Vw i’ 41—Speczﬁc
Performance—Interests unknown to the law-—Improz,ements—E’qmtable
rights of tenant——Estoppel o _ ' S

In 1885, the Government of Bombay decided to construct an Ea.stem Boule

In accordance with this decision; a letter -was addressed to the Mumclpal:
Oommissioner, requesting him fo remove cexta.m fish and vegeta.ble ma.rkets -
from the site of the proposed Boulevard. ' - i

On the 17th November, 1865, the Munisipal Commlssmner rephed that the
markets were vested in the Corporation of Justices, but that.he was willing to

~ vacate certain Munieipal stables, which occupied a portion of the proposed site, -
- if the Government would rent other land, mentioned in hig letter, to the

’\Iunlclpahty, at a nominal rent, the Mumclpahty uniertakm" to bear the‘

. " -expense of levelling the same,

The Municipal Commissioner by paragraph 8 of his ]ette1 requested parmls- :
sion to erect on such land ¢ Stablos of wood and iron with rabble foun&atzons, '
£6 be removed ab six months’ notice, on other suitable. gxound bemg provxded by '

.- Government.”.

i Improvement Committee and on the 5th of Decambel, 1865 the Secretary to that

The land referred to by the Mumcxpal Commxssxoner was Crown land whwh

“veste1in Her late Majesty by the operation of the Statuto 21 and 22 Vic. c. 106, -

The Munieipal Commissioner’s application was referred to the Architeofural’

N M (871) 7 Beng L.R. 240,
S 4. *Suit No, 902 of 1901 Appeal No.'lsss,--,':‘



o paragraph 1 of their letter,” - - . .
In 1866, the Municipal Commissioner entered into Possession of the land ;

" BOMBAY SERIES.

Commlttee wrote as follows :—%The Gommlttee 862 N0 ob_]ectlon o the ground

. apphed for being rented to the Mumoxpal Commissioner, and suggast that the
*;annual ohalge of one pie per syuare yard bs levxed in consdemtton of the -
s expense of filling in the ground.” :

- On the 9th of December; 1865, the Government of Bombay | pa,ssed the follow-

“ing Resolution :— Government are plaased .to sanction the application of the

Mumcxpal Commissioner for a site for stabdng as exprassed in paragraph 8 of
 his lotter, on_the terms proposed by the A1ch1tectu1a1 Improvement Committes

and stables, workshops and chawls were subsequently erccted on the same, at

" considerablo expense.

_ cipality.of a lease for 99 years,"at a higher rent, but no agresment was arrived at.

-On the 5th September, 1890, a notice of the determma.tlon of the tenancy
was served on the Munieipal Commissiones, and he was requestefl to deliver up
" possession of the land within six months.

Negotiations thereupon ensued for the. grant by Government to tho Muni-

-~ In 1897, rent was demaunded from the Munieipality, from the 1st April, 1893,

. to the 31st March, 1897, at the rate of Rs. 12,000 per annum, and the sum of

" Rs. 24,000 was at a subsequent date paid to Government under protest.

In 1898, the Municipal Commissioner declined to pay rent at a higher rato

- _ than-one ple per square yard. On the 6th June, 1900, a further notice to quit

- 'was served on the Municipal Commissioner. .
~ On the 30th Decomber, 1901, the Secretary of State for Indla in Couneil filed
a suit against- the Municipal Corporation, praying, inter alia, for a declaration

" that the tenaney of the defendants created by the Government Resolution of -
* the 9th December, 1865, had determined, ‘and for an- orderthat the defendents

should pay to the plaintiff arrears of rent, at the rate of R, 12,000 per
annum, from the 1st April, 1897. .

- The defendants counterclaimed in respeot of the Rs. 24,0000 p:nd for 1ent

: unde1 protest, in 1897,

The lower Court held, that the tenancy created by the Government Resolution
of the 9th December, 1865, had been determined by the notice to quit, dated the
6th June, 1900, and ordered the defendants to pay to the plaintiff a sam, to be
ascertained by the Spécial Commissioner, as componsation for holding over the

~ land. "The defendants’ counterclaim was dismiséed with costs,

- The defendants appealed.
" Held, that if the alleged disposition in 1865 purported to bea tr.msfer of the

right to enjoy the property neither for a certain time, nor in perpetuity, thon it.
' was an attempt to create, by lease, an mtelest unknown to the law and as stich

was bad. -

* A disposition in 1885 of Crown lands by the Governor in: Councll was
dependent for its validity on an adhercnce to the forms preseribed in 22 and 23
. Vie. e. 41, and therefore the Resolution was not & valid disposition of the
property for the interest clmmed
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! The clalm for. spemﬁc performance was open to similar objections. A Courh
would not have granted speeific performance of a contract for an interest not

recognized by the law, and the Resolurion regarded as a contract was equally

open to the ebjection, that the statutory formalities had not been observed. )
Held, also; that the relief adequate to the requirements of the case lay in the -

direction” of securing to the Manicipality, on the one hand, an interest of

- considerable duration, and to the Government or the Crown, on the other,

reasonable rent, . v
The Municipality, havmg, under an expectation created and encouraged by
the Government that a certain interest would be granted, taken possession of
the land with the consent of Government,and upon the faith of such pronise or
expectation and with the knowledge of and without objection by Government,
1aid out money upon the land, had an equitable right to have such expectatmn
reahsed, and the Crown came within the range of that equity. .
Such equity differed essentially from the doetrine embodied in section 115 ¢
of the Indian Evidence Act, which is not a rule of equlty, but s a rule of -
evidence formulated and applied in Courts of law. -
It was not an objection to that equity, thab the interest, the ’\Iunwlpahty was
10 have in the land was not originally moulded in a form recovmzed by the
law. .
Held, also, that the defendants’ connterclaim was well founded and should be :
allowed.

‘ Ramsden v. Dysont and Pitimmer v. The Mayor, &¢.; of Wellmgton(z) followed.

_ AppEAL from Russell, J.

In 1865, the Government of Bombay decxded to consttuct an’ .
Eastern Boulevard in the City of Bombay. : .

~ On the 30th October, 1865; a letter was addressed to the Mum- :
cipal Commissioner, requesting him to remove certain fish and
vegetable markets from the site of the proposed Boulevard.

On the 17th November, 1865, the Municipal Commissioner

: rephed, that the markets referred to were vested in the Corpora~ -

tion of Justices, but that he was willing to remove certain Muni-

' -eipal stables. which occupied a portion of the site, if the Governa_ g
*-" ment would rent to the Municipality other land, mentioned in

‘his letter, ab a nominal rent, on the condmon that the Munlcl-'

~ pality levelled the same,

.-By his letter, the Muniecipal Commlssmner requested permls-Al

gion to eréct on such land—

L« Moveable stables of wood and i iron with- rubble foundations to be removed

at six months’ notlce, on other suitable ground being provided by Government,

who are about to take up the present Municipal stables for public purposes.’” .
M (1866) L. R, 1 H, L, 129 ab p. 170, . (2) (1884) 9 App, Cas. 699, -
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On the 5th Decembel, 1865, the Archltecbural Improvement
Coxnmlttee, to whom thls appllcatlon was 1eferred wrote as
follows-—— o

B The Commlttee see no cbjéction to the ground applied for being rented to

- the Mumclpal Commissioner and suggest that tho annual charge of one pie per

" square yard be levied in consideration of the expense of filling in the ground.”

- On the 9th December, 1865, the Government of Bombay passed
the followmg Resolution :— :

oo Govemment are ploa.sed to sanction the a,pphcatlon of the Mumcxpal Coms:
missioner for a site for stabling as exprassed in paragraph 8 of his letter on the
terms proposed by the Architectural Implovement Committee in paragraph 1 of .
thelr letter.” -

In 1866, the Munieipal Commissiener entered into possession
of the land, and stables, workshops and chawls were erected by

the ‘Municipality on the same ab a considerable expense.

. On the 5th September 1890, a notice of-the determination of
" the tenancy was served on the Municipal Commissioner, and he
was "requested to deliver up possession of the la,nd within six
-months, : - : ‘

Negotiations thereupon ensued for the. grant by Govemment'

%o the 1 Municipality of a lease fo1 99 years, at a- hlghet rent, bub
' no agreement was arrived at.

- In 1897 rent was demanded from the Municipality, from the‘

1st April, 1895, to the 81st March, 1897, at the rate of Rs 12,000
per aunum, and the sum of Rs, 24,000 or thereabouts was paid
to Government under protest.

*In 1898, rent was demanded from the Munlcnpahty ab the

same rate, but the Municipal Commlssmner declined to pay rent
ab a higher rate than one pie per square yard.

On the 6th June, 1900, a further notice to quit was served on’

the M unicipal Commissioner.

On the 20th December, 1901, the Secretary -of State for Indw.
~in Council ﬁled a sult aﬂamst the Mumclpa.l Corporation praying,
* inter alia :— . - ° '

(a) "That it might be decI:ued that the tena.ncy, it any, of the defendants,”

" created by Government Resolution of the Oth of December, 1865, had been
~ determined. .
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1904, " (¢) That the defendants mwht be decreed to qmt and dther up pos=esswn B

f_ m_ to the plaintiff of all the land then in their occupation, of. which they . clalmed .
CorroratioN to retain possession by virtue of the mid Government Resolution, : - .

. OF Bouniy {¢) That the defendants might be decreed to pay to the plaintiff the sum oi

SECR;':“BY, . Rs. 44,258-1-0 in respect of arrears of rent caloulated at the rate of Ras,-12,000

~ OF STATE. . per annum from the 1st of April, 1897, to the 8th of December, 1900
: (@) That in the event of its being held that no tenancy at any time subsisted'v
between the plaintiff and defendants, compensation - might be awarded to. the
plaintiff for the use and occupation of the land by the defendants

" The defendants, by way of counterclmm, pra.yed for the
folIOng relief :— - A RO ./,

That the plaintiff m1gh{; be &emeed to pay to.the defendants such snm a8
represented the difference between the amount which would be payable as-rent
for the land, from 1st April, 1895, to 81st March; 1897, at the rate of one pieper
square yard and Rs. 23,929-3-4, being the amount actually paid by the defend-

“puts to the plaintiff together with interest oh the sum’ so ascertained at 6 per
cent. per snnum as to part thereof from the 17th day-of June, 1897, on which,
date Rs. 11,929-3-4 being part of the abovo sum of Rs. 23,920-3-4 was paid
and from 28th Septembel 1897, on which date the balance of Rs. 12 000 way
paid, till payment.

Seott (Advocate General) with Robmfsm for plamtlff —-—’l‘he‘
land was Crown land and the provisions of St. 22 and 23, Vie, c.
.41, have not been complied with. The disposition to be valid
should have been made by deed, contract, -or other instrument
and the Secretary of State should have been named as a party.
The defendants cannot set up an agreement, which was not in
the form provided by statute. There are many instances, Where
Government has allowed land to be occupied - for temporary
purposes. The Government Resolution in 1865 only sanctioned

~ asite for stabling, but the defendants erected chawls'and work-
shops as well. An alleged agreement is now set up, as to the
meaning of which, there .is the utmost variance between thn
partxes for the effect of this see Mcmkall V. Berredyeﬂ) ;

[RUSSELL, J 1~—The apphcatmn mentlons € other sultable
ground ” ; on what terms was the “other” land to be granted 1
That is another difficulty. Any formal lease on that. basis
would have led to endless negotiations. The defendants now

.

@) (1881)10 Ch, D.283,



VOL. XXIX.] . . BONBAY SERIES,

.'sa& “that suitable meant suitable to their fu.ture reqmremeﬁtS,

~and that the lease of the other land was to be.in perpetmty, but -

there was no stipulation to that effect.

The principle of®part performance does not apply, for theA
agreement in such cases, must be one whlch could be spec1ﬁcally :

~

enforced

[RUSSELL J..—If T hold, that the agreement could not be

' speclﬁcalh enforced, what is the effect ?)

The result would be either a tenaucy at Wll] under the Statute:

‘of Frauds,® or an implied yearly. tenancy, or it would give rise
to.a claim for use and occupation, :

The Government’s claim for rent at the rate of Rs, 12 ,000. per
annum is reasonable, taking into consideration the present value
of the site. The doctrine of estoppel does not apply for no

‘hardship is alleged and there was nothing in the action of the
Government to mlslead the Mumclpahty, see lelmg v. AMmt-
age®. ‘ :

. Lowndes with Imeranty and Jardine for defendants :—There .

" was an implied contract, that a tenancy would b¢ created, and
the correspondence’ shows, that a tenancy was in fact created.
Whether the Government Resolntion in 1865 was an acceptance
of the Municipal Commissioner’s offer, or a countcr offer, is im-

material, for, in the latter event, the Municipality have, by their

acts, accepted such offer, Carlill v, Carbolic Smoke Ball Co.®,
The tenancy created under the agrcement was not a disposition
of the land within the meaning’ of St. 22 and 28, Vic. c. 41, and
the rule of law followed in Yaman Janardan Josks v. The Collector
of Théna®- does not apply, for that was a grant of Indm land:

The Statute of Frauds® does not apply for here thele has -
been part performance. If plaintiff wished to rely on the -

- statute, it should have been'speciﬁcally pleaded, see Bullen and
Leake® and the defendants should have been treated as tres-
passers, for no contract could then be 1nferred Bntam V. Roeszter(”

_ @ 29 Car, TL 0. 5, SN () (1869)6 Bom. H. c. Rep. (A, G, J))
" (2) (1806) 12 Ves, 78 at p. 85. 191 at p. 192,
) (1893) 1 Q. B. (G Ay 256 8t () 29Car.Ilc 3
P2 269, - ) Precedents of P;eadmgs.

N (18"9)11 Q.B.D.123,
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. Then as to the alleged determmatlon of the lease we receiv ed'
‘six months” notice on June 6thi, but the terms of the contract were
not complied with ; the actual w01ds are “ on obhel sulta,ble ground '
belng provided . o

[RussELL, J. :—Do you say the notlco is bad beca,use other suit~.

‘able ground was not offered 7]

Ye:, we do. Unless the contract has been ‘varied, we are in
the same position as in 1865, Other suitable land clearly means -
“other ” than the piece of vacant ground about to be taken up.

We required the whole of this piece of ground for our stables'-
then, and we require the whole of it now. . 'We say that sultable
means suitable in rent, situation, and éxtent,

If the Court holds, that there was an agreement but that the -
agreement was invalid, the questionm of estoppel arises. The -
Government have stood by -for 40 years, and have allowed the
Municipality to spend money on the land.’ : ‘

They have induced the Municipality .to give up thelr former'

- site and a locality suitable for their requirements cannot now be -

procured ; for the effect of this see Indian Evidence Act, section '
115, and the case of Ramsden \G Dyson®, where the doctrme 1s
fully set forth, v : .

RUSSELL J. [after stabxnd the facts] -—The letter- dated 17th
November, 1865, is undoubtedly a proposal on the part of- the
Municipal Commissioner. It is styled so and I have no doubt-
that officer intended the word “propose’ in its legal sense,
Then by their letter of the 5th December, 1865, the Architectural .

* Committee suggest the rent, viz., one pie per square yard. By \

their Resolution dated the 9th December, 1863, the Government -

" are careful to recite what they take Mr, Crawford’s proposal to-

be; and they accept the proposal on the terms proposed by the

* Architectural Committee’s letter. In my opinion” these docu-

. ments constitute an agreement within the meaning of the Con-
- tract Act, and both the plaintiff and the defendants are bound by

it as far as they can be as they undoubtedly mtended themselves
to be. The next questlon that arises is—is this awreement one

" @ (1866) I, R, 1 I, L. 129,
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B :Whlch ‘this Court will specmcally enforcfaP ‘The Advocate

" General says it is not, inasmuch as no time is specified from"
~ which the agreement is to run, but it seems to me that the part
performance by the defendants entering and continuing in posses~
“sion of the premises does away with this- ‘objéction. But a
- contract to be specifically enforced must be certain and definite,
Lord Walpole v. Lord Orford®, see section 21 (c) of the Spemﬁc
Relief . Act. This is an agreement for o lease, but no period is
fixed for its continuance, This introduces indefiniteness, which
I do not see the Court-would cure, see Clinan v. Cooke™, Again
there is another'ground, on which Courts of Equity refuse to
-enforce specific execution of agreements, that is, where from .the
circumstances it is doubtful whether the party meant to contract

. ser
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to the extent that hé is soaght to be charged, Harnett v. Yeild- » |

ing®.” Now on reading the Municipal Commissioner’s appli-

cation and the Government Resclution, I am of opinion that it

is clear that the Government as well as the Municipal Com-

missioner did not intend that the land in question should be used

for other than more or less temporary stabling and storage pur-

pos»eAs.‘ That is obvious from the Municipal Commissioner’s de-

scription of the ground ;it was looked on as more or less waste

ground. The rent was to be a “nominal” rent, Although

strictly speaking it is not necessary for me to construe the ex-

pression, I should say that other suitable ground means other

ground suitable for stabling. The context of these words seems

to make this clear. I apprehend that if a contract is to be speci-;
fically performed, it must be so as of the date of its being entered -
‘into, the date when the two contracting minds are ad idem. If

this be so then it is clear that the Government did not mean to

contract to the extent to which the Municipality are now seeking

to charge them. Again, consider the words “ other suitable

ground being prov1ded by Government,” and I agree with - Mr.

_ Lowndes’ definition of ¢ suitable ”” in his most excellent argument ;

it means suitable in rent, position and extent. But, in the first -

place, in whose opinion is that suitability to exist. What rent is
‘to be a suitable rent. The letter does not mention any rent for

(1) (17"7) 8 Ves. €} un) 402 at p, 420, (® (1802) 1 Sch. and Lef, 22,
@) (1807) 2 Sch. and Lef, 549 at p.H64; 9 R, R, 10], .
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~ that body and at their expense. As otherwise it is difficult: Ltd
-see how even temporary stables could have been put upon it = =~

THS INDIAN LAW-REPORTS. - [VOL. XXIX, '

the other suitable oround is it to be renb free?: ‘Again, as to"
position, is any place i in the Island of Bombay to be suitable #:
Again, as to extent.  Is the extent to be what it was in 1866-67
when the stabling was put up or in 1885-86, when the new stabl- -
ing was erceted ? ~ Supposing the Court is asked to pass a decree -

- for specific performance, how would it be worded, so as to be,

executed ? The above are some objections, which” appear to. me:
to exist in the way of %this agreement being one which can be .
specifically performed. “ Other suitable ground » _somewhat -
closely resembles “the necessary land for making a Rallwa.y

~ through the estate to Prince Tows” in Pearce vi Watts®, where

Jessel, M. R, held that the contract could not be enforced by tbe."..

‘purchaser, md sec the cases cited at page 178 of Fry®, I ouvht

perhaps here to state that no evidence was given before me to -
show that the groundin question was filled in and-levelled by -
the Municipality but I have no doubt but that it was done by;. ,

If then an agreement, which, however, cannot be spemﬁcally?‘f

- enforced, is” established, what is the position  of ‘the parties ?
" Before the Judicature Acts a tenant in possession under-a. void -

Jease who paid rent ‘was at law a tenant from year to year. :

: holdmor upon such terms of the agreement as are not inconsistent e
 with a yearly tenancy, e.g. in Lee v. Smwfla(3) he was obliged to .

pay his rent in advance as stipulated i in the invalid lease. Again_ -

‘although in the first instance the tenancy was only ab will, this

was converted by payment of rent into a tenancy from year to-

v - year -upon such of the terms of the void lease as are noet
" inconsistent with such a holding, Maréin v. Smith®, Walsh v.-.

Lonsdale®, however, shows that the Judicature Acts Aconsidéi:_-'f ‘
ably modified this rule. There Sir G. Jessel says, ¢ There is an =~

* agreement for a lease under whxch possession has been given.
" Now since the Judicature Act the possession is_ held under. the -

; agreement. There are not two estates, as there -were formerly, .:

() (1875) L.R.20 Bq. 492. -~ (® (1854) 9 Ex, 662. ..
(9 Fry on Specific Performance, . () (1874) L. R. 9 Ex. 50,
- 3rd Edition, p. 178, - () (138221 Ch. D9, .
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one estate at common la.w by rea,son “of the puyment of the rent : 1904,

:‘c'rom year to.year, and an estate in equity under the agreement, Musiorean
There is'only one Court, and the equity rules prevail in it The o paarioN

or BonBaY
tenant holds under an agreement fora lease. - He holds, therefore, %
. CECRETARY
“under the same terms in. equity asif a lease bad been granted,  or Stats, -

"3t being a case in which both parties. admit that relief is capable
“of betug given by specific performande’’ I have underlined the
-latter words from it being ™. - Coatsworth v. Johuson brings
- further out the poin I am dealing with. _There the plamtlﬁ'
-entered intc possession of a farm under an agreement Tor a
“lease of 21 years from the defendant. Beforo any rent was due
~.or had been paid, the landlord gave the plxintiff notice to quit,
.and turned him out.of possession; because he-had done that
'{—,:ﬁvh'ich had amounted to & breach of a covenant contained in the
agreement and intended to be inserted in the lease, The tenant
brought:an action for. tlespassi Held he .was nob entitled to
~recover that as he was in possession under an agreement for.a
" lease and had paid norent. He was only a tenant at will and
hlS landlord was therefore entitled to determine that tenancy.
" The following passages of the Judgrnellt of the Cdurt of Appeal
show the applicability of that case to the present one:—There
- Lord Esher M. R.said “Now this- agreement for the lease was
--not a lease, for it was not under seal, and beingan agreement for
.21 years it could not be valid as a lease for that period unless it
~ were executed with the necessary legal formalities; so that the
questlon is raised, whether there are. any circumstances in-this
" case which make’it equivalent to a lease as between the plaintiff
- and the defendant.- The tenant was undoubtedly in possession,
- and being in possession, no rent having been paid as yet, he was,
as it ‘appears to me, .only a tenant at will. Ifrent had been
" paid and accepted on the terms of its being part of an annual
rent, then the landlord would have been estopped from saying
that the tenant was not an ‘annual tenant on such terms of the
agreement as were suitable to a tenancy from year to year : but
‘until there has been payment of rent on the terms and in the
- manner to which I have referred, a tenant in the position of
_this plaintiff is only a tenant ab w1ll This being su any

-~

- W (1‘386) 55L T (Q.B) 220 at ps 222,
T3 " o ’
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notice to quit to such tenant w1ll suﬂice Cediees But 1t is said, !
that the plaintiff is not a tenant -at will, because‘a, Court of .
‘Equity would have decreed specific performance of the agreement

for a lease. If, however,a Court of Equity would not have: .

-made a decree of specific performance in favour of this‘tenant,
then the tenant must be a tenant at -will, for as there was no .

_lease at law there would in such case beno lease at law or in

-equity.” : - :
- In the case before me renb as 1 -shall show hereafte’r,has

“been paid by the defendants on the basis of its being an -

annual rent and-therefore I am of opinion that a tenancy from

. -year to year was created. Sections 108 and 107 of the Transfer -
-of Property Act do not touch this question. As regards the 2nd
_ point which arises on the plaint as first amended it is not necessary

for me to express myself at length. Suffice it to say that in

"-my opinion thers is nothing in section 40 of 21 and 22 Vic,; c.

108 or sections 1,2, or 5 of 22 and 23 Viec,, c. 41, which either ..

-prevented the agreement being made or nullified it if -made.- I
-can see nothing in these sections which compels me to~hold -
_that the Government Resolution of December 1865 was not
- effectual to_create an agreement between the Gov ernment and

. the Municipality. As to the Statute of Frauds, it seems to me

that the doctrine of part performance, which has been so often

. acted upon, takes this case out of the Statute of Frauds. “When

that statute saysin effect that no action.is to be brought to
charge any petson upon a contract concerning land, unless it -
is evidenced in the manner prescribed by the enaétment, it has -

. in view the simple case in which he is charged upon the

contract only, and not that in which there are questions arising
from res gestae, subsequent to and arising out of the contract

-gsee Maddison v.. Alderson  per Lord Selborne and among such
acts have been held to be possession of land taken or even in
‘some cdses continued by one party, after the contract with the

““knowledge and.acquiescence of the other party, Morphett ve
: Janes A ; Hodsrm ve Heuland ®, expend1ture ‘of money

o) (1883)3App Cas, 467 at pp. 475, we. @ (1818)ISW. 131. o
<s) (1896) 2 Ch, 428, 434, L
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altemtxons and repairs of buxldlnws by or by authonty of the 1804 ©
tenant in possession with the landlord’s approval, Williamsv. Mumocrpar, .
E'vans” or as it is expressed in Clinan. v. Cooke @, nothmcr Cg: 1;;0(;?:;?7
is considered as a part performance which does not put the party SEOR;;AM :
into a situation that is a fraud upon him, unless the agreement OF BTATE.
is performed. Here it would be a fraud upon the Mumcxpahty, '
if - they were to be considered as not being entered under a°
contract but as trespasser abinitio. Nor can I find anything
~in section 31 of Bombay Act II of 1865 which prevented the
- Municipal Commissioner from entering into the agreement I
- have found to be established,
~ Before I go onto deal with the 5th and followmg issues, it
. will be as well, as shortly as possible, to pursue the narration
“of-events and course of correspondence. [His Lordship, after.
- referring to the correspondence, continued] If I am’right as to the °
true construction of the agreement, as above set forth, then -
- it appears to me that the notice for the determination of the
o tenancy, on June 6th, 1900, was a good and valid notice ; and it
. becomes obligatory on the defendants to vacate unless - they
- choose to accept the terms offered by the Government,” I cannot”
see anything in the correspondence which has passed between
~ the parties which. shows that the defendants have in any way
varied or agreed to vary the agreement. Nor can I find that:
the defendants' ever agreed to pay Rs. 12,000 as rent for the
land. I do not think, taking the correspondence as a whole,
that his first payment could be held to constitute such an
~ ‘agreement and his subsequent payments undoubtedly were
- without prejudice or under protest, As rvegards the question
whether the plaintiff is entitled to the rent claimed by him in"
* the plaint, or to any compensation for holding over as claimed
- in’the plaint, T cannot say that the evidence as to value which
was given before me can possibly assist me much in arriving
“at a correct conclusion as to ths value of thisland 3 and unless the
" defendants are prepared to accept the suggestion I make below,
this must be referred to the Commissioner, ..But I cannot help
thinking that the defendants would be well advised to accept the

T qsts) LR, 19 Bq.647 - .. () (1802) 1 Sch. & Ll 2246 py 41,
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 "5 - 1904 - Collector’ S vmluatlon in J uly 1890 and the texm% contmned in the B
Moxiorean,  letter from the Secretary to Government to the Municipal Com- .
C:If“]’;’o’;ﬁ v - missioner on 27th August 1895, No one who has seen the posis
o tion of the Jand but must be convinced that the Government are

'Soji:']éi?rg? - dealing most favourably with the Municipality in the terms
- - proposed, If,therefore, the defendants are prepared to accept those
- terms they will have t6 pay a sum of Rs. 44,258-1-0 being the.
amount of rent due at Rs. 1,000 per month from  1st April 1897
to 10th December 1900 and the sum of Rs, — being the.amount dus-
for use and occupation at Rs, 1,000 per month from 1lth -
"December 1900 to the date of vacating the premises, and there -
will be a declaration that the plaintiff is- entitled to- be paid
‘Rs. 24,000 per annum by the defendants from and ‘after the
expiration of 10 years from the 1st April 1906, The defendants’
" counter claim, it follows, must be dismissed with costs."f"l‘hejrve_'
will therefore be a decree for the plaintiff in the above terms.
" I.order that the costs of printing the book of Exhibits. be- 2
" divided equally between the parties. Except -the-above costs -
* therefore and the costs of the amendments which have’ aheady
been dealt . with, the defendants will bear all the remalnmg costs
. of the suit. : e
- The -‘defendants appealed and the plamtzﬁ ﬁled cross-
obJectlons '
- Lowndes with Imemmty and Jarclme for the appellfmts :
- (defendants) :—We say the Government by their - Resolution '
granted a lease until other. suitable land was found;- We alej-
entitled to possession until that particular thing is done, .. "= .. -
_: We.contend, that the English law .is only apphca,ble, 80. far.
i as,lt is suited to the circumstances of India, and modified in its
. application by those cireumstances, see Ymp Cheak l\’éo V. Ony'li
. -Cheng Neo®, Tarachand Biswas v. Ram- Gobind . Chowdhry @),
- Ramloll Tﬁakaarseydass v. Soqjumnuli Dhondmuil ®, - Mayor of
‘s Tyons v. FEast India Company ®, Naoreji Beramji v.: Rogers ®,
N T ke Gwﬂt Eastern Hotel Compzmy v, The C’olléctm qf Allahqbad(“)

W (18’75)L R 6 P 0. 881 w (1836)1Moo L A. 175atp Seg 0w
.- abp.393 Co - ® (1867 4 Bom. H. C, R. (0, ¢ J.)l
@) (1879) 4 Cal. 7782t p. ¥SL." . ~ ©  abp37. .

| @ (1818) 4 Moo, 1, A.330. . f‘ © (‘sc;)wmn o R, (1«, o o, J)]
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j';'}:as late as 1781, the intention of Government was to invite settlers,

;on the principle of granting land in perpetuity, at a low quit-:

{?rent but there is no such thing as a perpetual lease in English
;LlaW, see -Sevenoalks, Maidstone, and. Tunbridge ]fmlway -Co.. v«

wLondon Clatham, and Dover Railway 0o.®. Most land in
s Bombay is now held on a tenure, enabhng Government to’

- resume the Jand for public purposes.

eject, until the premises were requxred for . pullmg down, was
held to be bad.] »

““The Government have seb up the custom Jin many cases in-

: thelr favour, : :

% [IENENS, C,- T, —But Would entry, under such avoxd]ease,-
- be adverse?] » :

- If the plaintiff fails in his orxgmal contentmn that thele was-
fa, -yearly tenancy, he cannot claim compensation for use and;
—oceupation, sce Lwkkee Kanto Dass Chowdkry v. Sumeerudds
Ev:Lusker O, Surendra Narain Singk v. Bhai Lal T/m.lur ® and-
" Rachhea Smgﬁ v. Upendra Chandra Singh @, .= oo
+~The words of the Government Resolution are “ sanctmn the
_f."apphcatlon This - can only mean ‘accept the proposal”.
-what followed; possession was given and the correspondence
" throughout treated the relation, between the parties, as &

—tenancy: based on ¢ontract. _ Having led us to-believe, that
“there was a contract, they are estopped, under section 115 of the:

Indian Evidence Act, from denying its existence, -

- [JENKINS, C. J.:=—Plimmer v. The Magor, &e., of Wellmgton ©).
:;P,IS an authority for the principle, that a subject is entitled to all
“equitable remedies against the Crown, but how far does section
=115 of the Indian Lvidence Act apply against the Crown ?]

W (1860) 8 Moo, 1. A, 239 ab p, 258. 4 ® (1880).50 L. J. (Q. B, 121,

{2) Landed tenures of Bombay Eoet. - '(s') (1874) 13 Beng. L. R, 243,
T rg,pos, - (©) (1895) 22 Cal, 767, h

»(o) (1879 11 Ch, D 620 af p. 635. @ (1899). £7 Cal, 239,
E s ®. (1884) 9App Cw.s 699,

nd- & Rain VGo;mZ Jljoo/ceijecz V. Masseyé (U Warden @ shows, that

= - [JeNgINs, C. J. :—That is like the Enghsh case of the C/;esﬁm-e .
= Lines. Comnmittee v. Lewis & Co.®, where an agreement not to .
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" The Crown is not. excluded from the operation of a statute.
‘See Maxwell @, page 193, In re Purmanandas Jeewandas @ and”
Toolseemoney Dosses v. Maria  Margery Cornelius @ where the f
Crown was" esbopped from assertmg its. claun to a bastard’
estate. . : -

With reference to the argument as to the statute 21 a,nd 22 -

© Vic, ¢, 106, and 22 and 23 Vic,, c. 41, we are only concerned with

. the latter, and that Act merely provides that if it is desired to

be formal, the name of the Secretary of State may be used.

. The word “ contract ’ there means a formal contract in writing. |

In 22 and 23 Vic., c. 41, section 2 and in 83 and 34 Vie,, c. 59,

“ the expression ¢ deed, contract or other instrument” is used,:

clearly indicating‘ that only formal contracts are referred. to. .
This is only an agreement, and the distinction can be seen in the .
phraseology of English law,  In 3 and 4 Vic,, c. 108, section 105
and in 6and 7 W,1V, ¢, 100, contracts, covenants, and acrreementsf

‘are referred .to, showing that there is a -possible distinction -

between agreements enforceable at law and formal contracts
‘We contend that the terms of 21 and 23 Vic,, c. 41, are mcrelyi-

‘ perm1ss1ve, and do not limit the right of disposition. A: written =

instrument would be required for a sale of Crown land, but not -

- for'a disposition. That could be effected by a grant, ev1denced

as in the present case, by a Government Resolution,
- Then as to estoppel, ditsrney General for Trinidad and Tobago v.

~ Bourne ®, as well as Plimmer v. The Magor, §e., of* Wellington®.
~ showsthat in an action for ejectment, any equitable defence is open -

to the defendant against the Crown. - In 1865 we gave ,up what E
was a convement and permanenb site for the new land.  We-

' _.v.Were ‘put in possession and allowed to erect what we liked.” The-

"'presumptlon is' we bore the expense of levelling the ground. - We'
“were led to expect that we would not be ejected, until other "

" suitable land was. provided, and there is now no available site -

suitable for our reqmrements. For the effect of t_hls, see Rama__

- den v, Dyson @,

(1) On the Interpretation of Statates, & (1873) 11 Béng, L R, 144 S

- 3rd Ed,, p; 193, : » o (@) (1805) A, C. 83 ab pp. 84s, 85
@ (1882) 7 Bom. 100 at p. 117, . (® (1884) 9 App. cas 69
- : ) (1866) L R 1H, L, 120, v
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: Apalt from estoppel we have a right to spec1ﬁc performance, 190¢.
“based on part performance, see Fry O, page 284, Hart v, Hart®, - Mustcrean

~ wheré the principle is laid down, that-a Court is bound to strug- (}?f Bosar
. gle to grant specific performance, although there may be consider- SEOREEARE

“able vaguéness as to the terms of the agreement. See also OF STATE,
 Wilson v. The West Hartlepool Railway Company®, Crook v. V ’
Oorporatzon of Seaford®, Marshall v. Corporation of Queen~
 borough ®, Mardell v. Ourtts ®@, Browne v.-Warner @; Duwbury
v Sandz/'ord ®, Zimbler v. Abraﬁams ®, '

“Then, with reference to the notice to quit. If the Government
Resolutlon on the 9th December 1865 was not an acceptance of -
our proposal it was a counter offer. The Municipality entered
-into possession on January 2nd, and the tenancy therefore coms

“menced from that date. The notice of the determination of the
Ea,na.ncy was for December 10th, and is therefore bad. See Side~
/ botlmm v. Holland 19, Woodfall @ and Plattt?, .

- 8eott (Advocate Genera.l) with Robertson for the respondent

(plmnblff) :—The land was admittedly Crown land, therefore*
- the. statute 21 and 22 Vie., c. 106, sections 39 and 40, 22 and 23-

" Vie, ¢. 41, sections 1, 2 and 5,and 83 and 84 Vic,, c. 59, apply. -
- It follows that the Government Resolution-in 1865 .was not a’
~ contract or other instrument validly executed on' behalf of

- Government. : » '

-The case of London Assomaéwn of Skipowner.s and Brol:era V.
Iandan and India Docks Joint Committee @ shows that where
- powers are expressly conferred they must either be regarded as

-"superﬂuous, or as limiting the right conferred, For the effect of
this see Young & Co. v.The Mayor,§e., of Royal Leaminglon Spa, @9
" 'With refererice to the applicability of English law, the case of -

" Ram Gopil Mookerjea v. Masseyk U was not really a case from
_Calcutta, but from Jessore, 4., the Mofussil, and the same
obJectlon apphes to The Great Eastern Hotel Oompany v. The

@ Fry on Specxﬁc Performance, 4th ® '(1899) 80 L, T. N, 8. 552,

S Ed., Sec. 648, p, 284. . - (9 (1903) 1. K, B. 877,
© . (2) (1881) 18 Ch. D. 670 at p. 685, (10) (1895) 1. Q. B. 378,
S ® (1864) 2 De. G J. and 8. 475, (1) Law of Landlord and Tenant
@ (1870) L.R.10 Eq, 678; (1871) 6 Ch, 17th Ed., p. 876,
T .- App. 861 e (12) Platt on Leise, Vol II, p, 60,
- (® (1823) 1 Sim and Stu. 520, (% (1892) 3 Ch, 242 at p. 261, -
©) (1899) W. N. 93, . (19 (1883) 8 App. Cas, 617,

" (5 (1807) 14 Ves. (Jun.) 156. (15) (1660) 8 Moor I, A, 239,
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()ollecz‘or of Allalmbad w, The argument comes - to thls there"‘?

are no perpetual leases in England ; in India we have Fazandari"
leases ; therefore the Enrrhsh law of landlord and tenant does not
apply. But there is express authority that . English law does

~apply to cases, other than the customary tenure. See Doe Dem -
" Antonia De Silveira v. Salvador Bemarda Te xezra (2) Naoroiiv

-Beramji v. Rogers © and Houy/& v. Leckie @, P
- ‘We contend that if there is an equity-it musb e, one arising

~ out of contrack and founded on it. If the terms are-so- uncertain

that specific performance could not be given, the defendants ‘lln_ust

fail, See Tke . Paris Chocolale Company v. The Grystdl Palage
Company @, Coatsworth v. Jokuson @, Pearce v, Watts \7) Swam
v. dyres. € (S) ' : L

We do not desire to say that we adhere merely to rlghts at,
law ; we are bound to submit to any equities whieli - arlse, ‘but
this is without prejudice to our right - of appeal "The
defendants in the Court below relied on Ramsden v. Dyson, (9> and

"in reply we cited Pilling v. Armitage . See also Young & Co. v,

The Mayor, &e., of Royal Leamington Spa WV, United Statesv. Kzﬂc-,

" patrick @), Bigelow on Estoppel, page 637. We contend that if

the statute 22 and 28 Vie,, ¢. 43, forbids such a - dispo'sition' no

- estoppel can arise, . If the plea.were good, then the un&uthorlzed

- acts of a Government servant could effect a transfer of property

[JENKI\IS, C. J-—Does it not come under the head of frand?

'Not that you have committed fraud, but- it you: 1n31st. on thek«
_strict law, you would, and so we will not let you?] - S

. Bigelow @ is clear and decisive on the point. - There musb be}
an act beyond mere silence: Where is this act? “When did

B ‘estoppel arise? 1In the case of dhmad Yar Khan v. Searetary of

State 09, the work proposed was permanent, the proba.ble ex-i

B pense of consbrucblonmdeﬁmbe, ‘and an expectablon of proprletary

) 2 Morley’s Dig. 217, - ©©) (866) L. R. 1. H. L, 1%
T () (1867)4 Bom. H. C. R, (0. C,- (10) (1806) 12 Ves. 78, .

- () (1867) 2 Agra H. C. R.(E. O. ) (1875) L. R. 20 Eq: 492,
C.I)L ) “(® (1888) 21 Q. B, D. 289.°

J.)Latpp 73,80,94 (1) (1883) 8 App. Cas, 517 a1 P cGem,

. (4 (1848) P, O. Cases 489 at p. 496. (12) (1824) 9 Wheaton 420 at P 784, -j
" (5) (1855) 8 Smale and Giff 119, (13) Bigelow on Estoppel; p. 639, wn
" (6) (1886) 565 L. J. (QL B.) 220. _ )] (1901)1.: R.281.A.211 at p 218

- .
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rlghts was encouraged by Govemment here only “rubble™ stables
: removable ab six months’ notlce were mentloned

;Vmer s Abridgment. @ ] o :

== There, there was a dlsblncb promzse but in the preaenb case no
isuch expenditure was encouraged by Government, The Muniei-
"'pal Commissioner must have known the terms in 1867 and he

‘dehbera.tely took the risk of being turned out. See New-
Soundland Steam Whaling C’ompwy V. Go:fer;ment of New-

ifoundland @)
--Then as to the notice to qulb see Hirst v, Horn ® and - Doe, d.

- ngby v. 8teel @, If the agreement set up by the defendants is

‘ valid, the tenancy began from the date of the agreement ; if bad,

the tenant having entered and paid rent up.to the 8th of December -
.in each year, there is a yearly tenancy on the terms of the agree-
“ment and the tenancy commenced from December 9th. Sse The
:‘Fccleszastwal Commzsszmwrs v. Merral ©® a.nd Doe ex dem. Holcomb-

LV Johnson, @
'_’_fThe _]udwment of the Courh was dehvered by

&7 . Jeskis, C. J.:—In 1835 the Government of Bombay had
“decided on the construction of what was then known as-the

:fEa.stern Boulevard in the City of Bombay, and for the purpose of

_their project it was necessary that certain Mummpal markets
- and stables should be removed. -

The area occupicd by the sbables was 458 square yatds.

_ On the 80th of October 1865 a letter was addressed from the
- Puablic Works Department to the Municipal Commissioner,
A'iequestlh« him to order the existing fish-and_vegetable markets,

;eté., to be removed, and on the 15th of November 1865, tho .
- Architectural Executive Enginecr and Surveyor addressed the-

. Municipal - Commissioner again regarding the removal of the
- sheds, which, it was said, interfzred Wlbh the construction of the
- new I]:wtem Boulevard, o )

1) (1866) L B, 1 H.L. 120, ~ &9 (1840) 6 31, &.W. 393,
@ Viner’s Abndvment, Vol V, ®) (i811) 8 Camp, 115,

: p. 523, par. 40. o b (6) (1869) L. R, 4 Exch, 162,
- ) (1904) A, C, 399, . , ) (7) (1806) 6 Esp, 10,

B T4lemed S : : ' .

[JENKINS, C. T—Seo Ramsden v. Dyson o and eee, aso,'-'

bo7

- 1924,
MuonrtorpAL
. CORPORATION
OF BouBay-
SECRETARY
OF STATE,



508

1904,

" MUNIGIPAL-

CORPORATION
oF BouBay
.
SEORETARY
OF STATE. .

THE INDIAN LAW REPORTS. LVOL. XXIX

On the 17th of November 1865 a- reply was sent to these
letters, in which it was stated that the markets were vested - in
the Corporation of Justices, and could not be removed without
the sanction of the Bench, and that the two long sheds on the
west were Mumclpal stables, and the letter then proceeded as
follows :— : S

“As to the stables the stmage ground allotted to the Mumcxpahty near the
Rifle Lines is particularly suitable and convenient, and I hope Government will
sanction an application made to it this day for permission to erect the stables -
there. * I should fhen be able fo vacate half the ground you require withili this
year.”

This apphcatlon to Government wasa letter contamlng several
paragraphs, and in the 4th the Munlclpal Comm1ssmner Wrote L

“The two long buildings A4 are the stables and these I w111 ‘Temove by the :
end of the current year if Government will accede fo the followmg proposals

Then after indicating in paragraphs 5, 6 and 7a partlcular sxte,'- i.
the Commissioner wrote in the 8th paragraph as folldws do

1 propose therefore that Government shall rent the ground marked A Ax'to’
the Municipality at a nominal ren$ on condition of the Municipality levellmg
the whole of it which will be very expensive. That [ be permitted to set back
the palings on the west of the foot-path 50 as to permit two earts to move in the -
passage. That I be permitted to erect on the vacant ground mevéablle"stable’s‘
of Wood and iron with rubble foundations to be removed at six months notice
on cther suitable ground being provided by Government, who are a.bout totake- -
up the present Municipal stables for publie purposes. A

“Mr. Khandas Mancharam, I may state, has visited the spot Wlth me and has

"no objection to the ahove arrangement,

T would add that it is proposed to abandon the Chinch Bandar sulmg dlrectly
the new arrangement at Bori Bandar and Byculla can be made. -
. “Both the Railway officials and the Municipality find it very lnconvement

- and unsunitable, and it was an intolerable nuisance o passengers by the trains.

and to the inhabitants’of that densely populated locality even when only 260.

" carts of refuss were sent duily. We are now sending 450 carts and shall so0a -

despatch 700 daily. ' - .
¢ I venture {0 solicit the very earhest reply to this commumcatlon.‘_’ o

This application was referred to the Architectural Improvve.“-j
ment Committee, and on the 5th of December 1865, the Secretary -
to that Committee wrote to the Secretary to Government as -

"follows — . ' T e

T omel
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s Wxth reference to your memo1andum No. 1446 C. W: 25384, dated Zoth
: _uItuno, I am directed to inferm you that the Committee see no objection to the
- ground applied for being rented to the Municipal Commissioner, and suggest

that the annual charge of one pie per square yard be levxed in -consideration of
the expense of filling in the ground.” :

‘On the 9th of December 1865 Resolublol} was passed by the
" Government of Bombay in ths following terms:

~ ResorurioN.—Ctovernment are pleased to sanction the application of the
Mounicipal Commissioner for a site for stabling a$ expressed in paragraph 8
of his letter, on the terms proposed by the Architectural Implovement Com-
- maittee in paragraph 1 of thelr letter.”

Tt was not, however, until the followmg January that posses-
sion was taken, and on the 4th of that month the Executive
Engineer of the Municipality wrote to the Executive Engineer
of the Presidency that the ground in question was formally
taken over under instructions from the Municipal Commissioner

" on the 2nd from the Architectural Executive Engineer.

The area of the land thus taken over was about 30,000 square
. yards. The Municipality have ever since continued to be, and
 still are, in possession of a very considerable portion of this piece

of land, and have paid for ‘the same until a recent perlod the ‘

renb of one pie per square yard.

.The present suit is brought by the becretary ot‘ %tate for
India in Council, nominally to eject the Municipality from the
land and to recover a sum in respect of use and occupation, but
it has been stated that the real purpose of the suit is not to

- eject the Mun1c1pa.hty but to ascertain the rights of-the parties,

-and that the plaintiff has no objection to the Municipality’s
~remaining in possession, provxded they pay such rent as may be
_ agreed. . . .
- The plaint as originally framed proceeded on the theory of a
tenancy created by the Government Resolution of-the 9th of
~ December 1865, and alleged that notices to quit and to deliver
~up the land on the 8th December 1900 were duly served upon
the Mumclpal Corporatlon. The plalntlﬂ' also submitted that
" the defendants were until the expiration of the notices yearly
tenants of the Government of Bombay, and that such tenancy
" expired on the 8th of December 1900, He further submitted

559
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" that for the reasons seb forth in pa,racrraph 23 of hlS plamt he was®

‘under no liability to take any further steps to provide suitable o
‘land for Mumclpal stables as they existed in December 1895,

In paragraph 24 he submitted “ that the tenancy created by the -

. said "Government Resolution of the 9th of December 1865 has’ ".t
" now been determined and that he is entitled to possesswn of the

said land.” . : b

. To that plaint the deiendants p'ut in thelr vyntten sta.tement .

- -'and in the 11th paragraph they set forth™ their contentlonr 1n~f-,;

" respect of their interest in the land in the following terms

- ogeupancy, &e., as were created by the said Gove1 nment Resolutwn of . the o
-December 1865 ;

'plmntlﬂ opened his case,

The defendants submlb that they aré not yearly tenants of ‘the land the’if.

'SUbJed? of the Government Resclution of the 9th December 1865 as in para. 99 >

of the plaint claimed. -. The defendants contend that under and by virtue of
the Government Resolution last mentioned they becamo-and still are entitled' '
to occupy the said land at the rate of one pie per square yard per annum.and

are not liable to be ejected therefrom until after the expiration of six months o
from the date of receipt of notico to quit such notice to-be given after (but not -
before) Government shall provide other suitable ground in lieu of the land
which they desire to resume on the same terms as to rent and determihat'xcn‘ of

- Tssues were raised on the 15th of December 1903 When”thev‘f"é

After an adJournmenﬁ for the purpose of prmtmg certam‘i;f:

"~ documents the case again came on . for hea.rmg_on the st of
. February 1904, and the Advocate General, aceording ‘to Mr. .
‘Justice Russell, then for the first time raised the point that by..

““reason of the statute in that behalf no legal tenancy: Whatever
'f"had been created by the Government Resolution. i

" Leave to amend was given so that the plaint should coverli

:‘,"thls point. The only amendment made in the first instance :

~was that'in para. 21A, the plaintiff submitted -that no’ valid’
. ]eval obligation was imposed on him by the Resolution of the '
9th December 1865, and by the insertion of the words ¥ if any

= after*“tenancy ”’ in prayer A to the plaint.. A furbher amend-

‘ment was later made by the insertion. of paravraph "4A to thej.f'

: lplamt and the prayer (¢ 1).

- Thereupon new issues were settled, -
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7 'The result of the hearmn' was that Mr. Justice Russell held 1904,
;fjxthat it ‘was ‘obligatory on the defendants to-vacate and he ~ Movioras

:referred it to the Commissioner to ascertain and report what " Cg§ e
“ sum should be paid by the defendants to the plaintiff as compen- o "

satlon for holding over the land: He further ordered that the  oF Srare,
- defenidants’ counter-claim, “whereby they sought' to recover
:'_‘surns’ paid by them under'»pro,test to the Government in excess
.of the rent of oné pie per square yard, should be dismissed
“with costs. From this decree the present appeal has been
_ preferred by the Mummpahty, whlle the respondent has put in
B cross-obJectxonc L ‘
7. -The points in contest hawe -been hmlted to the questlons
- Whether the defendants are liable to be ejected, and if so, what
“is ‘payable by them for use and occupation, and whether tho
- defendants are entitled to recover the amounts paid by them
by way of protest. Strenuous objection has been made to the
. .amendment allowed by Russell, J., and in one aspect of the case
“it. has far reaching consequences imposing on the defendants’
- difficulties not involved in the plaint as originally framed.
. The case was launched, as I have already said, on the basis of
. a tenancy created by the Resolution of the 8th of December 1865.
_-"This, however, was repudiated by the amendment, and it
“..then" became the plaintiff’s case that the Resolution created no
tenancy, because the requirements of ‘the statute 22 and 28,
~ Vict. c. 41 were_not observed. o
. The Municipality’s case in the first 1nstance was that they

were .not yearly tenants, but that they had a right to occupy .
- until thig right was determined in the manner provided in the

- Government Resolution of the 8th December:1865. - .

~. The amendment of the plaint however led to the further con-
* tentions, that if a tenancy was not created, still the Municipality
“are entitled to specific performance of the agreement embodied in
~ the Resolution, and further that the plaintiff’s claim is eﬂ'ectua]ly
* barred in the events that have happened.

These contentions are not embodied in the . pleadmgs, but as
they are the result of the plaintiff’s late amendment no objection
“is taken on that score, and the case has been argued before us on
: §hé basis that the several contentions, with which I will late;
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or Bosrar - T-will then first consider -whether any such right to the laud
Fronoang . 28 the Municipality contend, was in fact created. :

or-Srare, ~  This right is thus described by the Municipality in pamgraph
E - 11-of their written statement, which I have read. o o
‘Two questions arise::Could such an interest: as is there de‘
' scrlbed be created ? “And has such-an mterest been in facb "
_cteated? ' : R
"In the first instance I propose to consider these questmns apart
from the circumstances, on which the Municipality rely as creat< -
_ ing an equity in their favour: in_other words, as though this -
~ were a suit commenced in January 1866 before anythmg had
. been done on the faith of the Resolution. « v
Could then such an interest as is described in paragraph 11 of~" -
the written statement be created ? o
Now it s to be noticed that.the idea of the Mumclpahty bemg -
" tenants from year to year is repudiated by them; and this
necessarily is so because it is an essential incident of a tenancy
from year to year that it should be- capable of determination by -
. simple notice, without more, given at and for the proper time:
And thus it is that the Municipality are, t'orced to set up the,’ :
rlght they describe. S
But is that right an interest known to the law ? Thls is a."’
question that must be asked and answered, because it is a prmm-’ :
ple of general application that it is not within the power of a'.
person to create whatever interests he may please in land;he is
limited to such interests as are recognized by the - system of
jurisprudence governing his disposition. ) v
. Now no one suggests that here there was or1gma11y an absolute :
- grant if any interest was created by the Resolution, it wasin -
the nature of a tenancy, so that the d1spos1txon (1f any) must .
- have been a lease. ;L
" But could a lease on the terms set forth in- parap'raph 11 of the“‘ ,
~ written statement be created in 1865 in the Island of Bombay? - -
. The Transfer of Property Act recogmzes only two kinds of -
leases, (i) a transfer of the right to. enjoy property for a certain, -
time express or 1mphed and (2) a transfer of such nght in
perpetuity. - e SR

1
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the Act in any way cut- down the rights of leasing .property, -
. which previously existed, so that we must see how far the alleged

~ lease complies with the requirements of the ]a,w formulated in -
" section 105. :

" In the first place then it is clear that the Resolutlon is not a

) transfer for. a certain time: it is until an uncertain event,
- until suitable ground (whatever that may mean) is prouded and.

SlX months’ notice is given.

- It appears to me equally clear that the alleged d1sposut10n was

© not a transfer of the right to enjoy the property in perpetuity,

. vassummg for the sake of argument that such g transfer in per~

potulty was in 1865 o, permissible lease in the Island of Bombay. _
It is not pleaded as being a transfer in perpetulty, and reason~

“ably so, because the terms the Mumclpahty claim are opposed to

- the idea of a lease in perpetuity: paragraph 11 of the written

statement does not contend even for the certainty of- duration

which belongs to a'ten‘ancy from year to year, and concedes thdt

. the Municipality on the performance of the conditions indicated

would be Lound to quit at any period of the year.

If then the alleged disposition purports to be a transfer of tho ’

-right to enjoy the property neither for a certam time, nor in pel-

_ petuity, then it is an attempt to create byllease an mterest not
» known to the law, and as such is bad, :

- But it is further objected that apart from this there has been/
such disposition as -binds the plaintiff in this suit, inasmuch as’
there has been a failure to observe the- prov151ons of 22 and 23
Vie., c. 41. :

It is not dlsputed that at the date of the Resolutxon ‘the land

in suit was vested in the Crown, and the disposition set up is not by

- the Crown itself, but by the Government, and this has been treated

‘throughout as the equivalent of the Governor in Council,
~ The Governor in Council, however, could not dispose of the :

land by virtue of any estate vested in him, but only in exercise

.of a power bestowed on him for that purpose. We, therefore,

‘have to see whether the provmons clothmg him w1th tha.t power

. have been observed T R

603

The Transfer of Property Act, ‘it is true, d1d nob-apply in 1004
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The land in questmn beca.me vested .in Her late Magesty by“ _
the operation of 21 and 22 Vie., ¢. 106 ;. and the 41st section ofv _
that Act vests in the Secretary of State in Council power to

“dispose of real estate so vested in the manner thPrem descrlbed

In 22 and 28 Vie,, c. 41, it is 1euted . i»“,jj R

.,-‘:. Lo- 3

Whereas an Act was passed in the Sessxon holden in the Twenty-ﬁrst and
Twenty-sccond years of the Reign of Her present Majesty, intituled An Act for

“the better Government of India : And whereas it has been considered that, under

the Enactment in the Fortieth section of the said Act, the local. Governments in-

- India and Officers intrusted with the charge of Provinces or Districts thero
. respectively cannob enter into and execute such Contracts'and Assurances in India

on behalf of the Secretary of State in Council as before the commencement of the:

- said Aet they wera respeotively competent to enter into and execute on behalf of _
.the East India Cowpany, and it is expedient to give them such Powers: And ..

whereas Doubts have arisen as fo the proper Mode of the Execution of contracts
entered into by the Secretary of State in Couneil pursuant to the Provision of thé"
said Fortiethisection of thesaid Act,anditis expédxent that such Doubts should ",
be removed : And whereas it is expedient to alter 50 much of the Enactment in-
the Fozty-thud section of the said Act as relates to the Mode of s1gmng nnd
countersxgnmg the Drafts or Orders therein mentioned, &., &c. TR

A The Act the_n goes on to provide as follows:— B

g 1. The Governor General of India in Council, the Governor in Council’ —of
" Fort St George, the Governorin Couneil of Bombay, the Llentenant-Governor

' _ of the North-Western Provinces now under the Presidency of Fort William  in’

Bengal, respectively, or any officer for the time being intrusted with the Govern-

" ment; charge, cr care of any presidency, province, or district in India,” subjéct'
" to such provisions or restrictions as the Secretary of State in Council, with the

concurrence of a majority of votes at a meeting, shall from time to time pre- -
scribe, are hereby respectively empowered to sell and dispose of all real and
personal” estate whatsosver in India for the time being vested in Her Majesty .
under the said Act, within the limits of theie respective governments,provmces,

. or distriets, or to raise money onany such real estate by way of mortgage, and to -
- make proper assurances for that purpose, and to pumhf\se and acquire any fand

- - or hereditaments, oranymteresb therein, stores, goods, chattels, and other pro-*

* perty in India, within the said respective limits, and to enter into any contracts

.. whatsodver, within the said respective limits, for the purposes of thé said Act ;.

" Government of India.

‘and all property so acquired shall vest in Her Ma;esty for the serv:ce of the

" 2. The Secretary of State in‘ Councﬂ may be named a8 a. party to suchdeed
contract, or other instrument ; Co - o
= and it shall be.sufficient .to use the deswnatlon of Seclemry of State i
Council in such deed contract; or other instrument ; :
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- and the same may be expressed to be executed on bahalf of the Seoretary of

: State in Council by or by order of the Govarnor General in Council, Governor
~ in Couacil, Licutenant-Governor of the North-Western Provinces or other
‘ ~officer intrusted as aforesaid, but may be executed in other respects in like
. manner as other instruments exccuted by or on beualf of him or them . Tespect-
“ively. in his or their official capacity, and may be enforeed by or against the
~Secretary of State in Council for the time being

- .and neither the Secretary of State nor any memher of the Council nor any

* person executing such deed, contract, or other instrument, shall be porsonally '

_liable in respoct thereof; and all liabilities, costs, and damages in respect
‘ "hereof ghall bo satistied and pald ouf of the revenues of Indm. )

It is clear that the prov1s10ns of these secbxons ha,ve not been -

-._observed, and that, so far as the Resolution purports to be a dis-
position, it does not conform with the preseribed requirements,
But are the provisions of the Act imperative so far as they
prowde for the use of certain forms? ' »
‘We have a clue, for what it may be worth, to the view of the
Legxslature in the statutes 32 and 83 Vic., ¢. 29, and 33 and 34
'Vic., ¢. 59, wherein an apprchension is expressed that certain title-
deeds might under the operation of those Acts be invalid by
‘reason of the failure to observe the formalities thereby prescribed.
- Though we are not bound to accept this apprehension as a
. correct view of the law, an examination of the Acts leads me té
" the conclusion that the apprehension was well founded. I think

‘that a disposition in 1865 of Crown lands by the Governor in

- Council was dependent forits validity on an adherence to the forms
prescribed, and that thersfore the Resolution was not a valid dxs-
position of the property for the interest ¢laimed. .
1 have not in coming to this conclusion overlooked the argu-
* ment ‘derived from the fact that there is said to be no title-deed
for the site on which the Municipal markets were erected at a very
_great cost beyond the Resolution, Exhibit S, set oub at page 107
of the prmted book ; but that can make no difference in the law,
though it may invite the comment that those who deal with the
‘Government should see that their engagements are  secured in a
* form that is binding, and that the Government, to whom the
necessity for due formality must be well- known, should not per-
* mit those with whom they deal to rest content with documents
_ open to the defence, with Whlch I am now concernnd E
B 741—-5 o )
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But then it is argued that, 1f the Resolutxon was 1neﬂ'ect1ve as

_a disposition, it was good as a contra,ct that specific performance

could have been sueccessfully’ demanded and that therefore the
Municipality are in as good a posmon as if specxﬁc performtmce»'

"had been granted.

Still looking at matters as. they stood in J anua,ry 1866 bhe,

_claim for specific performance was open to similar objections:
.- the Court would ‘not have granted specific performance . of a-
. contract for an -interest not recognized by the law, and the:
~Resolution regarded as a.contract was equally open to the-

objection that the statupory formalities had not been obsérved.. .
- But since December 18685 much has happened, -and T now will -

- consider the legal effect of these aftcr-events. The pleadings, no.

doubt, are- silent on the point, but this may be‘due to the form -
in which the plaint was originally iramed The llth 1ssue,_

«1f issue 2 is found in favour of the plmntlﬂ‘ whether the plamhff is now__-
estopped from contending that the agreement in the 1st 1ssue 1efer1ed to xs nobﬁ
bmdmg : -

The second issue raised the quesbton of the effecb of 21 and 22 >

'vac c. 106, and 22 and 23 Vie, ¢, 41.- Tt seems too that Ml.“

Lowndes, who represented the Municipahty in the original Court ,
there said that he would rely on the principle enunciated by

‘ TLord ngsdown in Ramsden v. Dyson O, Thls is conceded .

though the learned Judge has not dealt W1t1 this asp_ecb of the
case. S -
Before us the plea. has been more precxsely and amply’

'formulated by Mr. Lowndes, and the Advocate General. makes
" no objection to our dealing with this part of the case in every
" aspect of which it is capable. - o

>~

Though it has been argued before us that sectlon llo of Lhe;

o ,Ev1dence Act, or the prmclple it embodies, cures -the informal ity,

"the substantial plea apppears to me to be that the after events -
have created in favour of the Municipality equities, whlch afford - -

~an answer to the Secretary of State’s claim ‘to” eject thev‘{’
Mumc1pahty Unfortunately we ‘are thhout the ass1stancc of ;-‘

(9 (1866) T Ry 1 H, Ly . 1'70.‘**1 -
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“Mr.J ustice Russell’s oplmon on this. pomt as his _]udgment does 1904,
not deal with it. - : - .. Mo~iaipan
- The doctrine involved in thls phase of thecase is often treated C;’;‘ Ii;’f{:;i?

-Aas one of estoppel, but I doubt “whether this is a correct, though . SECEETARY
-it may be a convenient name to apply. -~ .- OF STATE.

... Tt differs essentially from the doctrine’ embodled in eectlon 115
- of the Evidence Act, which is not a vule of equity, butisa rule of-
- evidence that was formulated and applied in Courts of law : while
fthefdoctrine, with which I am now dealing, takes its origin from
‘the jurisdiction assumed by Courts of Equity to intervene in the
“case of, or to prevent, fraud. The doctrine in relation to the

. circumstances of this case is thus fmmulated by Lord Kmosdown :
- in. Ramsden v. Dyson® « o

" *If a man, under a verbal aureement thh a landlord for a cortain interest in
:.land, or, what amounts’ to -the same thing, under an expectation, created or
" encouraged by the landlord, that he shall have acerta in interest, takes possession
" of such land, withthe consent of the landlord, and upon the faith of such promise
- or expectation, with the knowledge of thelandlord, and without objection by him,
- Jays out money upon the land, a Court of Equity will compel the landlord to
‘;iglve effect to such promise or expectatlon i “ :

’l‘hab the Crown comes w1thm the range of this equity is
_r«'.':apparent from Plimmer'v. Mayor, &c., of Wellington ® and dhmad
Yar Khan v, Secretary of S/atej'or India in Council®,
+5The question then is ‘whether the facts of the case invite an
apphcatton of the principle, and to determine thls cnlls for o
.. detailed examination of those facts. '
. Ihave already stated, and need not now repeat how it was
" that the Municipality went into possession of the land, and I will
now proceed to narrate brleﬂy what they subsequently did.

" In the first place the Municipality at the instonce of the
‘i_? Government gave up to them thelr old- quarters, and moved to
. the land they now occupy. :

- What this involved as a surrender of acquired rmhts, we do
not know, as the terms on which the Municipality possessed
. thelr old stables does not appear ; it is not even shown whether

« - M (1866) L R 1 H. L. at p, 170.
' @ (1884) 9 App. Cas. 630. (3 (1901) L R»281.A, 21138 Bom.L, R,
o ~ B03. -

.
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the Govermnent was acting in the exercise of any powers ofi .
compulsory acquisition,

All we do know is that in his letter of the 15th ot' November ‘

11865 the Municipal Commissioner promised to remove the -
‘existing stables by the end of the current year, ¢f Government
would accede to the proposal, to which assent was substantially

expressed by the Government Resolution of the 8th of December.
Next we have the fact that it was a part of the Municipal .
Commissioner’s proposal that the Municipality should undertake -
the levelling of the whole of the piece of gtound and this he
says/in his proposal * will be very expenswe : -
At this lapse of time it is difficult to procure, and one cannob
expect, definite evidence as to what was done in this connection

or what the cost was. ' But certain facts stand undisputed:the .
, Architectural Iinprovement Committee, to whom the matter was -
referred, regarded the “ecxpense of filling in the ground”’ asan . -

adequate consideration for the very low rent charged, and their -

- recommendation to that effect was adopted by Government ‘and

the ground is now level. :
Though there is no direct evidence that the Mumclpahty dld
this work of “filling in the ground,” the inference that they did -

‘s irresistible : and though there is no record of the acrual °

cost—possibly because it was not a separate and defined

‘ undertaking, but work done by the Municipality itself—we have -

the fact that it was regarded as of sufficient moment to influence

the terms on which the letting was made, - o
- Then we know that stables were erected at the time, . s
Mr. Jamsetji Dadabhoy Nadirsha says that stables and cha.wls

were erccted in 1866 and Rs. 27,609-9-0 were spent; but how

~much was spent on the stables and how much on the chawls -
' ’does not appear. These chawls are described as bigarries’ chawls, .-

~and it is contended, not without reason, that they were, a"’
- necessary adjunct of the stables. '

In 1870, he says, Rs, 1,19,595 were spent on workshops, a.nd

» the Municipal Report for 1871 shows that Rs, 1,49,080 had been

spent on-, workshops and Rs. 84,823 for plant. ~Subsequently
the original stables were in 1885 replaced *by a permanent "
masonry - structure, and, having regard to the atea covered :

‘ _ the cost must have been conslderable.
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These facts are founded on Municipal documents, to whose
jrelevancy as adequate proof no exception has been taken.
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- Next we have to see how the Mumclpahty came to act and Convoramion

expend their moneys in this manner.

It must have been in the faith that they were entitled at least
-to an enjoyment of the land for the period indicated in the arrange-
ment made by their Commissioner with the Government. .

Then what was the representation made in that arrangement ? '

It was that the Municipality’s enjoyment of this land would
‘continue until the expiration of “six months notice on other
suitable ground being provided by Government.” :

- The argument for the Municipality, however, does not rest
there: it is argued that it cannot be supposed the Municipality
incurred the great expenditure they did except in the expectation
that their occupation of the ground would never be disturbed,
and this expectation, it is claimed, was the result of encourage-
ment proceeding to them from the Government.

- But I think this is not made out: the extent of the enjoyment

in which a belief was encouraged is (in my opinion) limited to.
‘the representation embodied in the original arrangement: it may

-be that the Municipality (if consideration ever was- given to the
" matter) never anticipated a disturbance of their enjoyment, but
"“that is not enough : with the distinct notice they possessed of the

_Government’s representation, they cannot on the facts disclosed.

“attribute to the (iovernment any representation such as carries
. with it the right they. now set up to a permanent and uncondi-
" tional right of enjoyment of the land at the rent originally
- stipulated,

" Even the plea in paragraph 11 of the written statement does
"* not set up a permanent tenancy or suggest a right of enjoyment
- beyond that to be'spelt out of the original arrangement, and this
© -is in harmony with the attitude disclosed by the correspondence.

In coming to this conclusicn I have not overlooked the drgu-.

:f'ment sought to be derived from the information furnished by the
. " annual Municipal Reports, copies of which were furnished to the
- ‘Government, | -

80 it only now remains for me to estimate the consequences of -

"the representation contained in the otiginal arrangement. -
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- Mr. Lowndes has argued that the- promlse of other qultable“_‘

ground involved an undertaking that it should-be suitable in

* position, in area, and in rent, and that as a conséquence the rént :

should be at the same rate as that originally stipulated. .

-So far as his arcument relates to position and area it a,ppears'

f Gm ernment intended to forego in perpetuity the benefit of such
increase of rent as might be expected to -acerue from land of a

_similar area in the locality.

_ to me to be forcible ; but when it is contended that there was to -
“be fixity of rent I think the argument goes too far.

*Looking at all the circumstances, I cannot beheve that the_‘,

© Under these circumstances has any equity arisen in fm our of YA
~ the Mumelpahty and, if so, what isit? - Lo

It is (in my opinion) the reasonable, and the only reasonable'; :
inference that the Municipality gave up the . old stables, levelled g
‘the ground, and erected the moveable stables in 1866 in ‘the

belief that they had against the Government an absolute right °

not to be turned out until not only the expiration of six ‘months

notice, but also other suitable ground was furnished: that ;Athisa‘-

belief is referable to an expectation created by the” Government

that their enjoyment of the land would be in accordance with this’

belief : and that the Government knew that’ the Mumclpahty»

-were acting in this belief so created. ; -

- We have, therefore, in the case the condltlons whlch create an ‘

‘equity entitiing the Municipality to appeal to the Court for its

aid in assisting them to resist the Secretary of State’s claim that

they shall be ejected from the ground ; for (in’my opinion)it is not’

in the circumstances of this case destructive of the equity, which
thus arose in 1866 to point to the fact that the moveable stables

. that workshops and other buildings have been erected.

- The utmost that can be said is that an 1ncreased burden Was_ :
E not thereby imposed on the Crown. : : . -_
. In the view I take the equity in the Mumcxpahty came’ 1nto
_ emstence in 1866, and it has not been estabhshed that it has smce'f‘ A

. been lost,

"1 do not think. it is any obJectlon to that eqmty that thelb-
mtelest the Mumclpahty was to bave in the Iand was not orlgm- .

‘,Were in 1885 converted to stables of permanent masonry, and
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ally moulded in a form recoamzed by the. law : tha does not 1904 :_ g
prevent us from now imposing such terins as will prevent that  Mowrcrear

- 'which a Court of Equity would regard as a fraud, and this, as 1 qgﬁpggﬁlfg

ha,ve already said, is the foundation of the- _]urlsdlctlon invoked. . -

-This is aptly illustrated by a case citéd in Viner’s Abridgment, ' iicgﬂﬁf b.

Contract and Agreement (pl. 410), where the facts are thus stated :

7" 'The bill here was to haven lease accordmg $o the defendant’s plomlbe, plamt-
1ﬂ’ having laid out money in the premises, and the defendant insists on the
- Statute, there being no agreement in writing, nor any certain terms agreed upon,
;and says ‘what plaintiff laid out was on lasling improvements, but admits
plamtlﬁ built & stable which cost him about £10. 1t was proved, that the defend-
- ant told the plaintiff his word was as'good as his bond, and promised the
plamtlff a lease when he should have renewed his own from his landlord. Lord

iy Chancellor said that the defendant is gtulty of a fraud, and ought to be punished
f01 it, and so decresd a lease to the phmtﬁf thongh the terms were uncertain,
21t is in the plaintiff’s election for what time he will hold it and he deth elect $o
hold dunno- the defendant’s term, at the old- rent;, and plaintiff to pay costs,

Thls case shows that at that time the Jumsdxctmn was based on . -
fraud and that-it was no objection to its exercise that the terms
“ab the date of the ezpendlbuw—-whm 1 was nob great~~were
uncertam.
» The néxt questlon is in what shwpe should effect be glven to
~“this equity. It is pointed out by Lord Kingsdown in Ramsden v..
" Dyson(V lhab there is a difference of opinion as to the nature of the
f..'- "rvelief to be granted; but he goes on to state, that he did not
miderstand any doubt to have been entertained *that éither in the _ )
. ~form of a‘spe_ciﬁc interest in the land or in the shape of compensa-
- tion for the expenditure a Court of Equity would give relief and
protect in the meantime the possession of the tenant.”’ ) ’
" Tt was said by Lord Campbell in Dillwyn v. Llewelyn® that
¢ the equity of the donee and the estate to be claimed by virtue
: ‘of it depend on the transaction, that is, on the acts done, and not
* on the language of the memorandum, except as that shows t;ho '
* purpose and intent of the gift.”
. In conformity with this reasoning we find that the Privy
i Oouncll in Plimmer v. The Mayor, &e. of Wellingson® and dimad

'; (1) (1866) L. R, 1H, L,129atp. 170,  (2°(1862) 4 D, F. J, 517 ot p., 522,
) o 3) (1884) 9 App. Oss, 699,
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Y ar Kium v, Secretary of State Jor I mlw“) considered effect should_v ’

be given to the equity there arising by securing to hlm, who o
claimed it, an interest in the land. : -
In this case conditions have cha.noed 80 comp]etely qlnce ther ‘

vequlty in the Municipality’s favour first arose, that it is a matter
.of no small difficulty to determine the measure of interference

and relief adequate to the requirements of the case, bubon a - ’
consndera.tlon of all the circumstances, I think that it liesin the -

direction of securing to the Municipality on the one hand an

interest of considerable duration, and to-the Government or bhe, :

Crown ou.the other a reasonable rent. f c
“And T think the Secretary of State’s claim to ejecb should only

succeed, if the Municipality decline to accept such terms. .
The materials before us do not permit of our now defining Wlth

v precxsmn the terms and details of this tenure, and it may be

" necessary to direct an enquiry on the point unless the litigants '
" can come to soms agreement, without prejudxce of course.to any "

right to appea.l from this Court’s decree, whxch may othermse B
exist, : o
- There should be no greet dlfﬁculty in arrxvm@ at a satlsfa.ctory '
solution of this matter, and by way of suggestion I may pomt to -
Mr. Little’s letter as furnishing a fair basis for discussion. .
And in this connection I would remind . all concerned that the; :

relations of the (xovernment and the Municipality are not with- .-

out some bearing. Both bodies are created and exist for the

- - public welfare, the one being in a sense an offshoot of ‘the other,v '

*éntrusted with the admlmstrutlou of a limited local area, The
" antagonism therefore should not be acute; for it is not as though
~ any prxvate interests were served by this suit, which after all is

‘little more than a conbest be};ween the rates 'and the taXeS at the :

- cost of the public.

“There thus appear to me to be strong reasons for urgmrr tha.t .

B the difficulties in the way of arriving at a fair and reasonable

_settlement should be adjusted by arrangement rather than by '
“'recourse to a hostile and probably costly enquiry. ‘ :

Phis brings me to the plaintiff’s claim for enhanced rent in re-

vspecb of Whlch he prays that the defendants may be decreed to -

(0] (1901) 28 I. A, 211, 3 Boms L, R 505,
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- pay the plaintiff the sum of Rs, 44,258-1 for arrears of rent ca.ll-.‘ :
_culated at the rate of Rs, 12,000 per annum from the 1st of Apml

1897 to the 8th of December 1900,

This claim originates with the notice to qult Ex A 54: d&ted
“the 5th of September 1890, which is in these terms:

¢ Under instructions of the Government I hereby give you notico of the inten- |

tion of the Government to determine the tenancy under which you hold of the
- Government the undermentioned premises with their appurtenances and require

you to quit and deliver up possession of the same at the expiration of the year
of your tenancy which shall expire next after the end of one-half year from the

service of this notice.

“ I am further directed to demand from you payment of all arrears of rent due
~ in respect. of the said premises to Grovernment from the 9th Decomber 1868.” - - :

That was followed by the correspondence between  the repre- .

- sentative of the Government and therepresentative of the Munici-

- pality contained in Exs. A 55, A 56, A'77, A 78, A 79, A 81, -
A 82, A 83, A84 A 85 AS6,A87,A 88, A 89, A 90, A 9],

‘A92 A 93, A 94, A 95, A 96, and A 104.

. Ihave already referred to this correspondence and need not
: agam go over the same ground ; it will be enough at this point to -

_state my conclusions on it o
‘The notice to-quit given on behalf of the’ Government on the

‘ bth of September treats the Municipality as yearly tenants, whose

tenancy ran from December to December.,

“On that hypothesis the tenancy would have expn*ed in Decem-
ber 1892. But in fact the Municipality did not quit : they remain-
-.ed in poseession as before. By the Collector’s letter of the 6th
" ‘of Januaty 1897, A 95, rent at the original rate. was demanded,

~ and the inference suggested by this letter and that of the 3rd of -
" April 1837, Ex. A 96, is that rent at the original rate was paid °
. and accepted regularly after the explratlon of the notxce in -

December 1892,

. Under these circumstances it appears to me impossible to treat -

‘ the alleged yearly tenancy as having been determined in Decem-
_ ber 1892, :
' As the plaintiff’s case rests on the texms contamed in the Gov-
lernment’s letter of the 29th of January 1895 and those which
follow, "it is important to see what the matter under discussion
was. I -
‘B T4le=f
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It was a3 to the rent at whlch & leaso of the la,nd for a long
term would be granted, ‘and-the rent of Ra. 24, 000 for 30,000 .

© square yards was in respect of a lease for any term not exceedmg :

99 years with one renewal. N R L

. Nothing was said as to the rent of a yearly tenancy, and that,
is the tenancy under which accordmg to the plaintiff the land
was held by the Munmxpahty durmg the penod covered by thls i
claim. - v
Under the circumstances 1t appears to me that acceptmg for tbxs .'
purpose the plaintiff’s theory of the character of the tenancy, the -
Municipality from and after December 1892 held on the old terms,
and there is no room for the application ot the doctrme thch'-ii

prevailed in dZearn v. Bellman ®, - .

At the same time it is perfectly clear tha,t the Mumclpahty}
never expressly agreed to pay the enhancéd rent, C g
It is true they did pay a sum of Rs.'23 ,920-8- 4 i respect of;l
enhanced rent, but this payment was made under protest, and it
is conceded by the Advocate General that no mference adverse to :
the Municipality can be drawn from such payment.: =% . 5
In fact the Municipality now counterclaim - for the dxﬁ’erence
between the amount paid and what was payable according to the{
original rate with interest, and, in my opinion, thls demand iy

* well founded and should be allowed. TR T

. Having thus discussed and determined the several pomts urgedv"
before us in argument it only remains for me to mdmate the hnes~
on which our decree shonld proceed, B e

- There-should in the first place be a declaratlon securmg to the_
Municipality an option to take a lease of the ground in: suit for

~a term of years and at a rent and on cond1b10ns to be determmed"
-as herein provxded : : o

* And in case the Mumclpahty shall in esercise of thls optlon‘:‘

* elect to take such a-lease, then there should be a declaration that’

the plaintiff is not entitled to eject them : bub should the Munici..

- pality elect not to take.a lease, then there W1ll be a. decree for;:

recovery of the land, =~ = o D T DAL TIINE ST
_There must be an enquiry as to the length terms and condxtxons

' of the lease and as to what would be a falr and reasonable rent of .

'Ammm4mnw
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-the land unless the parties can (without prejudice to any right of
‘appeal) agreeas to the same the lease to run from the 8th of
December 1900 and the rent thereby reserved to run from that
“date ; and there must be an undertaking by the Mumclpahty to
Pay the rent that has accrued in the interim.

In case the Municipality elect not to take a lease o above pro-
vided, then there must be a decree for a sum to be hereafter
i determined for use and occupation from the 8¢h of December 1900

subject to the set-off hereinafter mentioned. .

Angd there must be a decree in favour of the Mumclpahty for
“the amount paid by them in excess of their obligations up to the
_Stil of December 1900, and this amount will be set off against the
- rent or amount payable for use and occupation as the case may be,
- I have on the score of convenience taken the.8th of December

as the appropriate date having regard to- What evidently was the
* understanding of the parties... . - S e

We will deal with the costs and. possxbly other details’in the |

decree when we learn whether the Municipality intends to avail
: themselves of the declaration we ha\'e made in the1r favour,

Decree vaned.

:Attomeys for appellants —-Messrs. Omwfwd Brown & Co.
B} Attorney for respondent +—E. F. Nzcﬁohon, Esquirs, Solzoztor o

Govemment
" A He S. A,
APPELLATE CIVIL.
o " Before Mr. Justice Chandavarkar and Mr. Justice Aston.

&TMARMI GANOJI NAIK NALVADE (omterxan Prarvrrre),
4 AppELLANT, ». BALKRISHNA MAHADJI PARULEKAR \onmmu.
DEFENDAN’!), RESPONDENT.*

' __'l:i Decree—Ezecution—Fraud upon the Courts o
-~ B (defeudant) obtained two decrees against R, one for Rs, 150 and the other for
- Rs. 760, the latter amount being payable by yearly instalments.of Rs. 250 each.

. About the same time, K obtained a decree agamst R for Rs. 47. B presented a

L Second Appeal No. 462 of 1903,
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