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APPELLATD CIVIL

tBefore Sn- L. II Jenkms, K (} I E C’/nef Ju [ua, and Mr Ji(slzae Baity

:’THE SECRETARY or, STATE -rFor INDIA 1x COUNCIL AND ANOTILER

(OBIGINAL DerENDANTS), RESPoNDENTS* _ P e

Czty of Bombay Improvement Act (Bom. .Act Iv of 1898)——Trustees jbr ﬂw\
.~ I mprovement of the City of Bombay—Aequisition of property‘—Schcme,qf :
- sdevelopment—Portion fully developed—Portion capable of Jurther develop- -

" _ment—Rental capitalized at 16% and 16 years' purchase —-Szm per “cent.
‘ zn'vestment—Allowance JSor tke risk atlendant upon seheme oj’ development

A certa.m property was acqulred by the' trustees for the Improvement of the
. City of - -Bombay under the*powers of the City of Bombay Improvement Act -

 (Bom. At IV of 1898).. The said properby, though a single parcel, was treated
_ by the Tribunal of Appeal as falling under two categories, that part which

- abutted the street was regarded as-fully developed and the portion lying af the '
. back as capablo of further development The rental for the front part was.

» capltahzed by the Tribunal at 163 years' purchase ‘and the back portion at
16 years’ purchase. The scheme of development provided for the erection of four

~ blocks of chawls running practically at right angles to the front premises and i
.these chawls were fo have threo upper floors for residential purpoqes, while in -

cach case the ground floor was to be used for godowns

Against the decision of the Tribunal the claimants app;aaled urging that the '
_Tribunal cught to have allowed four upper floors to the hypothetical chawls and -
. that it was wrong in allowing only 16% and 16 years’ purchase. The trusteos

 also plefened a cross-objection that the -allowance made by the Tribunal of
. % yéar's rental was not: sufficient for the risk attendant upon a scheme of devo--
lopment such as that adopted by it on the basis of its award.

Held, confirming the decision of the Tribunal on - all points that, (1) it cannot

- besaid that the scheme of development’ involving four upper floors was 80
. obvious tHat it would enter into the caleulations of an intending . purchaser and

influence his offer; (2) the Tribunal's estimate of 16% years’ pnrchas?; for th"of

frontand 16 years’ purchase for the back premises was fair and reasonable, the
difference between 16% years’ purchase and 16 years’ purchase was due to tho

_ allowance of % year’s rental as a reward for the - -enterprise and compensation for -
risks so that the purchase was treated ata G per cent. investment; (3) the
allowance made by the Tribunal at § year’s rental for the rlsk attending upon -

. the proposed scheme of development was adequate

“APPEAL under section 48 (1) of the City of Bombay Improve- :

“ment Act (Bom. Act__IV of 1898) against the decision of the
~ Tribunal of Appeal composed of C. P. R. Young, President, R. J.

. *%Appeal No.1120£ 1004, -

f: ANAWDRAV VINAYAK AND OTHERS (omemu. CrAIMANTS), APPELLANTEI, o
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Kent Govemment Assessor a,nd W. A, Chambers, Mumclpal

- Assessor, appointed under section 48 (3) of the said Act, °

‘Certain land consisting of 2,760 square yards with buxldings a
thereon situate at Bombay originally belonged to one Parama-'

-~ nandas Jivandas, deceased. The said land -was acqulrecl by the
trustees' for the Improvement of the City- of Bombay and the
claimants Dwarkadas Govardhandas, Haridas- Govardhandas-—

and -Bhagwandas Govardhandas, that is, the surviving- minor

" grandsons of the said Paramanandas represented by thelr )
-guardmn Anandrav Vma,ya,k claimed Rs, 2,05,169 as compensa: -
‘tion for the property, but the Special Collector appointed undet -
_section 8 (¢) of the Land 'Acquisition Act (I of 1894) awarded -

only Rs.’ 74,360-12-0. = Subsequent to the “award Govardhandas

Khatav was associated Wlth Anandrav Vmavak in the guardian- : »
ship-of the minors’ property and these two requested the Specm,l L

Collector to make a reference to the Tribunal on the gronnd that

_the amount awarded was insufficient, The Special Collector; - :

thereupon, havmo‘ made a reference, No. 23 of 1903; ‘to-the -

"Tribunal, the clalmants increased their claim from Rs.: 2 ,05, 169 o
"to Rs. 2,25,567. The Tribunal after’ the inspection of the pre- -

mises and -on consideration of the proposed schemes of develop- )

“meft and the evidence passed an award for Rs.. 84 729. 12- 10 m_"" ’

the followmg terms : — :
" 'The award, therefore, of the Special Collector musb be mczeased and the

~ claimants will receive Rs. 84,729-12-10 or an inerease of Rs. 10,470- 14, :0 which 4; i
"sum must be paid in by the' Collector to this office with interest at 6 per cent :

thereon from the date on which the Collector took possession.
Government must also pay the taxed costs of this Reference.

The following are extracts from the Tribunal’s Judgment

N We may at once say that we have mspected the property, whwh is

situated in the Leart of the city, close to important markets and thoroughfares,’

and cannot agrce with the view of the Special Collector that it is normally .
developed; but inasmuch as the present buildings produce ‘fairly high rentals -

-and have still in the opinion of the Special Collector considerable life- to run
- although the contemplated buildings produce a large ‘increase of remt, the -
- constructional cost is so heavy that the value of the ploperty is not mcreased

so'much as m:ght be expected.
‘We agree on the whole with the proposed scheme of development of ‘the pro-" '

perty suggested by claimants’ Engineer Mr. Raghunath Makund, sub]eet to
_ certain modlﬁcatmns. .
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For reasons that will be apparent hereafter, Mx. Raghunath found h1mself 1905,
v compelled to submit two alternative schemes.- m
~ In his original scheme he proposed to leave untouched the three chawls which VINAvAx
lme.the frontage of the property but to demolish the buildings in the rear and jSEOR';;T ARY
to erect in their stead four new chawls running lengthways down the rear of the ~  oF
-property from north to south. Each of these four chawls was ’separatéd from -~ S“TE'V '
- the other by a space that measured on the ground amounted to 18 feets but
: which from the first story upwards was reduced to 10 feet owing to . the projeo-
.tion of gallaries with which Mr. Raghunath proposed to furnish his chawls,
~ Each of the four chawls was to have a ground floor and four upper stories
‘and was to be as long as the somewhat inconvenient shape of the property
allowed. The front chawls have been referred to itr the proceedings as chaw]s .
A, B,C and the proposed chawls as chawls D, E, F, G. .
C o P T ** Y

The evidence, however, disclosed two obvious defects in this schemo (1) on '
the ground first and 2nd floors of the two centre chawls E and F would receive
Tittle light or no direct light, and (2) part of cha.wl D threatened to block the
lights of an adjoining building on the east. - ~ ‘

- Having regard to these objections and in case we-should be constrained to
regard the former soheme as impraeticable, Mr. Raghunath suggested an alter-
~native scheme. ‘which though similar in principle differed somewhat in detail. X

" The main features of the new scheme were the elimination of the threo -
southern rooms ox the 2nd, 3rd and 4th floors of chawl D so as not {o block
the lights of the building abovementxohed and the saerifice of the gaharie’s and
eaves in the two centre chawls s0 as to give them more light nnd air.. ...
- ‘* * Toow * ok L .

“Wo' may say at once that this elimination of the eaves in chawls E and T is a
“device that we are unable to sa,nctmn, and that the only satisfactory means of
- affording sufficient light and air to the lower stories of these buildings is to
. reduce the height of all four chawls by one storey, As regards the other objection
to Mr. Raghunath’s original scheme, nawely, that chawl I would block the
. lights of the adjoining building on the east, it is quite obvious that it would do
80, Mr. Stevens, one of the claimants’ own witnesses, admitted that in another
case ho had given it as his opinion that the age of this building was forty years; -
onr inspection of the building caused us to'agree with him. No evidence was
-adduced to rebut the presumption thus raised that the lights wers ancient, and
in our opinion they must be regarded as such, and chawl D must, therefore, be
curta.lled in the manner suggested by Mr. Raghuuath,
With this exception as regards chawl D, the elimination of upper storey in
ea.ch chawl leaves us free to adopt either of Mr. Raghunath's schemes, 1In each’ .
- -scheme the ground floors were to be utilized as godowns, the reason being that
' godowns fetch higher rentals per 100 square feet than livicg rooms. | - '
. f*- #® . % o » *
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‘ As regards the numbel of yoars' purchn.se, or the questlon of the return that

© investors in chawls in this neighbourhood expeet, we have had a considerable

body of evidence which owing to the 1mp01tance of the pomt 1t w111 be neces-

aary to consider in some detail, - - e e

. The evidence offered falls under 2 heads: (a) that of actual sales and pur-
cha.ses of land in the vicinity thhm the last fow years ; (b) the opxmons of

A,expexts T B ] .

kI AL * P P
Upon this ev1dence 1t seems o us 1mpossxble to arrive at any other conoluswn

than that the number of years’ purchase for the front chawls should be 162, _
- Purning to the hypothetical chawls in the rear, we think that if built and

"Mbought as a going conceril ‘they too would stand upon the footing of a 6 per
_ cent. investment; but inasmuch as they are not built, it is obvious that the
: ’v tisks of miscaledlation are far greater, and that even if these ealculations as”

”.to cost and return should turn out correct, a bmldmg scheme of thls magmtude

. '¢n hardly be expected to fill at once.

_ Mr. Stevens admitted that in his opinion no one ' wonld onter npon 8 buxldmv A
speculatlon such as t‘us w1thout a conmderable m(uvm fox profit. i

It seems clear, the1efore, that ifa property sold as a gomﬂ coneern will fetch

16% times its neb rentals sonie deduetion, in addition to the deductxons for loss :

of capital and interest on the constructional cost, should be made. - FRSU
The deduction must of course vary with the risk ; in some cases where the '
development was small and obvious we have considered that there was no risk,
hav® made no deduction ; in others we have reduced the 1ents till we cormdeled
. that we hdd eliminated the risks. . U _
In the present case, however, we have given what we consider to be fan- rents -

for a building already built at the existing ratio of supply and demand and we -
‘inust‘ therefore, compansate the purchaser for his risks and give him some -

" attraction to induce him to embark npon an expenditura which the actual owner™
has never cared to incur; though now he would have.us believe that the ven- ’
‘ture is 80 obvious and safe. L

. The evidence, however, as to the amount to be deducted is very meagre, and

'.j:' under such circumstances wo considor it to be our duty o err on the side’ of -
'liborality to the landlord and we therefore prapose to capitalize the hypotheti- -

- eal chawls at 16 years’ purchasg, or roughly speaking, at 6 per cent. ° We'rthus’

glve the purchaser £ year’s rentals asa reward for his enterprise and asa
. compensation for his risks, making of cturse the usual deductions in addition
-~ for capital expended on the land lymg idle and for interest on the constructlonal

cosb

o . Capxtahzmg, therefore, the net rentals of the front chawls ab 163 years
+1""purchase and those of the hypothetical chawls at 16 years’ purchase, and making :

. the usual deductions for loss on capital expended or lying idle, we find that the -

'i Vf\_\lue, of the property -as shown by tho annexed schedules, wqus out to

»
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Rs 84 83155, and that deductmg the value of chawls A, B C dnd ‘be vaime
“of tHe old materials and Government dues, the value of the land is Rs. 57,720-80,
- or, Rs 21 per square yard: . :

Bemg dissatisfied with the a.ward of the Tnbunal the clalm- ;

‘ants applied to the President for a certificate to- appeal to- the

High Court under section 48 (11) of the City of Bombay Implove- ;

‘ment Act and he having granted it they. appealed urging that
“the Tribunal was wrong in reducing the height of the chawls

D, E,F, G by one storsy, that it oudht\ to have allowed four -
storeys to each-of the said chawls, that it was- Wrong in allowmg _

- only 16% years' purchase in capitalizing the rental of the ex1stmg’

cha.wls A, B, C referred to in the judgment and 16 years’ pur-~

chase in capitalizing the rental of the said chawls D, E, F.and G
‘and ounrht to have allowed at. least 20 years’ purchase for all the

“chawls A, B,C, D, L, F and @, that it was wrong in accepting’

~a basis of valuation which brought out the value of the appel-

lants’ land as vacant land at Rs. 21 per square yard, and ‘that it .

was wrong in not allowmg Rs. 4 per 100 cubic. feet as tent for

living rooms and Rs. 5 per 100 cubic feet as rent for godown )

‘accommodation in the. chawls D, E, F and G in valuing the
property in the second scheme of development -The respondents

also preferred eross-objections under section 561 of_the Cjyil -

Procedure Code (Act XIV ‘of 1882) urging <nter alia that tho
Tribunal did not make sufficient allowance for the risk: attendunt
upon a scheme of developmenb such as thab adopted by 1b as- the
Dbasis of its award. :
- Inverarity and Baﬁadw]z fo1 tbe appellants (clannants)
‘Raikes (acting Advocate-General) with Government Sollcxtor
for respondent 1 (Secretary of State for India in Council). -
- Lowndes and Weldon for respondent 2 (Trustees for the Im-

prlovemenb of the City of Bombay, a body corporate incorpo-

rated by the City of Bombay Improvemenb Act, Bom. Act IV
~ of 1898). _ .
" JexEs, C. J —Th1s appeal relates to the acqmsntlon of ])10-

: perty under the powers of the Clty of Bombay Implovemenb

:Trust Act. .
- Before the Special Collector the appel]a,nts carned in a claim

| for Rs. 2,05,169, but only Rs, 74, 560 12 was allowedl -This award

E n 667—6
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was not accepted by the persons mterested and the ma,tter was’

referred for the determination: of the Tribunal of Appesl, and

- there the appellants preferred a claim for Rs. 2,25, 567. The

amount awarded was Ks. 84,729-12-10, or Rs. 10, 470-14 O more

' .th:m was awarded by the Specna,l Collector. *

~ The claimants being still dissatisfied, have, on the prescrlbed
certificate, preferred this present appeal to the High Court, and

- the Trustees for the Improvement of the City o’t' Bombay havc
filed objections to the Tribunal’s award. .

. The*property in question, though a single parcel has for the.
_purposes of- this appeal been treated as fa.]lmg under two cate-
gories, that part which abuts on Hanuman Lane being re’garded’
" as fully developed, and the portlon lymrr at the back as ca.pa.ble -
- of further development

* This is m accordance with the decision of the ’l‘nbunal Whlch

dissented trom the view 'of the Special Collector that the back A
’v;premlses were mcapable of farther development. . :

The compensatlon awarded by the Tribunal in respect of the

market ‘value of the property represents the capitalized rentals .
‘of the front portlon in its present -condition, and of the back

portlon as hypothetlcally developed. . This rental has been fixed

by the Tribunal "at - the figiire appearing in its a.ward and it has
b&®n capitalized at 163 years purchase for the flont and 16 for ’
-‘the back premises. . '» : : e : :

-+, Though both sides at one tlme questloned the correctness of
‘ thls rental, it has been aoqeed before us to accept the rate fixed

by the Tribunal ahd this has conéiderably simplified the enquiry.

No contest now grises as to the front premises: the dispute is-

limited to those at the bdck and in respect of them - to the three
points, (s) whether the Tribunal ought to have allowed 4 upper

floors to the hypothetical chawls ‘thereon,' (6) whether the
~ Tribunal was wrong in allowing only 163 and 16 years’ purchase,
“and (¢) whether sufficient allowance was made by the Tribunal
" for the risk attendant upon a scheme of development such as
» vthat adopted by it as the basis of its award, o v

- The claimants impugn the decision of the Tnbun&l on the first

‘ two points, and the Improvement Trustees its determmatmn on .
. the thud -
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* Though two aIternatlve schemes of development were formu-
lated on behalf of the claimants, we are now admittedly only
-Concerned with the first. This provides for the-erection of four .

blocks of chawls running practically ab right angles to the front

“Premises, and according to the scheme these chawls were to have
three upper floors for residential purposes, wlnle in each case the
-ground floor' was to be used for godowns. . : ' ‘

~ It isin respect of these chawls and thelr erectxon tha,t these :

three objections are urged. B T

- It is apparent on the face of things that no questxon of law or .

prmcxple is involved, but only matters of facts, and those of a

“very special character 1equ1r1ng the apphcatlon of experb know- :

ledge and opinion, -
- If it be, as was said by Lord Brougham in Eml of Bamlon Ve
Becker © that “a-Court of Appeal ought never to reverse the

Judgment of an inférior Court unless qulte conﬁdent that the -
.judgment given in the Court below is wrong,” then in this case -

~we should be’ especially sure of. our ground before we mterfere,

,when regard is had to the questmns that arise and the ﬁtnese of -

‘the Tribunal for their decision, .= i
~ The Tribunal is specially constltuted'; r‘ide‘
-Bombay Improvement Act, 1898; for the purposes of determmmv

" the market value of land acqulrecl under the'Aét:¥ Tt consists of.

~-a President and two assessors, and hitherto the pxa.ctlce has been
-to appomt as assessors those, whose professional training might

be expected. to equip them w1th expenence useful in mqumes as

to-land value, R . ,

. Of the two a@sessors, one is ’V[r Kent, an Engmeer in Govern-
‘ment service, and the other, Mr. Chambers, is well known to

- have practised for many years as’ an Architect and Surveyor in
the City of Bombay and is ‘thus a person whose profession gives
. authonty to his opinion in ‘matters of valuation,” Mr. Chambers,
"moreover, has been a member from the first of the Tribunal,
. -which has now been in existence for some years and during that
period a wide and useful experience as to land values must have
been gained; and a specialized knowledge aequired, which we do

not possess. Moreover in this case the members of thé Tribunal’

. @ (1835) 3 CL & Fin, 479, at p. 612,

the Clty of"
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= lmve personally mspected the premlses in. questlon as Well as

v‘_'_AKANDRAV :
- VINAYAK,

some of those to which the evidence relates, : :
- It is obvious then, that, though we are in no “sense bound by '

'~ the determination of the Tribunal, its opinion is entitled-to the ~
. greatest weight on the matters which arise in this appeal and '
" that its award is not lightly to be set aside. ‘

The attitude of a Court of Appeal in cases of- thls class 1&

- illustrated by the decision of the Privy Council in T%e Seér ehzry )

" of Stale for India in Councit v. Shanmugaraya Mudaliar -@.

- There the Government of Madras acquired under the L'mdv
Acquisition”Act a plot of land containing quarries,

The District Court assessed the value at 25 years’ purchase
The High Court on appeal reduced this to 15 years. On appeal

* .o the Privy Council it ivas said by their Lordships at p, 878+

" “ As regards the number. of years’ purchase, though it »seem'sb‘
“ large, no reasons. are given why it was -fixed on, nor why the -
 High Court took a much smaller period; and their Lordships

. seeno cause for departing from the opinion of the’ Dlstrlct K
‘ Judge who had all the parties and their agents before himd? - E

* Tt is unlikely that the District Judge had the large experience

- of valuing.land. possossed by the Tribunal in this case, and yet‘ )

we find that, notw1thsband1nn the absence of reasons, the view

" of the District J udge was restored apparently on the ground of
the better opportunities possessed by hnn for arrlvmrr at. the’
- true value of the land. .

Applymg these observations to the present case.we wxll ﬁrst

'deal with the appellants’ objection that the Tribunal ourrht to
. have allowed four upper Hoots to each chawl,

Tt is difficult to reconcile this with the appellants’ concession

vtha.t the Tribunal’s rate of rental is to be accepted. That rental
.- was fixed by reference to the essential conditions of the scheme
" adopted by the Tribunal, one of which was the rejéction of the
* proposed fourth story. But apart from this, it is obvious that -
- an addition to the height of a building must tend to darken the |
- lower floors that face it, and the point at which it will depreciate
- their letting value is a matter on whlch the Trlbunal’s view must
© earry great weight.. -

® (1899) 16 Mad, 369,.
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(‘an it be said that a scheme of development mvolvmg four -
»upper floors is so obvious that it- would enter into the calcula.-"

;tlons of an intending purchaser and influence h1s offer?

- It seems to me impossible to answer thls 1n the a.fﬁrmatlve’

-havmg regard to the Tribunal’s opmlon, and I certalnly do nob

think there are on the record materials that Would justify our up-'.
, holdmg the appellant’s contentmn that, contrary to the Trxbunal’ .

rconclusmn, four upper floors should be allowed, -

- And now we come to the complamt that the’ Tnbunal should
have allowed a gxeater number of years’ purchase The dlﬂ‘etence
“between the 163 years’ purchase for the front and 16 years :
Vpurchase for the back premises is due, to the’ allowance of a§ :
- year’s rental as a reward for enterprlse and a compensatmn for B
“risks, so that the purchase has been trea.ted as a 6 per cent. "

- investment.

1t appears to us that this i is’a fau' and 1easonable est1mate, '

and even Mr, Stevens, one - of the clalmants expert w1tnesses

says, “T'don’t think any one Would o'o in for a specula,tmn of th1s
‘kind unless he was sure of at least 6 per Cent.”‘

‘The several speclﬁc instances’ adduced in support of the '

-claimants’ contentmn have been carefully exammed and’ analysed

by the Tribunal, nor’ has any eﬂectwe cr1txclsm beeh advanced :

-that shakes the soundness of its: v1ew so that on this pomt too

..ywe thmk there 1s no ground to dlstur’o the Trlbunel’s conclu- P

SIOII

‘of 1904, that the Improvement Trustees are entitled to file cross-

‘obJectmns, yet on the merits we hold that the obJect1on urged

by them cannot succeed

" No doubt on principle it is proper to make some deductmn for
the risk attendant upon the proposed.scheme of development,

This is.recognized by the Tribunal, and an allowance of £ year's -

-rental has been made. - The Improvement.Trustees however ask
for more. Though we are disposed to think that this allowance
" may be small, this is a matter of detail rather than, of principle,
and we are not prepared to say that the Tribunal is wrong.
. It is true that Mr. Raghunath Mukhund’s evidence suggests the

-inference that a greater margin would be ordlnanly a.llowed in
. B 741—1 e

Though we thmk for the reasons stated in’ Appeal 110 .
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7 1908, land speculatlons, bub this margm, M. Stevens evxdently thmks
. 'Aummv - excessive. . o ,
VIN“‘K The evidence is, as the Pribunal remarks, very meagre, and '

?E?B;!FTABY ‘we do not think the respondents have made good their conten-

< rare, . tion that a greater deduction should be allowed. In’comingto
" this conclusion we have not overlooked the respondents’ contens -

- tion that the expectation as to the demand for godowns is too
‘sanguine, and the reasoning of the Special Collector, but we

. think there is reliable evidence in support of the Tribunal’s view. .

The result then.is that the respondents have failed to convince

us that we ought to increase the allowance for deducblon made o

" in the award. . - ‘
- Though by common consent rental, in the sense explamed
'above, has been taken as the basis of _valuation, itis legitimate
to test the result by a reference to the price at which it works -

~ out per square yard, and while the Rs. 21 per square yard
* cannot be regarded as excessive, we are of opinion that tested
even by the instance of Bhugwan Hemraj’s land it cannot be -
considered as- obviously too low, when regard is had to the.

* respective advantages and disadvantages of the two properties, -

~ The “conclusion, therefore, to which we come, is that ‘the’ .
Tribunal’s award should be confirmed, and the appellants should -
pay the costs of the appeal and the respondent Trustees pay the

_ costs of the objections. The respondents will only get one set of -

costs. '

G. B. R. ) . o

~Award ‘conﬁrmiéd.\ '

—————— T ~——
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