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Tt is true that a dlfferenb view was adopted in Nmzba/a V.
Vadm Venkati®, but as it was the decision of a single judge, -
it is not binding on us, and out of deference to the concordant, of.
opinions of the other ngh Courts we_decline. to follow thatl
decision.

The result is that we make the rule absolute. : .

We make no order as to costs, seeing that the Subordmate, '
Judge was right in following the decision in Nimbajs. . Fadia
Fenkati®, though it was the decision of a single judge.. -7 ..
. The case_to be remanded and to be determined in accordapce ‘
with these remarks. , : el

G B. R . ’ S VRule made a&soluté. -

(1) (1892) 16 Bowm. 83,

) o ¥ .
BAI GANGABAI AND OTHERS, SOME OF THE PLAINTIFFS, v. BHUGWAN-'
- DAS VALJI (DEFENDANT) AND OTHERS (THE REMAINING PLAI\ITIFFS).

[On appeal from the High Court of Judicature at Bombay.] - .

Will— Probate—Deed-Poll executed at same time as will and refermd to
in it—Will giving benefit to Solicitor who prepared 1t-0nu.s- o . proof'- %
. Testamentary writing—Succession Act (X of 1865), section 51. ... .=~
A will made reference to a deed-poll which was executed at the same txme,
and also contained elauses under which the solicitor who prepared it took some

" benefit, and was ‘appointed sn exeeutor of the will, and.a trustee of the

_ testator’s estate. 'The first Court granted probate of the whole will, but the -
High Court on appeal varied that order by directing that the passage referring |

" to the deed-poll and that giving remuneration to the-solicitor shonld be omitted . .

in the grant of probate.
Held by the Judicial Commxttee that the onus was-on the solicitor to sho“

. that the deed-poll and the disputed parts of the will expressed the tme intention .

of tho testator who understood and approved of them, and that on ‘the ewdence
. and under the circumstances of the case he had discharged that onus. :
- The law relating to the case of a person taking a benefit - under a wilt
* prepared by himself as laid down by Lord Wensleydale in Barry v. Butlm(l) '
and approved of in Fulton V. Anda ew® followed.

© «  *DPresept : Lord Davey, Lord Robertson and Sic Arthur Wilsen, .
(1) (1838) 2 Moore’s P. C, 480, . 2f (1875) L, R. 7H, L. (B, and L. Ap,) 448, °
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_ Eeld also that the deed-poll was not a testame;ntary document requmng
probate, the reference to it in the will'not being for the purpose of making, or

© 80 as to make, its contents part of the will: it -was, theref01e, not mthm .

'sectlon 51 of the Successwn Act (X of 1865).
* APPEAL from a judgment and decree (January llth 1904) of a

Division Bench of the High Court at Bombay, which varied a -
decree (June 16th, 1908) of the same Court made i in the exercise

- .of “its testamentary and intestate jurisdiction. =
The question on this appeal related to the grant of probate of
the last will and testament of one Gordhandas Sunderdas which

" was dated 5th October, 1902, The testator appointed five persons

to be executors of his will : of these thrée, namely, Bai Gangabai
his widow, J: amsetJl Kavasji Patel his solicitor, and Lalji Narron

his brother-in-law, were the present appellants; and the
remaining two, Chatterbhuj Morarji and Narrondas Thakersey -

Moolji, were made pro formd respondents. in the appeal The

principal respondent, Bhugwandas Valji, was on the death of the

,testator the sole surviving partner in the testa.tor s firm of Moolji
Jaitha and Company. He was a cousin of the testator and on
the application for probate of the will he lodged a caveat.-

The testator carried on various businesses at Bombay, and was -

" the chlef partner in the firm of Moolji Jaitha and Company. He.
died on 10th October, 1902, aged 27 years, leaving him sure
viving his-widow -the appellant Bai Gangabai, his nephew
Cursondas,. and the respondent Bhugwandas Valji, his cousin,

_ The testator’s son, Kalianji, pre-deceased him in Api'il, 1899 ; and
Dharamsey, the testator’s brother, died in February, 1899, Dis-
putes then. arose between the testator and the executors of
Dharamsey in regard to various matters including the partition

- of the joint estate, and litigation followed in which the testator

-was eventually successful. For many years the firm of solicitors
in “which the appellant Jamsetji Kavasji Patel was a partnor,
had acted as solicitors for the testator, and Jamsetji was the

. member of the firm who attended to the testator’s business.

- The partnership deed of the firm of Moolji Jaitha and Company,

dated 16th August, 1899, contamed a clause which prov1ded that':»

]

- the othet partners.

« hereby agree and bind themselvas to abide- by and act in couformlty to the
directions and provisions contained in any deed will or settloment which the said

-
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- The clause referred to in the deed-poll was as follows L

" THE INDIAN LAW REPORTS.  [VOL. XXIX.

Gordhandas Sunderdas miy hereafter make with rogard to the dxspoﬁxtmn’ and
- conduct and management of the said partnership business after his deaths .- The =~
said Gordhandas Sunderdas shall be at liberty by such deod will or settlement-to -

provide for the continuance or discontinmance of the said business as he may

. think proper and in case he desires the business to be continued to confer upon
-any person or persons he may nominate for the purpose such and 33M0 POWETS -
- authorities and discretions as are hereby vested in and reserved to the said.
- Gordhandas Sunderdas with such limitations variations or additions as he may
“think proper, And in case he desires the business to be discontinued after his
. death to make such provisions as he may deem proper for the advantageous
- and efficient winding up and liquidations of the said business and the collection -

_conversion and recovery of the property assets and momes of the said
partnexs}up . B R

The will was exccuted on 5th October, 1902, a.nd on the same -
" day the testator also executed a deed-poll. The will, after .

v makmg provisions which were not material to the present question, .-

" referred in clause 6 to the above provxslon in the deed of partner- -
ship, and then proceeded :— - ‘

gt

« And whereas by a deed-poll dated the 5th Ocﬁober, 1902 I have in the -
exercise of the power for this purposs reserved to me by the aforesaid deed of -
partnership and of every and any other power in this behalf me enabling
appointed my wife Gangabai to take my place in the said firm and to exereise
all the powers authorities and discretions which are by the said deed vested
in’ conforred upon or reserved to me. Now I horeby confirm the said deed-poll =
and the appointment created thereby and I hereby declare that in the event of -
my wife predeceasing me she shall be succeeded by my exccutors a8 plOVlded by ‘

~ the said deed-poll.” -

- «Provided always and I hereby expressly declare that notw1thstandum :

B lbanythmg hereinbefore contained to the contrary my said wife Gangabai shall .
in all matters relating to tho conduct and management of the business and affairs :

of my said firm and to the exercise and execution of the powers authorities and
- discretions hereinbefore mentioned always act with the assistance and co-
operation of and in conformity to the advice and counsel of my sohcltor
Mr Jamsetji Kavasji Patel. Provided always and I hereby declare that if my
" said wife Gangabai shall not be living at the time of my decedse or if she. dies
during the.continuance of my said firm I hereby nominate constitute and
sppoint the said Jamsetji Kavasji Patel to take my place inmy said ﬁrm and to
exercise the powers authorities and diseretions hey embefore mentloned " ’

:-By the 26th clause of the will the followmg ptOVISlon was
made for the benefit of Jamsetji twm



WOL.XXI] . - BOMBAY SHRUS.

: nd I declare that the S“lld Ja,mseujl Kavasp Patel and his firm of
* Meoss1s, Mansukhlal Jamsetji and Hiralal shall be entitled to make and receive
‘all ‘such charges. and emoluments for :business - whether of an ordinary
: professmnal or any other character done by him in relation to the administra-
;tion of my estate or the execution of the trusts of this my will or any codioil
zhereto,as-he and his firm would have been. entitled to make and receive in

irespest of such business if he had not been appointed one of my executors and -

_trustees, ' And I further declare that the said Jamsetji Kavasji Patel shall
‘receive a remuneration of 1 per cent. on the income of my, estate for the time
.and.trouble he will kave to devote in the management of my estate so long as
:he contmues to act as my execubor and trustee.” '. - .

Y An apphca.hon for probate of the W111 was made to the ngh
_Court through Jamsetji’s firm in November, 1902, and was
~opposed by Bhugwandas Valji, and the following lssues ‘were

v ralsed between the parties :—

‘. e (1) W’hether the said will and deec\-poll or any and what part theteof were
executed by the deceased as allaged P

“:(2) Whether if 80 the deseased was. in a sounrl "md dxspomng state of mmd__

.when he executed them P

-~(3) Whether the said documents or either of them or any and what pmt .

thereof are or ig the will or deed of the deceased as alleged P

" (4) Whether the deed-poll is not a testamentary writing and whether pmbate .

:should not be granted of it with the will ? .
(5) The general 1ssue.” :

On these issues the Hwh Courb (RUSSELL J ) held tha.b probate';
‘should.be granted of the will in its entirety including the clauses

.conferring benefit on Jamsetji ; but that “probate should not be -

granted of the deed-poll, 11; not bemo' of a testamentary nature.

An appeal by the respondent from that decxsxon came before'
CHA.NDAVARKAR and Barty, 34, who varied the decree of ‘the .

first Court, holding that it was not satisfactorily; ‘established that -

the testator intended to confer on J amset]i the benefits conferred
-on hnn under the will and deed-poll, and directing probate of
‘the will to issue excluding therefrom all reference to the deed-
poll in clause 6, and excluding also clause 26 of the will. The
matenal portlons of their judgment were as follows:—

w Such appeats to be the evidence bearmg directly upon the
questlon, whether Gordhandas actually knew, understood - and
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a.ssen’oed to the new prox isions of the will and deed- poll confer-

ring a benefit upon Jamsetji, the solicitor who prepared, attested.

_ and propounded them. The direct evidence upon this point rests

upon the statements of Jamsetji, the solicitor himself. Practical-
ly the only corroboration to his statements consists of the evid-
ence of Jamsetji’s clerk, Bomauji, that the testator said he had
read the documents in question, and the evidence (not-hitherto -
discussed) of Jamsetji’s father, Cawasji Patell, who says that at

‘some unspecified dates between June and October, 1902, he had"_‘
" some conversations with the testator about the drafts of those

documents, and examined them and suggested alterations therein
which the testator accepted. But at that stage neither of those .

- drafts contained any reference to Jamsetji, and Jamsetji’s father
- does not profess to have had any idea that it was his own son

whose name was to be inserted as executor in the will and in the .
deed-poll nor does he mention the 26th clause of the will about

- the remuneration and charges as attorney to which Jamsetji

would thereunder be entitled, which clause indeed appears ‘notﬁ;

. to have been inserted till the 4th October, the day when the will

was finally engrossed. It seems therefore that there is no evid-
ence except that of Jamsetji himself to show that the testabor

had given instructions for the provisions alleged to be for. the -

benefit of Jamsetji and no evidence that he understood the pur-
ports of those provisions except the statements of Jamsetji- and

~ his clerk that the testator said he had read the Whole of the -

documents containing them.
% This evidence would be fully suﬁiment no doubt in ordmary

vclrcumstances, the unquestioned execution by a testator whose

mental capacity is established being in itself evidence of his

- intention to accept what has been presented ‘to him for his

signature, - * * * ¥ Know-
ledge and approval are in general presumable from execution by

* o, competent testator : see Woomesh Ohunder Biswas v. Raskmokini
' Damﬂ) which contains a summary of several authorities cited in.

this appeal on this pomt including Barry V. Buﬁm,@) and C'leare V.

E Cleare(’)

u) (1893) 21 Cal, 279, ‘ @ (1838) 2MooreP C. 480 (4.34)
" @ (1869) L K. 1. D.and . 655 at p. 657.
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"5' “ Th]s presumptxon of knowledge and approval on proof of the ' '
'S1gnatureeof a testator is a disputable presumption of law. The .

“ various suspicious circumstances by which it is liable to be rebut-
“ted are. -compendiously stated by Pitt Taylor on Evidence (Vol. T,
- 8th Edn,, page 177, C. V. 5. 160), and include the inability of
. thie testator to read whether from want of education or from bodily
'\mﬁrmxty doubt as to his capacity at date of executmg the instru.

“ment the fact that the party materially benefitted by the will:

prepared it or conducted the execution or has been in a position
calculated to exercise undue influence: And even apart from
“such matter of suspicion and when a draft has been submitted
'to and returned corrected and approved by the testator, know-
ledge and approval of a provxsmn due to manifest mistake will
" not be ascribed to the testator in the absence of evidence that it

‘was specially brcught to his notlce, Brzsco v. Buillie Hamzlton(l) -

: .Marrell v. Morreti2,

¢ How far in the present instances all or any of such circums--

'_stances ‘exist .and how far their effect has been neutralized by
. evidence are the main questions now to be considered. With

“regard to the first mentioned of those circumstances we think-
-that inability toread must be considered relatively with reference .

"to the documents in qnestlon There: is .in this case no doubt
-that the testator was able to read English and could write his
. slgnature at least with ease and fluency, Bubt we do not éon-
sider that it has been established that he understood the language
“so: readily as to use it habitually in conversation or in corres-
pondence. . Had he been able to do so, there could we think have
‘been little difficulty in adducing independent witnesses as to’
sustained conversation with him in that language. The English
" doctors who attended him were not impressed with his attain-
‘ments in that direction and there is no decisive evidence as to his
ability ‘to. -write original letters in the language. We think
therefore there is but little room for doubt that he would have
- found great dxfﬁculty in mastéring unassisted the contents of
_a will of 40 pages in length, Itis matter of common observation

_that laymen not infrequently find such difficulty in understanding -

~lengthy legal documentsin English even when it is their mother

L5 (0 (1902) P, 254 (237)s . @ (1882 TP D, 68,
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~ tongue. Iti is pressed upon us that in this instance it would have -

been quite unnecessary for the testator to read throughethe whole :
of the will, as most of its provisions were already familiar to him -
from documents which he had previously executed, and that all

“ he needed to look at was the new provisions embodled in clauses’
*6,18 and 26. This argument would have had more weight if -
~ there had been evidence that those clauses had been marked.

or specially pointed out to-him at the time of perusal.” But

- unless he knew where to look for them he would probably have

had to read through the will in order to discover them. And

_in this case, although we believe the testator to have been fully
- conscious at time of execution, we cannot leave out of account

the facts that he had then been ill with fever for nine days that

" he died of that fever five days later, und that on | the date of the 3

will or the next day. five dostors attended him and deemed his -

* condition eritical. Unless therefore the testator was fully -

appriséd beforehand of the terms of the will we see the gravest

~ reason to, doubt whether he could have ascertained them by

reading the final drafts submitted to him on the night of the.
4th October. - In this view we are confirmed by the mamfesb,
and admitted conflict between the deed-poll and the sixth clause.
of the will, which could hardly have bﬂen passed. over without

" notice had the testator fully understood” the contents of both.
We-are unable to hazard a conjecture as to whether the overs1ght ’

on this point was dues to failure to read both documents or only

~ one of them as to which was read and which left unread. Next

arises the difficult question whether the new provisions to Whidh-

" this will was specially designed to give effect conferred on

Jamsetji who prepared it and who virtually alone conducted its

~ execution were such as to confer on him a substantial benefit’

or, as contended on his behalf, only to provide an insignificant’

~ remuneration for services to be performed. The precise guantum

of the benefit to be derived has not been very clearly aseertained
“and we have some difficulty in gauging it. But we think it is

" of importance to note that none of ‘the clauses relating .to
- ‘Jamsetji had been embodied in antecedent wills executed by
* the deceased, and the will was in all other respects practically a.

_mere reproduction of those antecedent wills. So far, therefore, .
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- as 1t could opera.te to modlfy pre-exrstmg arrancrements it was
{fl-ln eﬁ'ect directed solely to the purpose of placing Jamsetji, the
;:tSOllcltOI‘, who .prepared it in the position which he now claims.
R amsetJl admits that he did not draw attention to these clauses.

“He also ‘admits that the deed-poll gives the absolute power of

. continuance or “discontinuance of the firm to hlmself and

G'ra.nda,ba,l, the testator’s widow, This and various other powers,'

including admissions to the partnership, altering, managing or
dlsposmnr of the business, are vested by the 6th clause of the will
il Jamsetji. jointly with his co-executors and co-trustees.
",Cla.use 18 gives large powers to the executors and trostees of

:.,'.,mvestment at their absolute and uncontrolled discretion, and '

generally to manage the estate, but the passage therein to

- which the Counsel for the appellant claims special attention is that

- -containing a provision that unless the trustees arc fully satistied
with the conduct of the son to be adopted by Ganrrnbal, the
: testators w1dow, the whole of the realduary -estate is to go to
f 'nha,rltable institutions to be selected by them. It is contended
" that the power thus placed in the hands of the trustees would
~-enable’ them, and Jamsetji among them, to secure by arrangement
“with” the adopted son such favourable terms as they might

"»'desu*e Taken in conjunction with the circumstances that the

- names Qf.»the executors were entered- only at the time of execu-
s ‘tion, that the testator never intimated to anyone else an inten-
" tion of .appointing Jamsetji, that Jamsetji and his clerk were
', "the only persons present when the tesfator expressed his
.a,pproval of the will, that the deed-poll was in conflict with the
will as to the powers Jamsetji was to exercise, and that the

""testa.tor ‘was in a weak condition at the date of execution, there -

“may be. room for doubt as to the deliberate intention of the
“testator. . But as the powers conferred by clauses 6 and 18 could
~under the will as distinct from the deed-poll be exercised by

"Jamset‘]l only conjointly with his co-cxecutors and trustees,

it would be dlﬂiculb to say those clauses by themselves confer
“such’ large benefit upon Jamsetji ‘as to throw suspicion upon
the will- prepared by bim. The clause on which the greatest

gbress i is laid by the Counsel for the appellant is clause 26. That

: clause prov1des that Jamsetji and his firm shall be cntltled
ez o .
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to make and receive all such charges and . emoluments for

business whether of an ordinary professional or other character
done by him in relation to the administration of the trusts as
he and his firm would have been entitled to if he had not been
appointed one of the executors and trustees, and further that the -
said Jamsetji shall receive a remuneration of one per cent. on
the income of the estate for the time and trouble he will have
to devote in the management of the estate so long as he continues
to act. It is contended for the appellant that the provision for
professional charges is in effect a legacy of profit costs to the

_solicitor under the ruling in In re White ™ and that in addition

- 'to- this charges of an unprofessional nature are allowed. - That

~case was one in which the. solicitor was sole . executor and

trustee ‘of a will. That point, however, does not scem to have
affected the Jdecision. It was there said that the right to charge
profit costs must-be regarded as a bounty, a gift by the testator
to the solicitor of something which the law will not otherwise
allow him to take. As to the power to charge for items not -
strictly professional, the judgment in Iw re Clapple® shows ‘
that though the introduction of the provision in the form given .
in Wolstenholme’s work on the Conveyancing Acts. would
authorise such charges,\yep it is one which' * No solicitor ought
o put in its emirety into o will drawn by himself, unless the

_ testator has expressly instructed him to insert those very words.

¢ In this connection we are referred on behalf of the respondent
to the more recent ruling in In re Fish,® when a solicitor was -

under a similar clause held entitled to charge for his trouble as
‘well as to make professional charges for business done by him
‘as’ solicitor though himself an executor and trustee to whom a
‘legacy was given. That case however only touches the question
- similarly decided in the case of In re Ames, ) namely, whether

such charges can be allowed when the right has been duly con-

. ferred by the testator. It does not touch the question whether

a clause giving the right to such charges is of the nature of a

gift or bounty which throws on the person introducing the clause
the onus of proving that the testator knew and approved of 1t.

@ (1898) 1 Ch, 207: 2 Ch. 217, - @) (1895) 2 Ch, 413,
() (1884) 27 Ch, D, 684 at p, 587, ) (1€83) 25 Ch, D, 7,
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That lattel quea(non is the one which ariscs Tere and seems to
have ‘been more directly dealt with in the case of Iz re Barber®d .

since- followed in the casé of In re Pooley.® TIn both of these

839
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‘cases the direction in the will was rcgarded as a beneficial gift B“T{?‘“ND&S

from. claiming which the solicitor as an attesting witness was .
precluded by the Wills Act. It is true that section 54 of the
Successmn Act under Act XXI of 1870 weuld not apply to the
'w111 ‘now in question which is that of a Hmau, aid would there-

fore not invalidate the gift as made to an attesting witness, But -

this does not affect the applicability of the doctrine which requires
that a person who takes a benefit under a will which he has pre-

pared, must prove affirmatively full knowledge and approval

thereof by the testator. We are asked indeed to hold that it is
‘an insignificant benefit and .really as suggested by the case of In
re Fish® of the nature of a pay ment for services in pursuance of
a'stipulation We are however unable to hazard such a conélu-
sion’ which would at most be conjectural “and so far as we are
-able to gather from the past one not likely to be justified by the
event. - The estate of the testator appears to be large and invested
in a complex business and Mr. Jamsetji’s experience in connec
tion with it does not encourage the idea that its management

-will be free from litigation, The strenuousness with which this ’

-appeal has been resisted hardly points to an inference that the

~benefits derivable by the chief supporter of the will, are insignifi- .
cant and the clause conferring them was inserted at the eleventh -

‘hour without the knowledge of any independent witness.

« . “.As to the last provision in the clause which confers an annuity
‘of one per cent, on the income of the testator in addition to all
 charges whether of a professional or of an unprofessional character,
~we think there can be still less doubt that it is of the nature of a

“benefit, The precise amount is in dispute. The respondent’s

Counsel -urges that is also insignificant and only a stipulated
remuneration for services. This power.depends-on unknown

factors the income of the estate, the time and trouble required,’

- and the méans of the solicitor. What would be insignificant to a
. man of larrre means may be a considerable sum to a poor man,

. | (1) (1336) 81 Ch. D: 665. . o ® (1888) 40 Ch, D, 1,
(%) (1893) 2 Ch. 413, .o ‘

-
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A

The rcspondent estimates- the value of the provision at Rs. 2 000

. ~ per annum only The appellant contends that it would be much
 Gavaasar ¢

more, and probably Rs. 5,000 per annum having regard to.the |
number of agencies held by the firm, and also urges that it is in

-addition to all legitimate charges for business done in relation to -
“the estate. 'The will does not appear to contemplate any inde~
" pendent action by Jamsetji in the management of the’estate out-
~ side the range of such business in relation to its administration

" as is referred to in the first part of the clause, and we think that .

the onus is on the solicitor Jamsetji to show that the whole - of

" the 26th clause was inserted with the knowledge and express
+ approval of the testator. That clause purports to confer benefits

upon him for which he states he specially stipulated, and as he

alone prepared the will and conducted its execution it is, we
think, for him to establish affirmatively the propriety of the -
transaction and 1its accordance with the testator’s wishes,

This clause Jamsetji himself admits was deliberately left to be

drawn at the last moment. It was only inserted on 4th October,
50 that its terms could only have been considered by the testator,
if he read the will between 7 p. m.on the 4th and 11 2. m. on-.
the 5th. . Jamsetji says he dehberately waited till the last possi-

~ble moment before he inserted his own name in the deed-poll and

the 26th clause of the will, because he thought it possible the
testator would change his mind. He evidently recognized there- -
fore that the testator had not arrived at an advised and final
decision, and though Jamsetji says he was told when alone with

' the testator on the 4th to insert his own name in the deed-poll,
“he admits that on that day he had no talk about the rate of his .

remuneration or about it at all, .He states that the first time
Gordhandas’ attention was drawn to clause 26 wasafter the engross-

_ment of the will, But he also admits that he did not draw the
testator’s attention to these clauses. The effect therefore of-hls :

evidence is to show that the only opportunities the testator had

.of final knowledge and approval depended on his having read the-

will before Jamsetji’s arrival, and his appreciation of the whole
clause when the rate of remuneration was discussed, filled in and
initialled. The importance of showing a full understanding of
the whole clause is, we think, the more manifest because the
solicitor’s own diary shows that the testator had months previ-

Lo
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1

T‘ously conq1dered and discarded J amsety s demands in that con-
Qinectlon, that the final draft was submitted only the night before
-execution, that the deed-poll was not méntioned in the notes of
-mstruchons till 4th October, and that it could not have been
in. accordance with the testator’s wishes if the will was. The
-evidence adduced by Jamsetji himself thus indicates that he was
‘in some uncertainty as to the testator’s wishes, and that the pro-
-visions drafted by Jamsetji relating to himself required to be
.spec1ally brought to the notice of the testator. In this connec-

tion~ we. think that some weight must be given to the .

<_‘c1rcumstance that he had so far won the confidence of the

“testator by successful conduet of litigation, that it is conceivable .'
“the “testator may, in the condition in which he then was,

“have been content to rely entirely on him, without troubling to
Tsa,tlsfy himself das to the correct expression of his wishes.
" Added to all these cons1derat10ns which throw doubt as to full
knowledge and approval comes the circumstance that no wholly
- disinterested person was present either when the instructions
“were' given or at the execution of the documents or during ‘the
hfe-tlme of the testator was told by him of his' intentions in
- favour of Jamsetji. The cumulative effect of such circumstances
fvbn.bthev-'bi'dina:ry presumption in favour of a knowledge and

" approval is very succinctly .stated in Paske v. Ollat® cited with -
. approval by Lord Watson in Donnelly v. Broughton®. * % #*

ROk %R R "%, That the effect of this presumption is un-
N aﬁ'ected by the question whether section 54 of the Succession
- Act applies to Hindu Wills, is not disputed. Among the circum-
;vstances that may rebut such presumption the most important
seem to be (s) “the absence of concealment,” as in Paske v.
Ollat™, vandv'Peremv Perera®, (b), “previous instructions, ”
:’.Perera V. Pe1em(3) Parker v. Felgate®, Goodacre v. Smith'®,
(c) « readlnw over of the will” (by or to the testator), Paal»e

iV OZlat W, and- Atter v. Atkinson®, but this is not an un- -

:.yleldmg ‘rule of law, (d) *subsequent _acknowledgments

- @ (1815) 2 Phillim 323, « & (1883) 8 P. D, 17L.
@, (1891) A C. 435 (442). (8 (1867) L. B, 1 P, and Ds 359 (361),
@ (1901) A, 0354 (362). ‘ (9 (1869) L. R. 1 P» and D. GG5 at p. 608,
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_Domzelly V. B?M/g]&im(l) It is nrged on behalf of tlrié."revs-' :

- pondents in this appeal that there was an absence of conceal-

ment in this case inasmuch gs Jamsetji paid his-visit quite’

openly. It was well known that he had come to the house, that
the testator intended-to send for him if he had not already doné
so, and was about to execute a will, and stress is further laid -

. on the fact that the will and deed-poll after execution were left

with the testator and were not as in the case of Tyﬁell V.

" Painton® at once removed and withheld till after- the testator’ 5
" death., But we can attach no great weight to the bare knowledge -
‘of the solicitor’s ¥isit, and of the festator’s intention to execute

a will when the instructions given for the will and the special
provisions in it were entirely unknown to any one but the

- solicitor himself, As to the fact that the will was left with the.

testator it may be noted that Jamsetji’s diary shows that he
wanted to take away the documents with him for safe cuétody

Tt is true this was not done, but we do not think that great'
weight can attach to-the fact that an English will of 40 pages in_

blength was left in a Hindu household with & moribund testator.

It seems to us far more mgmﬁcant that no one, not even the
testator’s brother-in-law, his intended execubor, mnor the . soli-

© citor’s own father, had ever heard of the proposal with regard .

to the ‘solicitor- during the many months the drafts are said to-

* have been in contemplation ; that no relation or thoroughly in-

dependent intelligent witness was called in ab execution, an_d

-that the testator’s condition was such that ‘'even when he and

his wife desired it, his brother-in-law refused to excite or tire
him by reading over the voluminous documents. The -omission
of all direct mention of the deed-poll in the solicitor’s diary up -

. to the 8rd October is also important in this connection, No

' necessity for- secrecy is suggested; and if such necessity had-
“existed, it is difficult to suppose that the testator could have

. found no one among his relations, friends or professmnal attend-'

-ants on whose discreet reticence he could rely.

“Previous instructions may suffice, even though the testator

- may be unable to follow the provisions at time of exeeuting the

() (1501) A, C. 436 (442).. " @ (1804 PISL
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Will. Pefera v. Perera®, Parker v. Felgate®, and Goodacre

V. szt/’t“’) , are cited as to this effect. In all these cases,

g ho_wever, the wills were prepared by solicitors who took no
~ benefit, and in Goodacre v. Smith®,-the solicitor, though in-
* structed by persons interested, had previously been informed by

the testatmx of her wishes. No case has been cited to us in

which proof of knowledge and approval rested solely on instruc-
tions given to no one but the person takmg the benefit.
¢ Next it is admitted that at execution the will was not as in

: Pqélce v. Ollat® read over by or in the presence of the solicitor

taking the benefit., Indeed it appears from Fulton v. Andrew®.

_that Lord Penzance in Atfer v. Athinson‘® laid too much stress

on such a circumstance as conclusive evidence of knowledge and
approval. In ordinary cases reading over to a testator of sound

. mind and memory and capable of unde'fstanding it. ‘But there

is a further onus upon those who take for their own benefit,
after havmg been instrumental in preparmg or obtaining a will,

_They have thrown upon them the onus of showing therighteous-

ness of the transaction.” In this case, however, admittedly the

7 elerk that the testator said he had read over the will,
" therefore more nearly resembles that of Atéer v. Atkinson(®
than that of Fulton v. Andrew“’) It is not even-so strong as

will was not read over to or by the testator in the presence of

any one. Thé utmost evidence is that of the solicitor and his

The case

that of \vAtter v. Atkinson'®, for in that case the solicitor

- (Torkington) who deposed to a statement by the testatrix that

she had read the will was not the person (Atter) who prepared
and would have benefited by it. In Atter v. Atkinsont® the
address. to the Jury, after stating that the law requires that

~¢those who have to judge of a will should be satisfied, upon very

good and sufficient evidence, that the contents of the will were .
made known to and approved by a testator in a case in which
the person who has drawn the will is the person who is himself

- largely benefited,” adds ‘there is no special rule applying to |

. attorneys, but the force of the observation is obviously increased

4

(1) (1901) A, C.354 (362), . (9 (1815) 2 Phillim 323,
@ (1883)8 P.D.171. . ©) (1875) L Ry 7 H. L. 448 (462, 463, 468,

® (1867) T Be 1P, and D. 859 (861). 471, 472),
_ SN R (1869) L. R. 1 P, and D. 665 at p. 668
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‘in such a case, for we know that a person making a w111 conﬁdes
more in a professmnal man than he generally does in any other”

- person he may call in to assist him” - And further on, Wlth E
- reference to evidence as to a bare statement by the testatrix that

she had read the will, it is observed that it raised two‘questlons,
viz., first whether the testatrix said so at all, and, secondly, whe-
ther if she said so, she had actually’ read the will : because itis
said ¢ many a person who has had a lonw paper put into his hand

~may say he has read it, when he may have only glanced over it."

Is it not possible that having confidence in M. - Atter,
and having moticed that the legacies were given ‘as she.

_ intended, she skipped the latter part under’ the 1mpresswn that

it conta,med merely formal clauses? and how can we be sure -
she read it merely because she said she had done so? The
dlfﬁculty arises from a professional man not domg ashe ought to .
have done not having read over the paper to his client in the .
presence of the clerk.” Such being the duty of a sohcxtor who'
does not stand to benefit by a will, there can be no “doubt that

" a fortiori it was the duty of Jamsetji here, The least the ‘solici-

tor could have done would have been to read over the will in the "'
presence of his clerk and of the ‘testator. And, moreover, as
observed by Lord Hatherley in Fulton v. Andrew®, ©it would’
nothave been difficult for them to have had other persons’
present wheu the readifig over of the will took place ; but that *
does not appear to have been done.” Here the second attesting -

~ witness was not even called in to hear the testator’s sbatemenb";-

that he ‘had read the will, In Farrelly v.. Uorrigan® great’

. gtress was laid upon the omission by the confidential agent” "

lergely benefiting to read over the will to an illiterate tes_‘tabor,in"g

. the presence of witnesses. In the present instance the testator,” .
though not wholly illiterate, was under a very’ appreelablef‘

. _dlsadvantade in dcahnor with a document in a languacre not hls; )
_own, a.nd as in Adtter v. Atkinson® the transaction was conducted

‘without the intervention of any independent adwser and with a :
. reticence, if not a secrecy, that if not designed seems unaccount-"'
able. If the deceased had redl over the wxll 1b Would be on]y?_’,

Q) (1875) Lo R 7 H. L. 448 (442). @ '(1809) A. . 563. .
. 18) (1869) L. B, 1 P. & D, 665,

¥
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natural to expecb evidence that J amsetjl had taken care to obtain
- an admission-from him to that effect in thé presence of some one
* else besides himself and his clerk. The condition of the testator

. 545 n
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~ may not have been such as to render it improbable that he would - BATGWANDAS -

~ be able by himself to read and understand the compalatlvely )

~few and brief passages relating specially to Jamsetji. . But it is

no mfore improbable that he might have read only such portions -

as were familiar to him as reproducing his formerly expressed
‘intentions and, satisfied with that, would not toil through the 40

“pages to detect new matter. Had he realized the bearing of the

new provisions on the continuance of his businéss, it would not

have been unreasonable to suppose that the deceased would
- spontaneously have referred to them when asked to authorize
Bhucrwandas to sign cheques for the firm.

¢ As to subsequent acknowledgments the respondent can at

'most rely on-the evidence which shows the testator’s conscious-
ness of executmn of the documents and which, at the same time,
- shows that he gave no indication of his knowledge of their
contents but des1red to have them read over and was refused on
-account of his exhausted condition.’ The final result of our
conmderatlons may be summed up as follows:—The provisions
" not included in any prevmus will of the deceased purport to

‘confer a benefit on-the solicitor who prepared it The éxtent of

_that benefit may be somewhat indefinite, but owing to his dual
~capacity of executor and legal adviser may be far from inconsi-
derable. . The whole of the transaction was conducted by the

. solicitor in whom the testator reposed great confidence. No

~‘third persons intervened. The final provisions in the solicitor’s
~ favour were inserted ou the eve of execution, when the testator,
though conscious, was certainly very ill and probably incapable of
‘sustained mental effort, Those provisions were not as a whole
specially brought to his notice. The evidence that he said he.
had read them rests entirely on the depositions of the solicitor
“benefited and his clerk, He certainly failed to discover that
they were inconsistent in a very ‘important particular with
“another document executed at the same, _time. The perusal, if
" any, must, we think, have been superﬁclal The notes of
previous instructions. made by the ‘solicitor fail.to‘ indicate the
© - B667—3

VaALJL.
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posmon asswned to him by the documents ﬁnally executed.’
‘No intimation was given by the testator to any third person of
his intentions as to the solicitor, and the whole transaction was-

urged upon us that the solicitor is an officer of the-Court in
whom confidence must necessarily be reposed and for whose

- reputation we should have tender regard. We are glad “to

believe that the solicitor in question is a gentleman of integrity,

"but at the same time we consider that he would have shown a -

more becoming regard for his own veputation if he had followed _
the course very frequently indicated in decided cases, as the

- -course which it is proper for a confidential adviser to adopt in a

transaction beneficial to himself. The precaution of having the .

“ willread over to the testator in the presence of disinterested

persons was one which he could without apparent difficulty have

“observed and one with which without apparent reason he dispen-

sed. We do'not wish to imply that his neglect of that precaution
was due to any deliberate intention to obtain & benefit which he’
knew the testator was unw1lhng to confer. "Bub we think that.

“a solicitor preparing provisions for such benefits should ,not’
- place himself in a position which makes it impossible -to prove
affirmatively the willingness of the testator by other evidence
~ than his own. And we think the generally recognised rule in’

such matters cannot be relaxed without fear of detriment to the
public and to the reputation and the confidence which the . tegal
profession should command and which no member thereof should

- either by negligence or design be allowed with. impunity to
* imperil. . Unwilling as we are to ascribe in this instance to any
_deliberate and improper motive the negligence referred to in the
~“conduct of the solicitor concerned, we think that its result was
* such as to show that he had taken insufficient precaution to
- satisfy either himself or others that the provisions umder ‘which

he claims benefit werc finally approved with full knowledge by

‘the testator. All the other provisions of the will are admittedly
- in accord with the wishes of the testator expressed in previous

wills, and we think that his conscious execution of the .will is

~ suficient to uphold its validity in all but the clauses which, in
our opinion, confer a benefit on the person who prepaged it. - We
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.therefore demde to vary the order of the Lower. l.;ourb and

exclude the -26th clause of the will from the. operatlon of the
f-zorder grantmg probate of the will. “As to the deed—poll Counsel
“for.respondents contend that section 51 of the Succession Act Bagewixnas

b

j?does not apply thereto, and that there is no necessity to include

it in the probate, as its “operation would be complete-and inde-
A".‘;pendent We. could not in any case grant _probate of that
-{jdoﬁcument as expressing the intentions of the"deceased, as we

fcon'sider ~that - its- terms -would confer such large powers .
f;:;_exclus_xively on the person who prepared it as to be tantamount to
.8 benefit in his favour. And very strict proof would be neces-

~'sary- of full knowledge and approval in the testator, Such strict

,fproof we.consider is wanting. Having regard to the omissions -

of all-reference to such a document in the solicitor’s diary up to

g the 3rd October .and the manifest inconsistency between the
o prov;smns in the deed-poll and the reference thereto in the will,

- coupled with the other circumstances eonnected with the will,

“-we:think that there has been a complete failure of proof that the
. .deed-poll correctly expressed the intentions. of the deceased and
f.'fthat ‘he . understood and .approved its contents. We must
j_»,;.therefore exclude from the grant of probate the passage in the
"will which refers to the deed-poll, as we are unable to hold that
i the. tesﬁatoxf'fundqrstood and approved the terms in his will
:f-;Which purport to confirm a deed, the effect of which, there is’
“reason to believe, he could not have understood even if he ever
: {had an opportunity of considering it.” : :
-On this appeal Cohen, K. C., and W. C. Bonner/ee for the appel-
g.lant, contended that the decree of the first Court was right in

_--granting probate of the whole will and that decree had been’
* wrongly varied by the High Court on appeal. The learned
~«.Judge of the first Court in whose presence the witnesses had

‘been examined, and who was therefore in a better position than -
““ the Court of Appeal to appreciate their testlmony ab. ibs true

-value, was of opinion that there was ample and sufficient evi-

. ~dence that the testator was at the time of execution of the will

-of sound ‘and disposing mind and that he understood and ap- -
;. proved of their contents in signing the will and deed-poll, which

~* latter document was, it was submitted, made part of tho testa-
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 mentary intentions of the testator by the reference to it in. the -

will. Reference was made to the Succession Act (X of 1865), -
section 51, which was made applicable to Hindus by the Hindu -
Wills Act (XXI of 1870). The evidence showed that the
documernts were left with the testator in order that he might
read them, and that before the testator signed them Jamsetji -

* offered to read them over to him but was told by the testator-

that it was unnecessary as they had alrcady been read to -him
and that he knew and understood their contents. . The insertion’
of Jamsetji’s name was no new idea, nor one unconsidered by the
testator who had had that intention in 1900 when he executed a

previous will; but the amount of remuneration required by

Jamsetji could not then be satisfactorily settled. The-High.
Court was therefore wrong in_holding th at the testator -did not

know and approve of the full text of the will. The deed-poll.
conferred no pecuniary benefit on Jamsetji, and its rejectiox‘i by .
the High Court on appeal caused serious pecuniary and other.
loss to the appellant Gangabai, The onus, as both Courts below:
had held, was on Jamsetji to show that the deed-poll and -the-.
disputed parts of the W111 represented truly the intentions of the .

‘testator. This, it was “submitted, had been under the -circum. .

stances of the case sufficiently proved by the uncontradicted
evidence of Jamsetji and his clerk, corroborated as it was by the -
entries made in the ordinary course of his business in his diary.
by Jamsetji. - Reference was made to Cordery on Solicitors, 3rd:"
edition, page 209, as to solicitors who are also trustees; Powell v. -
PowelltV 5 Wright v. Carter® ; Williams on Executors, 10th editidﬁ;

_pages 32, 35; Willis v. Barron®; Hindson v. Weatherill® ;.

Parfitt v. Lowless®; Boyse v. Rossborough® ; Wingrove v.. Win~'
grove® ; Gurdhouse vo Blackburn'® ; Parker v. Felgate®;  Rhodes -
V. Rhodes®; Perera v. Perera®™; Barry v. Butlin® ; Seouler v.:
Plowright™® ; Tyrrell v. Painton® ; Shama Okuru szdu v.;_fi

»

(M (1900) 1 Ch. 243. - ® (1866) L.R. 1 P.& D, 109 (116)

© (D (1903) 1 Ch. 27. ‘ () (1883) 8 V. D, 171, -
(3)"(1902) A: C. 271. (10) (1682) 7 App. Cas. 102 (198)‘>-,_‘;
(4 (1854) & De, Gex. M. & G. 301 (1) (1901) A. C. 354 (362). - -~ .-
() (1872) L. R. 2 P. & D 462 (2) (1838) 2 Moore’s P, C 480

(6 (1867) 6 H. L. C 2 (47) (13) (1856) 10 Moore’s T, . 440.

™ (i885) 11 P. D, 81, €19 (1894) P. 151,
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,Kﬁe!homom Dasztl) F ulzfon v, Andrew®; Goodaere v. Smitk’\3);
'and Act V of 1902, section 4, sub-gection 3

 Haldane K. C. and L. DeGruyther -for the respondent
Bhaowandas ‘Valji' contended that the High Court on appeal
“was right in ‘excluding the passages in the will referring to the

4deed-poll and to the remuneration of Jamsetji, and in only

granting probate of the will with the limitations prescmbed in

-the : decree appealed from.  Under the circumstances of the caso
-such benefits were conferred on J amsetji by the will as he ought

‘10t to be* permitted to retain except on the strictest proof that
‘the ‘passages excluded were inserted in the will and formed
part of it with the knowledge and approval .of the testator ; that
“such’ knowledge and approval were given by the testator when
“he was ‘of sound and disposing mind and because such passages
truly expressed the intentions which his execution of the will
mea,pt to authenticate. This proof, it was submitted, had not been
-given.. The onus was admittedly on Jamsetji and he had nof
"_,-discha,i'ged'it. - The evidence that the will and deed-poll were
. read over by or to the testator was not sufficient:: no independent

'51-"~01‘ dlsmterested person was present at the execution. A person -
'actm«r bond fide in Jamsetji’s position would have had some one °

- present besides himself and his clerk, and would ‘also have
-~ insisted on reading and explaining to the testator the documents
“which ‘he was to execute. The documents were prepared in
. haste and the passages objected to were only inserted at the last
moment ; and no one in the family appeared to have known the
‘intentions of the testator as to-Jamsetji, though, it is alleged,
he had formed those intentions long before the execution of the
-will,”. The discrepancy between the deed-poll and the will with
_ respect to the provision in case of Gangabai dying before the
- testator tended to support the contention that there was undue
haste ~in.th_e, preparation of the documents; and though it is
‘alleged. that they had been read by or to the testator he failed
to find any inconsistency between the two, thus showing that

'he d1d nob fully understand them. There was po credible -

(1) (1899) 271 A.10 (16; LLE =~ @ (1875)L R: 7H L (B &I.
27 Cale..521 (525). : T4 Ap.) 448 (472).
s ' (3 (1867) L. R, 1P, & D. 359,
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- -evxdence that the testator - had recewed the deed-poll a,nd drafb ;:
 of the will for consideration in August 1902 ; the .only evidence’
_of this was that of Jamsetji’s father which, it was contended, -
.was concocted in oxder to support Jamsetji's case, In' the-
. absence of the necessary proof the appellants’ case must fail,”
-As to Jamsetji’s right to retain. the benefits conferred on him -
" by the will reference was made to Paske v. Ollat @ ; Donnelly v. -
Broughton @ ; Pulton v. Andrew ®; Williams on Exccutors,
- pages 83, 66; Huguemn V. Baseley ™, and In re Chapple®:- As-:
to the. deed-poll being part of the will (section 51 of the
~ Suceession Act) Skeldon v. -Skeldon ® was cited : and as to costs -
JOrton v. Swmith ™ and Armstrong v. Eucléilesion @ Were référred .
: to; ‘ R

Counsel for the appellants was nob heard in reply. o e
1905, May- 24t/z —The Judgmenb of their Lordshlps Was

‘dehvered by T o : _.-‘.; v-‘c

Lorp DAvey ——The quesbwn on this appeal is Whether certam A

: barts of the will of a Hindu testator have been properly excluded .
“from the probate of the will. The learned Judge who tried the -
" action {Russell, J.) admitted the whole will to probate, bub on-

appeal, ille High Court of Bombay, by their decree, dated the.
11th January 1904 varied his order by dxrectmd that: the,
passages in question referring to a deed-poll execnted on the -
same day by the testator, and to the remuneration of the sohc1tor
who prepared the will, and was appointed an execuﬁor and

" trustee of it, should be omitted.

Gordhundas Soonderdas, the testator dled on the 10th of_

. October 1902 without issue (his only cbild having died in Apnl
©1899), leaving his widow, the appellant -Bai Gungabai, his sole-
“heiress. He was at the time of his death 27 years of age, and 1sj
" .described as a person of shrewd intelligence, and a good and_‘l
~careful man of business. = The fair result of the evidence, in the.
: opmlon of their Lordshxps, is that the testator could read and

") (181%) 2 Phillim, 323, @ (1891) A. G, 435, :
® (1875)L R 7 H.L, (B and @ (1807) W. & T. L o., v°1.1,
1. A) 443ab p. 462, ~ 7th Ed., p. 287.°
() (1884) 27 Ch, D. 584. (6) (1844) 1 Rob. E. 815

. @) (1s73) L, R.3 P. & D. 23, ® (1837) 1 Moore’s P. C. 478',"
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“understand English, and could also speak and ‘lwrite*that langu-
‘age, but not with perfect facility or quite correctly.  He was-

- the younger son of Soonderdas Mulji, who was the only son of
‘Mulji Jaitha. - Mulji Jaitha was the founder of a large business
- of-a merchant and agent in Bombay, which he carried on under
- the name of Mulji Jaitha & Co. until his death in- August 1889.
K ',Soonderdas predeceased his father and on-the death of the latter

~his grandsons, Dharamsey Soonderdas and the testator, became

_.entitled to his residuary estate, including the business. Dha-

. ramsey Soonderdas died on the 28th February 1899, leaving &’

. .son Cursoondas Dharamsey. - Thereupon the testator claimed
"~ to'be exclusively entitled to the business, and litigation ensued,
- “which terminated in favour of the testator, and there was
. other litigation as to the division of the estate. The.appellant

: Jamsetji Kavasji Patel (who will be hereafter referred to as

J axﬁsetji) was and is a member of a firm of solicitors in Bombay',

.. and conducted the litigation on behalf of the testator, who seems’

to have highly apprecmted the services.thus rendered to him,

and the ability and zeal Ja,msetp had dlsplayed in the conduct

. -of his case,

~ At the date of the testa.tor s will the business of Mul]l Jalthu,

- & Co. was carried on by the testator in partnership with the
‘respondent Bhugwandas Valji, who, however, was entitled only

~ to a small share of the profits. The articles of partnership, dated

- the.16th August 1899, contained a provision that the testator .
* should have in the conduct and management of the partnership-
~ business such absolute and uncontrolled powers, liberty of action, -
“and discretior as he would have had if he had been the:sole .
- owner and proprietor of the firm, And the testator was empower- -

- -ed by any deed, will, or settlement to provide'for the conti-
r» nuance or discontinuance of the business after his death, and

in case he should desire the business to be continued te confer
- upon any person or persons he might nominate for -the purpose
" such and the same powers, authorities, and discretions .as were

thereby reserved to the testator with such limitations, variations -

- or additions as he might think proper. =
' The testator appears to have executed three wills, The first
_.was a will dated the 21st April 1809 in Gujarati, the execution
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- of which was attested Aby Jamsetji and his clerk. The‘seéonrd_
" _was an English will dated the 15th September 1900, the draft of -

which was prepared by Jamsetji and settled by Mr. Inverarity, -
but the execution of this will- was not attested- by Jamsefji, .
The will now inquestion is dated the 5th October 1902 and was

~ prepared by Jamsetji and the execution of it was attested by him
- -and his clerk'and a mehta of the.testator named Bhaishanker -
_ Jivanram, ‘- ‘ o N SRR

- In order the beétter to understand the story it will be con-
~ _venient to'state shortly the material contents of the will of 1900,

- At that date the litigation between the testator and his deceased

_ brother’s executors had not been determined, and accordingly

by clauses 2 to b he gives his executors power to carry on the

litigation, effect a partition of the joint properties and settle the

- accounts of the business - with his brother’s executors. By

clause 6, in exercise of the power reserved to him by the #eed
of partnership of the 16th August 1899, he appointed his execu- -
tors and trustees totake his place in the %irm and exercise all -

‘the powers thereby reserved to him, and he gave his executors -

very full and special powers as to the continuance or discontinu-.

-~ ance of the business and made provision for the admission. of -

his sons (if any) on attaining the age of 18 years. Clause 8

. contains the provision for his wife, the first appellant. Clauses 9

to 16 contain personal legacies-and charitable gifts. Clause 17 -

- ‘contains provisions for daughters. Clause 18 contains the resi-
. duary gift. In substance it was to sons, and in default of sons

to daughters, and in default of daughters to such charitable

" uses as the executors should select. The other provisions are -
_ immaterial, The executors in this will were the appellant Bai

_ Gungabai, Chaturbhooj Morarji, one of the pro formd respond-.

" ents to this appeal, Narranji Duyalji, and Lakhmidas Valji,
_a relative and former partner of the testator. By the joint .

effect of three codicils the other pro formd respondent Narrondas
Thakersey Moolji and another Hindu gentleman were substituted -

" for Chaturbhooj Morarji and Lakhmidas Valji.

The evidence as to the preparation of the second and third Willé, ’
and the execution of the third will of 1902, is mainly the oral
evidence of Jamsetji, supported by the entries in his diary. On
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fgone very mateual pomb as to the th1rd will there is 1mportant
_-.corroboration, - There is also corroboration on some incidental
'pomts, and as to the execution of the third will the appellant °
Jamset_]l is corroborated by his. clerk Bomanji. No serious
~ abtempt was made by cross-examination or otherwise to impeach
the genuineﬁess_or accuracy of at any rate the earlier entries in
* the diary which appear to be made in the ordinary course of g
-solicitor’s business, and their Lordships see no reason why . they
-should not give credit to them,  From this -evidence it appears
that on the 21st April 1900 the testator requested Jamsetji to,
. ack as one of the executois and trustees of his will, and Jamsetji
~ said that he would agree to do so only on being remuner-
ated for his trouble, and that there ought to bea provision
in the will that. he should be entitled to charge for his firm
as if he had not been’ a trustee, and that he- should receive a
- remwneration of Rs. 500 a month for his trouble. Again, on the
8th June 1900, the testator opened the subject of Jamsetji acting
‘as his executor, and desired him to accept less than Rs, 500 for
- his'remuneration, but the appellant declined. Jamsetji, in his
diary, states that he. again told the testator that he was not
‘anxious for the appointment and that it was only at his special
request he consented to act as such, but that if he was to be

appointed he must have his fair remuneration. The entry in the -

- diary of the 256th August 1900 is as follows ==
" ¢ Gordhandas Soonderdas. - . - S
» ¢« Re Your w111 »
. Attondmg you when you expressed your desire to execute yOur will at an
ea.rly date and asked me to give you the engrossment for perusal with your
_original willin Gujrati. You again pressed me to consent to act as an executor
and asked me to state finally the remuneration I'was willing to accept. I told
you that it should be not less than Rs. 500 a month, but I gave you the option
to allow me 5 per cent. commission on income. -You then worked out your
income on a piece of paper and stated that the commission would come to
. Rs. 10,000 a year. T told you that 1 gave you the option and you said that you
Would think over ; engaged % hour.”
" Jamsetji, however (as we have seen), was not appomted an

) executor of the will of 1900,

Accordmg to the story told by Jamsetji, the testator fivsb spoke

: to him about making a new will on the 8rd December 1901, and
“on’ the 29th Janu&ry 1902 he had anot‘her conference on the
B 667—4 .
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' sub_]ect bub nothmg was done untﬂ the: 29th July 1902 On

that day, and on the -31st July, Jamsetji had long conferences -

- with the testator in reference to * certain-matters about his will

and the management of his firm after his death.” . He says that,

- in pursuance.of instructions which he verbally received on the -
. 31st, he prepared a draft deed-poll and altered the draft of the old
- will in red ink, and on the evening of the 12th August sent a fair -

copy, typewritten,. of the draft deed-poll and the draft will with
his red ink altera.tlons to the testator. . The reason -stated. to
ha.ve been given by the testator for wishing to make new. '

’ arrangements as to the management of 'his business was that he -

- feared. difficulties . might arise from a possible. disagreement
* between his executors in view of the hostile attitude of his

Jbrother’s executors and other persons, And Jamsetji svaysvi;ha,t,;
- the scheme which 'is carried out by the deed-poll was suggested_ .'

by him and after diseussion approved by the testator. . -
- The draft deed-poll contained an appointment of the. a.ppellant

) Gungabm to take the testator’s place in his firm after his death,’

- and to exercise all powers reserved to him by the. artmles*of
‘ partnershlp, subject to a proviso that his said wife should in all '

~ matters relating to the conduct and management of the busmess,
‘and to the. e\eéution of the powers, always act with the .assist-

ance and co- opemtlon of, and in conformity with, the advice

- and counsel of * % * (the name being left in blank), and

_ if his said wife could not be present for the transaction of any
~ matter or business the“said testator appointed the said . ¥ * %
" to represent her, and through her the interest of his estate, and

if his said wife should predecease him or die during the contmu-

 ance of the firm, he appointed the said #- * "% to take his
++ place in the firm, and exercise the powers before mentioned, a.nd

it was declared that in all matters relating to the continuance qlf
" discontinuance of the firm after the testator’s death, and in the
.“event of its discontinuance or winding up, and in realisation of

- its assets, the appellant Gungabai or the said * * ¥ (ag the

_‘case might be), should act in conjunction and co-operation with

the executors of his will, and in strict obedience to the provxsmns

- contamed in his will relating to the business. - --

“"The draft will contained several important addltlons and
alteratlonq, particularly with réspect to the residuary gift, bup



:f VOL xx1x] BOMBAY SERIES

RN

N the only alteration Wthh is materml for the present purpose

- was the insertion of a recital of the appointment of the appellant - - :
. Gargavar -

Gungabai by the deed-poll -and the following: words: “ Now I
fhereby confirm the said deed-poll and the appomtmenb created
thereby' and I hereby declare that in the event of my wife

" predecéasing me she ‘shall be - .sticceeded - by miy . executors as -
" provided by the said deed-poll.” The subsequent clauses relating

“to the continuance or discontinuance of the business and realisa-

“tion . of the assets were left. unaltered. The ‘naroes of the: -
: execubors were left in blank. . .- .~ .. L o e -

v A greut deal was made by Counsél for the respondent Bhug—
‘Wandas of the apparent discrepancy between the deed-poll and

‘the will with respect to the provision for the event of Gungabai

“ predeceasing the testator in support of their suggestion that the"
"draft deed-poll and corresponding” insertions in the draft will
- were prepared in a great hurry-and only on the day before the

‘date of the execution of thé instruments. But their Lordshlps '

do not attach much Werght to-the circumstance.

Accordlnu to the evidence of JamsetJr he heard nothmg more
of thio drafts which had been sent to the testator on the 12th

_August until the fo]lowmg 8rd October.” Jamsetji’s account of
“what took place on that day and the two following days is as
follows: He had been engaged on.other business for the testator
_ and had seen him in Court on the 25th September. In the early
" morning of the 8rd October, havmg heard that the “testator was’
ill, he. called upon him and found him in his office room on the
first floor. The testator himself broached the subject of the will,

sent for his despateh box, took out the two drafts, and instrueted

~Ja.msetgr to make some further alterations in the will, the -
_principal one being the 1nsert10n of a power to the appe]lant '

Gungabai to ‘adopt_the son of the testator s deceased 1e1atwe
Lilladhur Vallabhdass Valji, - Ja,mset_p took away the drafts,
prepared drafts of the required alterations on separate sheets of

paper, and waited on the testator with them early the followmtr '
morning. The testator (he says) read and approved the’ al(‘.em-~

tions and instructed him to send the engrossmentsin the evening,
and he would send word as to executlon, and-the testator then

. named ﬁve persons whom he Wxshed Ry oppomt executors,;_g
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mcludmg h1s father-m—]aw Narranp Dayalji and J. amsetp hunself ,
and said that the blank name in the deed-poll should be filled in

~ with Jamsetji’s name. Typewritten engrossments were made on

the same day, and'in the evening Jamsetji’s clerk BomanJl took
them in a sealed packet to the testator’s house and handed them
to the appellant Lalji Narranji, the festator’s brother-in-law,

" who (according to his own evidence) took them to the téstutor?
. and by his direction made an appointment for Jamsetji to come

at 11 the next morning. The names of the executors, however,

were not filled in (it is said b}; an oversight of the clerk), but a
clause numbered 26 was added at the end of the will entitling -
Jamsetji and his firm to charge for professional business as'if he
had not been appointed an exccutor and trustee, and allowmu _

* Jamsetji a remuneration of (amount left in blank) per cent. on

the income of the estate for his time and trouble,. There were
also three other blanks for amounts in clauses 8 and 17, = . -
~ On the 5th October Jamsetji with his elerk Bomanji attended -

- the testator as appointed. They found the respondent Bhugwan- -

‘das, the testator’s nephew, Cursondas Dharamsey and another
‘young man sitting with him, but they got up and left the room

- on the arrival of Jamsetji, The testator produced the packet

which had been sent to him the previous evening (it is said with
the seals broken), and there is no doubt that the will and deed-
poll were, in fact, executed on this occasion. Jamsetji does not”
pretend that they were first read over to the testator, but he

~ says (and Bowanji confirms him) that he offered to read them,

but the testator said he had read them and knew all ‘their.

 contents, and it was not necessary to read them again. The

,1 - deed-poll was first executed. The names of the executors in the

executed will are in Jamsetji’s handwriting. The word “father”

: ~ ig erased and the word “brother ” written over it. "Jamsetji’s

explanation is that he wrote the words *father-in-law ” in

- -accordance with the testator’s previous instructions and then

asked the testator for the name, and the testator then said he did

~ not want his father-in-law appointed as he was an old man living

~ up country, and directed the name of his brother-in-law, Lalji

Narranji, to be inserteds The words “Rs, 5,000 in clause 8,

* ~ and “Rs, 10,0007 and ¢ Rs. 15,000 ** in clause 17 in letters, the
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‘ w01d “ e” in clause 26, and some words interpolated in the |

‘ attestatlon clause are all written in Jamsetji’s hdndwriting. = The
interpolation in the appointment of executors, an erasure made

557
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in clause 18, and the interpolation of the word “one” in BHUGWANDAs:

" clause 26, and the interpolation in the -attestation clause are
~initialled by the testator with the letters G. 8. Jamsetji's
- statement 1s—and again he is conﬁrmed by Bomanjl—that the
word “one ” was inserted by the testator’s direction after some
" discussion, in the course of which Jamsetji said it was not what
_he expected, and (he says) he only gave way because it. would
“have led to the non-execution of the documents as to which the
testator seemed anxious. After the will had been executed and
- the testator’s' execution attested by Jamsetji and his clerk, the
~ testator called in Bhaishanker, who at his request added his
" name as a witness and also wrote his name or initials in the
«margin below the testator’s initials in four places in the margin,
The deed-poll and will remainéd in the possession of the testator,
~-who, in the afternoon of the same day, asked Lalji to read them
over to himself and his wife. Lalji says he thought it was not
good to tire him by reading those lengthy documents, but adds that
when he asked him to do this his mental condition was all right,
and he was talking sensibly and could understand what was S&ld
to kim,
The testator died on the 10th October 1902, On the followmg
18th November the five executors petmoned for probate of the
* will, and on the 26th February 1908, the respondent Bhugwandas
lodged a caveat. No objection was made on the ground of want
of interest in the caveator, and it appears from a judgment of
" the High Court on the application for leave to appeal to His
" Majesty in Council, that the Counsel for the executors said that

)

he had not raised any question as to the caveator’s right to enter,

~ a caveat bécause they wished to have an adjudication on the
-metits. The question was not raised before their Lordships, and
they will follow the course taken in the High Court. :
The issues settled in the suit as amended were 3= '
1. Whether the said will and deed-poll, or any and what part
thereof were executed by the deceased as alleged, -
- 2. Whether, if so, the deceased was in a sound and chsposmg
‘ state of mind when he ‘executed them, =

YAvLd1,
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3 Whether the sa,xd documents or either of them, orany and

~ what part theréof, are or is the will or deed of the deceased as
: a.lleged o . , -, LT

- 4, Whether the deed pol] is not a testamentary ertmu and’

- ‘whether probate should not be gra.nted of it Wlth the Wll]

5, The general issue, L
~ It has been found by both Courts that the testator executcd

. the documents, and that he was in a sound and dlsposmcr state
_of mind when he did so, and their Lordships need not add any«

thing on this point. - But notw1thstand1ntr this finding, it is

" suggested by Counsel for the respondent Bhugwandas that the

testator was too ill to stand the mental and physical fatigue of

: ma,stermo the contents of the documents, or forming a Juddment’

on them. ’l‘helr Lordships are satisfied on the balance of evi-

~ dence that, on the mornings of the 8rd, 4th, and 5th October the:
' testator was in full possession of his mental faculties, ‘and’

capable of undersmndln and forming and expressing a sound

_ judgment on, any matter affecting his business or property.” On

- this point the evidence of Lalji, who was treated in both Courts

A as a witness above suspicion, is almost conclusive. The - testator
‘Was, no doubt; very ill and suffering from fever, and in fact in'a -

more critical condition than he himself and those about hxmf .
probably thought. And it is possrble that he eould not have' "

-~ stood the fatlgue of mastering the whole contents and effect of o
_' lengthy document like the will if it had been necessary for him

to do so. But, in the opinion of their Lordships, he was quite

. capable of understanding and appreciating the effect of a short,

and comparatively simple document like the deed-poll or a

,.' clause in the will such as'the 26th clause. . Their Lordshlps have-

had ‘the unusual advantarve of seeing the documents The .

’testator s signature is wr1tten in Enfrhsh characters in a rather

large and loose handwriting.. But the writing is straight, and

" the letters arc firmly and well formed, quite unlike what would'

e, expected of & man in the state of debility. which the re-

~ gpondent Bhuo'wandas would represent him to have been in,

* And it should be added that the space leit for his mgnature to -

* the will being. msu?ﬁclent for his full name, he has split up his

second name in the proper place and way. .The initials. also are’
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‘well - and firmly written, On* this pomt the. ev1dence of 1905,
Dr Sldney Smith, on cross-exa.mmatlon, is’ lmportant. SRR Bar
»"The question therefore is narrowed to thls-—whether the Gwﬁ‘“‘
testator was aware that the passages excluded by the Appeal BHUGWANDAS
Court from the probate formed part of the instrument. If he vaw
~was so, they must be taken to have expressed his mind and
~intention. This is a pure question of fact to. be .determined. on
“the evidence. There i is no doubt on the law relating to the case
of a person ta,kmg a benefit under a will prepared by himself as.
laid down in Barry v. Butlin® and Fulton v, Andrew®.. In the =
former case Lord Wensleydale giving the judgment of the Board
laid down the rule thus: “If a party writes or prepares a Will,
“under which he takes a beneﬁt that is a circumstance that ought
génerally to excite the suspicion of the Court, and calls upon it
to be vigilant ahd _]eulous in examining the evidence in support.
of 'the instrument, in favour of which it ought ot to pronounce
unless the suspicion is removed, and it is judicially satistied that
~the . paper propounded Hoes express the true Wlll of tho
deceused »o :
But there is no rule of la,w ‘a8 s to the partlcular kmd or de-
scnptlon of evidence by which the. Court must be satisfied. -Both
‘Courts have considered that the onus is on Jamsetji to show
that the deed-poll and the disputed parts_ of the will expressed
the testator’s intention, and their Lordships have also considered
_the evidence from that point of view. It is obvious, howey er,-
that the degree of suspicion excited and.the weight of the
purden imposed on the person taking the benefit must depend
largely on the nature and amount of the ‘benefit taken by him
and all the circumstances of the case.
- Now what are the probablhtles ? There is nobhmn unnatuml
or unexpected in a careful man of business like the testator
tlnnkmn* it better to make one person responsible for the
management of the business instead of dividing the respon- -
sibility between the executors with possibly divergent opinions.
“and aims. Nor need it excite surprise that he should select for
“thatb purpose one of his executors of whose’ ability and character
he -had had some cxperience. And it is not otherwise than &

(1 (1538) 2 Moore's P. G, 450 st p. 482, (@) (1875) L. B.7 H. Li (E. & T, Ap) 445,
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‘wise and provident arrangemerit to separate theumaha’d:emeknﬁ of
- the business from the decision of the larger questions of policy

as to the continuance or discontinuance of the business, the -
adm1ssmn of new partners and the like. - The Court of Ap{_)eal( -
have not excluded the appointment of Jamsetji as executor -

from the probate.- Where a member of a firm of solicitors "

is appointed an. execubor, it is so usual to- allow him to
charge for professional work done by him or his frm that the

insertion of such a clause would hardly raise a suspicion. " The -

respondent Bhugwandas contended that this provision ‘went
beyond the proper work of a solicitor. Their Lordships are not

" of that opm\lon ‘They do not think it would enable J a,mseth to
- charge for services which an ordinary executor would be. ﬂxpected

to perform without the intervention of a solicitor, or cettalnly
for services which would be remunerated by ‘the commission,
‘With regard to the commission, it is on the income of the estate

~ only, including, of ‘course, the testator’s share of the divided :

profits' of the business and not upon the gross returns of ‘the
business itself, It is admitted by Jamsetji that the remuneration
in the will was to include his remuneration as adviser under- the

deed-poll. The testator can hardly have expected a professional -

~ 1man to devote his time to the onerous duties imposed upon him -
. by the deed-poll and will without some remuneration, and, if so,

the amount seems moderate. The income of the estate is put’at

between two and three lakhs of rupees, 'and_tlie commission -

therefore would not exceed Rs. 8,000, or, in English currency
2007, per annum, = Their Lordships, however, accept Jamsetji’s
evidence that, when asked in 1900 to act as executor, he had’

~ declined to do so unless he was remunerated, and had asked for
- remuneration on a wmuch higher scale, and that the amount of

his remuneration if he acted had been a matter of discussion

~ between the testator and himself on at least three occasions.
The testator in determlmng to appoint him an executor must
~ therefore have expected and known that he would not act unless

he-was allowed not only professional charwes, but also remunera-
tlon for his time and troubl.

The evidence of Jamsetji himself was not matema‘ly shaken

" on cross-examma,tlon and must not be altogether disregarded,
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He is admlttedly a sohcxtor of a.bxhty and expenence, and so far
s’ ‘appears from the Record, no imputation was-made on his

<. general character for integrity and honesty. He is confirmed by
.hls clerk Bomanji in many particulars. besides the eircumstances_

; of the: execution, which may not go for very much, but must not
‘be altogether discarded.” Bomanji says that in August 1902, he

:-’;fan‘-copled in type the draft deed-poll, and by Jamsetji’s in-.

- structions handed the fair copy and draft will to Bhaishanker
for the testator. Bhaishanker speaks of reeeiving from Bomanji
- in. August a packet, the contents of which.he did not know,
-.except what Bomanji told him of it, and giving it to the testator
“unopened, He also says that when the testator asked. him to
_attést his signature, on the 5th October, he used the* words
‘j- “ deed-poll > and ¢ will ” in Enghsh ’
" The -case of the respondent is that the deed—poll was not
,prepa.red until the 3rd or 4th October.. But if Cawasji Edulji-
- Patel’s evidence is beheved there is ample evidence that the
- ‘testator had received the deed-poll and draft will in August and
~bad considered and understood the contents of ‘the former
~document. This witness was Jamsetji’s father, He had at one
time contemplated a legal career but had taken to business, and
since September, 1900, had been the testator’s assistant at a
‘f;sala.r'y of Rs. 850 per mensem, and according to his own state-
" ment had got to know the testator very intimately.. He had
been consulted by the testator-on his will in June, 1902, and had
made notes in writing upon it, the suggestions in some of which

‘were adcpted in the subsequent. will. He says that in August,’

1902, the testator handed him the draft deed-poll and draft will

and he went through them at home and afterwards discussed
them with the testator, who in reply to his remark that the -

“adviser of his wife must be an able, conscientious, and masterful
man, said that he had thought of such a man. Mr, De Gruyther
contended that this was a stery concocted for the purpose of
bolstering up the evidence of Jamsetp which he alleged had
completely broken down. But there is nobt one line of cross-
examination of this witness challenging either the truth of his
evidence or his general credibility or.even tending in that

_divection. Cross-examined he wag ab 'some length, bub it was -
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entlrely on- other- mwtters such as the testators capaclty for \
business during his last illness. The charge made by Counsel s _

. no less than that of a fraudulent conspiracy between the witness
. BRUGWANDAS

and Jamsetji to mislead the Court by false evidence without a
‘shred of evidence to support it, and was wholly unjustifiable. -~
= The testator” had. ample- opportunity to see that the blank

: '.spaee for the name of the ‘person to act as Gungabai’s adviser
- Was filled in in accordance with his wishes and intentions.. Their
‘Lordsh1ps in agreement with Mr. Justice Russell, find it difficult,

~ if not impossible, to believe that a careful man of business in -
~.possession of his faculties signed the document without doing so..

- They cannot, therefore, agree with the judgment of the Appeal
“Court - that there has been a complete failure of proof that the

deed-poll correctly represented the inténtions of the- testg.tor or

that he understood or approved . its contents. And they think -
" that there are no grounds for excluding from the probate- the .

" passage in the will which refers to that deed, . - - T

In the:opinion of their. Lordships the 1mportance of clause 26'

.ﬁhas been very much exaggerated. It is conceivable that Bhugf

wandas was intorested in the question whether the ~deed-poll -

~ expressed the mind of the testator but he has no lnterest in the
question whether Jamsetji, who, according to the Vlew of - both

Courts, is duly appointed .an executor, shall or shall not be

o entltled to costs for professional business or to remuneratxon. for

"tlme _and trouble. Two: out of the other.four ‘executors are

~ co-appellants. Probably they are aware that the exc]}lsxon of

Jamsetji might render necessary the appointment of a manager

:of the business, with increased remuneration, or the introduction '
- of a managing partner into the firm with a share of profits taken "

. out of-the testator’s own share. -The other two executors do not '

. join in the appeal, but they donot oppose, and have entered no
~ appearance. One of these gentlemen, it is'true, wished to make -

* the husiness a family concern, and endeavoured to negotiate an

- agreement to prevent any question ansmg ubout the ‘deed” or
- will : : : ‘

The best corroboration of Jamsetji’s story as to clause 261 is

/.the internal evidence of the will itself, The word “one” is
written by Jamsetji, obviously at the time of execution, in-the
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“space ‘left in the type-written copy sent to the testator for exe-
‘cution, and is initialled by the testator who also initialled three
other -places. Their Lordships- decline to believe that  these
-interpolations ' were thus made in the testator’s presence without

_his knowledge and instructions, or that the testator affixed’ his
initials without understanding what it was he thereby autben.

‘ticated. .The Court of Appea.l seems to have overlooked or not

given sufficient weight to this circumstance. Having regard to"

-the previous discussions on the guestion and all the eircum-

“stances of the case, their Lordships think that whatever suspicion
attached to Jamsetji is removed, and they are judicially satisfied:
that the clause in questlon does express the true will of the

deceased.

° The Appeal Court acqmt Jamsetjl of any fra.ud or of any:
mtentlon to obtain a benefit for himself which hé knew the -
testator was unwilling to confer, and, in fact, they allowed him
his costs out of the estate. " It would, no doubt, have been more *

'prudent and businesslike to.bhave obtained the services of some

independent witness who might have been trusted to see that th0‘_

’,testator fully understood . what he was -doing, -and. to have

secured .independent evidence that clause 26 in particular was -
‘called to the testator’s attention. But whether the testator, who -
seems to have entert&med some suspicion of some of the people

about him, would have allowed the intervention of a third party
one really does not know. Jamsetji, by the course he took, has
brought this litigation on himself, but, after all, the question is
one to be decided on consideration of the whole of the evidence
and the circumstances of this case. 'And in coming to the con-

clusion which they have done, their Lordships must not be -

undetstood as throwing the slightest doubt on the principles laid
‘down in Fulfon v. Andrew @ and other similar cases referred to
in the argument. : :
. Unavoidably the question whether the deed-poll was the deed
of the testator has been discussed and has had to be decided.

- But it does not appear to their Lordships to be directly in issue

in this proceeding. They. agree with Mr. Justice Russell that it

) (1875) L. R. 7 H. L. (B & 1, A.) 418,
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""7"._19054' " _is not a testamentary document requiring probate Ib is an -
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independent’ exércise of a power contained in the articles of

. partnership, and does not appear to their Lordships to be refer-

red to-in the will for the purpose of making, or so as to make, its-
contents part of the will, Tt is not therefore Wlthm sectmn 51

‘ : oE the Indian Successmn Act, 1865.

. The Court of Appeal gavé the costs of all partles out of the
esta.te Their Lordshlps do’ nob propose to disturb this order;
“but having regard to-the .charges of direct fraud made at their ,

- Lordships’ bar, they think it is due to Jamsebjl that the presenb ,

- appeal should be allowed with costs.

" Their D01dsh1ps will therefore humbly advise HIS Ma_]esty

‘ that the decree, dated the 11th January 1904, of the High Court,

“of Judicature at Bombay in appeal from its. testamentary and .

_ intestate jurisdiction be discharged except so far as it directs the
- costs of the then appellant and respondents of the pemtlon suit
“and of that appeal to be taxed and paid out of the estate of the’,

deceased Gordhandas Soonderdas, and that the order, dated the .
16th June 1903, of the said High Court in its original jurisdie-

.~ tion be restored cxcept so far as it orders the then defendant to’

‘pay to the plaintiffs their costs of that suit. The respondent'
Bhugwandas Valji' will pay the appellants’ costs of this appeal,

¢ and there will be no order as to the costs of the - other respond-

ents. . : . T e
- : A Appeal allowed
Sohcxtoru for the appellants Pay _/ne and. Latée YO
. Solicitors for the respondenb Bhugwandas Valjl Rawlo’ Joﬁn-"-?

8tone & Co,

J . V. W.
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