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. petitioner relies is against one of those three.
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quare Sir L. H. Jenicms, KC 'I E., Chief Justwe, anal Mr Justwe Aston. ‘

. CHHOTALAL HARKISANDAS, 4 MINoE BY HIS GUARDIAN MorHER Baf
.JASODA, Arpricant, v. NABIBHAI MIANJI Anp oTHERs, OPPONENTS. ¥

Civil Procec‘ime Code (Aot XIV of 1882), section 295—Asxeis—Rat@dble :

distribution— First decree against three judgment-debtors——Subseguent decree .

agmn.s't only one of, them.

“Section 295 of the Civil Procedure Code (Act XIV of 188’) governs where .
the first decree is against three judgment-debtors and the decree on wluqh the,

e

Nimbaji v. Vadia Venkati () not followed. .

~ APPLICATION under the extraordinary jurisdiction (se(;tioh 622

‘of the Civil Procedure Code, Act XIV of 1882) against the order

of Gulabdas La}da,s, Second Class Subordin;mte Judge of Broach
with respect to rateable distribution of assets in executmn -'1
proceedings.

One Nabibhai Mianji filed & smb No. 13 of 1904: agmnst h1s

" debtors Amichand Nathu, Manishankar Madhavram-and Bhaiji

Narasinhfor the recovery of Rs. 339-1-9. The suit was filed on the .
6th January 1904, Attachment before judgment was levied on

. the defendants’ moveable property and a decree was passed allow-

ing the claim on the 27th January 1904, A darkhast, No. 390 of
1904, was presented for the execution of the decree on the 18th

February 1904 and Rs. 1,057-4-1 were reahzed as assets by the ’
© sale of the attached property. L

While the said proceedings were going on, one Sorabp Ratany, ‘

who had already filed a suit, No. 782 of 1803, on the 22nd
‘December 1908, against the aforesaid three - defendants for
- recovery of money and had obtained an order for attachiment
~ before Judgment, got a decree in “his favour on the 14th June
1904. On the 2nd July following, he presented a darkhast»
‘No. 1201 of 1904, for the execution of the decree. 3

On the 20th Apml 1904, one Jamnadas J wandas wot a decree, .
No. 145 of 1904, against Amichand Nathu alone for the recovery"
of Rs, 288-7-9. Afterwards J amnadas having assrgned his nghts'

* Applxcatxon under the extraordinary jurisdiction No. 18of 190.3 i
: : (1> (1892) 16 Bom. 683, <
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‘-under the decree to Chhotalal Harklsandas a mmor represented -

- by his mother and guardian Bai Jasoda, the assignee presented a

idarkhast No. 1499 of- 1904, for the e‘zecutlon of hlS decree onthe ~ _ e -
: ’Nummu.-

;7;4 8th September 1904,

- The three decree- holders, therenpon, havmg clalmed rateable-

: dlstrxbutlon of the assets which were in the hands of the- Nézir,

‘the -~ Court allowed rateable distribution between Nabibhai -

-Mianji and Sorabji Ratanji, and relying on the decision in
~Nimbajiv. Vadia Venkati® rejected the claim of Chhotalal Harki-
sandas on the ground that h1s decxee was agamst only one of the
;]udgment debtors. = : -
.Chhotalal, therefore ‘preferred an apphcatxon under the extra-
fordmary Jurisdietion (section- 622 of the Civil Procedure Code,
Act XIV of- *1882), urging that the Court failed t6 exercise

jurisdiction that was vested in it in dlsallowmg rateable distribu~

“tion to the applicapt under section 295 of the Civil Procedure
‘Code. . A rule nisi having been issued to the opponents Nabibhai
‘Mianji, Sorabji Ratanji and Amichand Nathu to show cause why
:the order complained against should not be set aside,

Nandvadan K. Mekta appeared for the applicant in supporb of'_

jthe rule.
; i_ G. 8. Rao appeared for the opponents to show cause.

J ENKINS C J. —The only quesblon tlmt arises-on this appli-
: catxon is whether section 295 governs wheré the first dectee is

’ 'agai'nsb three judgment debtors, and the decree upon which the

pemtloner relies is against one of those three. - :

Though thore may be in certain circumstances a pmctlcal
difficulty in giving ecffect to. that ‘view~ without complicated
inquiries, still we think it right for the sake of uniformity to
‘follow the decision of the Full Bench of the Caleutta High Court
‘in Gonesk Das Bagria v. Shiva Lakshman Bhakat® which has
‘been recently approved by the Allahabad High Court in Gat#i
Lal v. Bir Bakadur Sakai® and is in accordance with the view of
the Madras High Court sce Ramanathan Chettiar v. Sub*amama

Sastrml\“) S o .
- " 1) (1892) 16 Bom. 683. © - . @ 1904 27 AlL 158,
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Tt is true that a dlfferenb view was adopted in Nmzba/a V.
Vadm Venkati®, but as it was the decision of a single judge, -
it is not binding on us, and out of deference to the concordant, of.
opinions of the other ngh Courts we_decline. to follow thatl
decision.

The result is that we make the rule absolute. : .

We make no order as to costs, seeing that the Subordmate, '
Judge was right in following the decision in Nimbajs. . Fadia
Fenkati®, though it was the decision of a single judge.. -7 ..
. The case_to be remanded and to be determined in accordapce ‘
with these remarks. , : el

G B. R . ’ S VRule made a&soluté. -

(1) (1892) 16 Bowm. 83,

) o ¥ .
BAI GANGABAI AND OTHERS, SOME OF THE PLAINTIFFS, v. BHUGWAN-'
- DAS VALJI (DEFENDANT) AND OTHERS (THE REMAINING PLAI\ITIFFS).

[On appeal from the High Court of Judicature at Bombay.] - .

Will— Probate—Deed-Poll executed at same time as will and refermd to
in it—Will giving benefit to Solicitor who prepared 1t-0nu.s- o . proof'- %
. Testamentary writing—Succession Act (X of 1865), section 51. ... .=~
A will made reference to a deed-poll which was executed at the same txme,
and also contained elauses under which the solicitor who prepared it took some

" benefit, and was ‘appointed sn exeeutor of the will, and.a trustee of the

_ testator’s estate. 'The first Court granted probate of the whole will, but the -
High Court on appeal varied that order by directing that the passage referring |

" to the deed-poll and that giving remuneration to the-solicitor shonld be omitted . .

in the grant of probate.
Held by the Judicial Commxttee that the onus was-on the solicitor to sho“

. that the deed-poll and the disputed parts of the will expressed the tme intention .

of tho testator who understood and approved of them, and that on ‘the ewdence
. and under the circumstances of the case he had discharged that onus. :
- The law relating to the case of a person taking a benefit - under a wilt
* prepared by himself as laid down by Lord Wensleydale in Barry v. Butlm(l) '
and approved of in Fulton V. Anda ew® followed.

© «  *DPresept : Lord Davey, Lord Robertson and Sic Arthur Wilsen, .
(1) (1838) 2 Moore’s P. C, 480, . 2f (1875) L, R. 7H, L. (B, and L. Ap,) 448, °
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