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~ 1905, an oppdrtumty of adducmg evxdence on it, we have nio alter-'
' Barvane native but to remand the case for a debermination of that ;_ssue."
- Raycsaxpzh - Both parties are to be at liberty to adduce evidence on -the

. s . . L
-"fgogEraRry . igsue thus sent down, Return should be made within three:
. OF STATE, - o “ P
o ~ months, RN
o " Issue sent down,-
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" Before Sir L. H. Jenkins, K.O.LE., Chicf Justice, and Mr. Justice Aston. -

©-1908.° RAGHUNATHDAS GOPALDAS aNp ormERs (ORIGINAL ChKI'M‘ANTS);
_Apra1a. Avessiants, o. SEORETARY or STATE or INDIA%N COUNCIL axp
'ANOTHER (ORIGINAL DEFENDANTB), RE%PONDENTS. .

City of Bombay Improvement Act (Bom, At IV of 18.98), sectaon 48 (11)(1)—-2'
Bombay Act XTIV of 1904— Acquisition of land with buildings thereon—
Campensatzon——Net rental—Number of years purohase——Awmd by
" Tribunal of Appeal—Appeal—Cross objectwns—-C’wzl .Procedure Code_
(et XIV of 1882), section 561, ' -

Section 48 (11) of the City of Bombay Improvement Act (Bom Act IV of 1898) :
. does mot provide for leave to appeal being granted to any individual .
- but for a eertificate that the case is a fit one for appeal, that is; the ‘Whole - case -

- * Appeal No. 110 of 1904, : T

(1) Section 48 (1) and (11) of the City of Bombay Improvement Act (Bom; Act IV :
of 1898): - - .
: 18, (1) For the purposes of this Chapter (Daties and Powers of the Board of'
. Trustees) & Tribunal of Appeal (hereinafter called “the Tribunal »*} shall be-
“ . constituted as hereinafter mentioned to perform the functions of the-Court under :.
" the said Act, and, in the constraction of the said Act and the provisions of this .
' Chapter, the Tribunal shall be deemed o be the Court, and the award of the Tribunal,
" or, in the event of disagreement, the award of the majority of the Tribunal, shall be
deemed to be the award of the Court, and sball, subject to the provisions for appesl
"~ hereinafter contained, be final, and the President of the Tribunal sha]l be deemed to
L be the Judge. ) ST ' )
: L * Co * ® #,;_.’_’f :
o (11) In any case in which the President may grant a certificate that the case isa s
‘ﬁt one for appeal, there shall be an appeal to the ngh Court from the award ox-'-‘_“ :
any par of the awurd of the Tribunal, o
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: and n.otban-y faftmular part of it. The consequence of the grant of the "

: certxﬁcate is that there shall be an appeal to the High Court from the'award -
or any part of the award, and this must mean that there shall"be a right to
appeal or, to tse the language of the Civil Procedure Code (Aet XIV of 1882),

-that an appeal will lie to the High Court and the respondents will be entitled to -

ob]ect in the manner provided by section 561 of the Code.

. PER JENKINS, C. J, :—The enquiry is essentially one where expenence is of
the greatest use, and in this respect the Tribunal is in a far stronger position
than this Court. It has'been in existence and at work now for some years,
and though its members have changed from time to time, still it must have
gained from the multiplicity of cases that have come before it an insight into
the value of land in Bombay, which we do not possess, and an experience which
must make this Court slow to interfere with its adjudication on a question of
“value, mvolvmg no legal principle, in the absence of evident error. And all
the more must this be so when regard is had to the constitution of the’

. Tnbunal

- APPEAL under section 48 (11) of the City of Bombay Improve-
ment Act (Bom. Act IV of 1898) against the decision of the
Tribunal of Appeal composed of C. P. R, Young, President,

R, Kent, Government Assessor, and W, A. Chambers, Mumc1— ‘

pa.l Assessor, appointed under section 48 (3) of the said Act..
-+ Certain land situate at Bombay and consisting of 259 square
*yards with two bulldmds standing thereon having been acquired

by the Trustees: for the Improvement of the City of Bombay, .

. the Special Collector appointed under section 3 (¢) of the Land-
“Acquisition Act (I of 1894) awarded to the claimants—owners

of the property—Rs, 1,51,987-8-11 by way of compensatlon for -

_the land and the buildings. The claimants being dissatisfied

" with the award, the Special Collector made a reference, No. 34.

“of 1908, to the Tribunal of Appeal which varied the award by

" increasing the amount .thereof to Rs. 1,69,086:70 accordmg to -

- the following p&rtlculars —

 The total compensation for the properby will, therefore, be Rs. 1,69,086* 70
' mcludmg therein the sum of Rs. 7,070'8 awarded to the olaimants by the
" Special Collector under section 23 (6) of the Land Acquisition Act.

"+ The officer awarded Rs, 1,51,937°50 and his award must, therefore, be

‘inereased by the sum of Rs. 17,049°20 which sum must be paid to the Tribunal
for payment to the claimants with interest thereon at 6 per cent. per snnum
* from the date on which possession was taken uatil payment to the Tribunal and
: Government must pay the taxed costs of this reference, } :

: 3576-7
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Hogems. T e T
" Rents of exlstmg bmldmgs Rs 750-8 0 X 12} months—-

. " RAGHUNATH-

. Dag Less—
Ssommmy | S
RETARY . ‘ ) o
Py Tages at 1476 por cont. on Rs. 9256 o il 1 36619, -
" Vacancies, &c., at 1 per cent. on Rs. 9,266 ... - =~ . © 9206
Repairs at 1 per cent. on 9/10ths of Rs. 8,530 . - w0 -7 18577

Sinking fund at 035 per cent. on Rs. 9,530 e 33-36
‘Insurance ab % per cent. on 9/10ths of (9, 530 2 820)- i
Rs. 6 710 e o e
Government dues (_redeemed) s o
- - Total outgoings = . .
_Nét énnual fetu‘rn' . 5
- Years’ purchase R
) o * Qapital value . v . 1 64,836 20
Deahwt—— L .
B Depleclatlou et e el
Compensatlon to owners of property e 1,62,016:20:‘

COmpensa.tlon to owners for diminution of pxoﬁts under.;l
- section 23 (6) of the Land Aoqmsltxon Act as foand by .
the Collector - .- " .

'lo‘ml Compensatxon to owners S _,69 086 70

Agamst the dec1s1on of the Tribunal the clalmants havmg-
 raised objections, the President of the Tribunal granted them a
certificate to appeal to the High Court under section 48" (11)
of the Clty of Bombay Improvement Act (IV of ]898).‘* ‘The‘
certlﬁca.te was in the foﬂowmg terms —_ :

I hereby certlfy that the above award is a fit one for an a.ppeal to the H]gh
“Court under section 48 (11) of the City of Bombay Improvement Act 1898,
on the glounds accompanying the petition of Messrs Wadia, Gha,ndy and Co
© Attorneys for the claimants herein, copy of whlch is hereto annexed.: : o

: Tribunal of Appeal Bombay, } IR (Signed). 0 YOUNG

- dated 12th October 1904, ) President, Tribunal of Appeal.
v The clalmants, thereupon, appealed urgmg that the Tmbunal
‘was wrongin- deducting 4 per cent. from the rentals in respect_
-of water tax. for. the claimants’ property,. that it should have
made the deduction in respect -of the water tax upon the basis
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;‘of the.av eraoe amount of Watex whmh was actually consumed as

. reeorded _by. the meters provided for the purpose under the

: prowsmns of the Bombay, Municipal Acb 1888, that it failed to:

-__'apprecmte the fact ‘that the rents of the claimants’ property had
been sbeadxly rising for sixteen years previous to 1899 and erred

in not: conmdermo* that rents in the nelghbourhood were still

“rising ‘and that the clalmants property was capable of fetching
a hlgher ‘vent than that paid in 1898, that it should have
:, capltalxzed rents at 30 and not at 21} years’ “putchase, that it
‘was wrong in holding that the average of the instances of which

'3eV1dence was given before it worked out at 21} years' purchase,

-that 1t should have.held that the claimants’ properties were
-.eapable of bemg further developed and was wrong in holding
- that they were not capable of being further developed, and that
it erred: in holding that if the property had been further
'-develope‘d there would have been no demand for it.

. ‘Respondent (ormmal defendant 2, City of Bombay Jmprove-
: menb Trust, a corporation created by the City of Bombay
; Improvement Act IV of 1898) preferred cross-objections under

" section 561 of the Civil Procedure Code (Act XIV of 1882),
“contending .énfer alia that the Tribunal erred in making a -

fdeduct‘i_o'n'pfv 1 per cent. only for vacancies, collection and bad
* debts in the case of the claimants’ property, whereas such deduction

"SBoilldhave been made at- 8 per cent. at least as admitted by the

- claimants’ own Surveyor Mr. John Morris, and that it erred in
allowing for insurance only upon nine-tenths of the present value
of the clainfants’ building, Whereas the same ought to have been
-calculated upon nine-tenths of the original value or costs thereof,
. Inverarity . (with- Wadia, Gﬁr,mtlﬁz aid Oo) appeared for the
: appellants (orlgmal claimants). :
_ Raikes (Acting Advocate General) and Lowndee with Govern-
- ment Solicitor appeared for respondent 1 (ongmal defendant 1,
Secretary of State for India in Council).
Crawford; Brown and Os, appeared for respondent 2 (ormnal
. defendant 2; City of Bombay Improvement Trust).
. Jexkixs; C. J.:—The Tribunal of Appeal, constituted by the

: City of Bombay Improvement. Act, 1898, has awarded to the

:,appel{antS, who were claimants b_efo;e_it,‘Rs...1,6‘9,086'7Q with
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mterest at 6 per cent per annum on the sum of Rs 17 049 20 :

being the difference between the sum awarded by the Special °

Collector and that to which the Tribunal held the claimants

entitled, and also the costs of the reference. From this deczsmn :

the present appeal is preferred. -
" The particulars of this sum of Rs. 1,69,086:70 appear in the

- tabular statement at the end of the Tribunal’s judgment, and the
‘ appellants complamt is that three errors have beén made."

First, it is said that the amount deducted for water tax is too
great ; secondly, that the anuual return is underestimated ; and .
th1rdly, that too few years’ purchase has been allowed. L
- In the first place it is necessary to see what the enqulry 1s,'
on which we are engaged.
Land with the buildings erected thereon, belongmcr to the :
appellants, has been acquired by the City of Bombay TImprove-

" ment Trust, and the purpose of the present, proceedings is

to ascertain the compensation which should be allowed for the,’
premises. - L e e

In determining the amount of compensation the Court has'
to take into consideration (among other things) the market value
of the land at the date of the publication of the declaration

-relating thereto (section 28, Land Acquisition Act), a.nd it is
" with this market value alone that we are concerned.

As this is the first effective appeal from the Pribunal we ha.ver
been invited to lay down general principles for its guidance:
but I must decline to ignore the salutary rule 'that we should

‘not travel beyond the facts of the particular case. Itiscommon

orround that in this case rental should be the basis of caleulation,’
so that after arriving at the net rental, whab- has to be ascer-
tained is the rate of return investors in this class of property

expect ; for that will determme the number of years’ purchase

it is proper to allow, after giving due Wexght to any special
conditions that may affect the property, advantacreously or
otherwisg. : C :

- It is then obvious that the enqmry is essentlally one where ’

: expenence is of the greatest use, and in this respect the Tribunal
- isin a fur stronger position than this Court. It has been in -
- existence- apd at work now for some years, and though its

PN
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:,‘members have changed from tnne to tlme, stlll 16 must have

"gained from the multiplicity of cases that have come pefore it
an insight into the value of land in Bombay, which we do not

- possess, and an experience which must make this Court slow to

" interfere with its adJudxca.tlon on a question of valite, mvolvmg
no legal principle, in the absence of evident error. And all the

more must this be so when regard is had to the constltutlon of
" the Tribunal.

Though the Act prov1des that 1ts Preqdent should possess.

certain legal qualifications and the] present holder of the post
Jds a gentleman well known as a careful lawyer, whose conduct

of the Tribunal business has won approbation, still it cannob -

be regarded as a Tribunal possessing only legal qualifications,
for associated with the President are two. gentlemen cbviously
~ selected on the ground of their fitness to deal with questions of
» land valuation, one of whom, at any rate, has had considerable
professmnal experience in such matters in the City of Bombay.

. To proceed then to the facts of this case, there is no dispute |

.as to the actual annual gross rental: both sides are agreed that
it is Re. 9 ,256. '

But the appellants object that their property was at the date
of the declaration capable of fetching a higher rental, and in
support of this they point to the fact that the rents of their
property had been steadly rising for 16 years previous to 1899,

- A table of the successive rises in rent has been placed before

us according to which the rent was Rs, 327 in 1882-88, Rs. 452
in 1886-87, Re. 544 in 1889-90, Rs, 620 in 1893.94, Rs, 645 in
1896-97, and Rs. 750-8 in 1898-99. :

From this, it is argued, it is appatent that the premises have

yielded 12 per cent. increase of rent every 3 or 4 years: there-

fore in 1901 there would have been an increase to Hs, 840-8,
and this was only prevented by the Trust’s not1co, Ex. PP,
given on the 10th of January 1899. .

This rise in the past is admitted by the Trust but it is denled
~ that the rents were capable of further enhancement.

~ In support of their view the appellants have adduced evxdence
%o show that rents in the locality have been rising. _

Jugjivandas speaks to an enhancement of rents by Cooverbai
- after het putchase from Rs. 69 to Rs. 09, '
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Mumnohandas N arrotumdas, the manager-. of the late er :
Mangaldas. Nathubhoy’s estate, speaks to an increase of 25 ‘per
- cent. in the rent of outside shops of the Mangaldas Nathubhoy s
markeh facmg the road. ' :

: ChaturbhuJ Hurjiwan, whose premises are next to those in ;

. question, deposes that the Trust -raised the rent of hiz house
_from Rs. 825 to Rs.351. On the other hand this witness says

that before the'Trust took possession he had ‘got " his landlord‘v
to take off Rs, 25 from Rs. 851, which he had' pald for 5 years
before, on the ground that it was too high, and he expresses'

~ the opinion that rents were going down at that. time. -

* Though for the purpose of this inquiry it is legltlmate to ha.ve ‘
regard to the past history of the rental, it cannot be taken for

- granted that enhancement will continue possxble for ever; andl

still less that there is such a certainty of this as to make it a
basis for ﬁxmg a higher purchase price.
Both thé Collector and the Tribunal are agreed that £ the~

\rentals had reached their zenith ¥, and can it be sald that they..

are wrong ! i :
- The appellants in support of their view rely on Mr. Nar—l
smha,m, a -surveyor called by them, The evidence does *not

_ disclose his qualifications, but whatever they may be, the Collec-

tor and the Tribunal did not aceept his conclusion..: Nor can we

" find that it had any other bams than whab had taken place m’

the past.’ Pt , )
"His view is nob confirmed by the other experts ca.lled by
the claimants, and Mr. Stevens, one of those experts, says in

" respect to Mr Narsinham’y figures, “ I am not prepared to justify

his increase.”” The evidence as to the adjoining properties did

- nob convinee the Tribunal that the rental of the claimants could

. be further increased, and after a careful cons1derat10n of all the
..evidence and the arguments addressed to us we see no reason to

dlsturb the Tribunal’s conclusion on this point, - i
The next of the claimants’ points is the obJectlon that too~

- much has been deducted in respect of water-tax.

The excess is said to consist in estimating the watér-tax ab 4
per cent., whereas the water-supply to the premises is. measured :

_by meter and the average payment for water is Rs, 16 per annum, -
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; The amount of water tax is regulated by the Clty of Bombay
Mumclpal Act, 1888, and the 140th section of that Act provides
. that a water-tax of so many per sentum of their rateable value
~as the Corporation shall deem reasonable with reference to the

expenses of providing a water-supply for the City shall be levied

_(On*bmldmgs and lands in the City. The amount at present levxed
'v,ls 4 per cent. R

- ‘But section 169 - {a) provides that the Commissioner may, in
»-such cases as the Standing Committee shall either generally or
~ specially direct, instead of levying the water-tax in respect of
~any premises liable thereto under section 141, charge for the
. water supplied to such premises by measurement at such rate
_as shall- -from time to time be preseribed by the Committee in
~this behalf This system has been adopted in the prem1ses now
. under consideration.

- The Speeial Collector made a+deduction on the 4 per cent
basus and this has been adopted by the Tribunal of Appeal, as
- they “ think a purchaser would buy with the thought that the
“full 4 per. cent mlght be deducted and that the Collector was
_l‘l("ht” BV o
' The appe]lants contend that there”is mno foundatlon for the
. Tribunals assumption, and that in practice a pulchusel does nob
' look beyond the actual outgoings.

16 hes on the Trust to establish the propriety of any deductions
they seek to have made from the gross rental, and I must
admlt that, had it not been for the evidence of the claimants’

. own w1tness, I should have mchned to the view that too hlgh ~

a deduction had been made.
‘  But I feel ‘that this is es»entlally a pomt not to be deter-
mined. by a przorz considerations, and When we find Mr. -Morris,
an. expemenced surveyor and valuer, called by the claimants
. saying, ““ In advising a purchaser I would deduct the full amount

which the Municipality are entitled to charge under their Act
~even though the last bill, or the previous bills have been for

small amounts,” and Mr, Stevens deposing “ From the point of
- view of the purchaser I should-advise him to deduct the full-
- ex_nonnt _i;hat the Commissioner-could charge,” we are unable to.
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say the Trlbunal erred in followmg the Collector and deductmw :

4 per “cent, from the rentals in respect of water-tax. = « . .
. The only remaining questiom on the appeal is the numbers
of years purchase that should be allowed. -
The Collector on the' basis of a hypothetical building producmg

" Rs. 7,616-15 thought 20 years’ purchase was sufficient.

The Tribunal, on the basis of an actual gross monthly rental

of Rs. 750-8 and a net annual return of Rs, 7,666:80, has allowed -

the appellants 21'50 years’ purchase. The appellants however

‘on the basis of a higher net annual return. ask for 30 years
. purchase. : .
Mr. Inverarity has argued. that as the b\nldmtrs are Worth

hardly anything, the present rent is practically a ground-rent,

that the redemption of pension and tax at 80 years’ purchase

furnishes us with a reliable gulde to the solution of this question. ~
- But beyond this he maintains that he has~adduced several -
" instances of sales in the neighbourhood of properties not so.

" favourably circumstanced as the appellants,’ which show reSults_

- that support his contention. I will examine these instances, -
The first is the sale of No. 476, Shaik Memon Street, for'.
" Rs, 18,700 0n the 3rd August 1901.

~ a gross monthly rental of Rs. 781 and a net annualvreturn»: of

-with the advantage that it is capable of enhancement, and claims

The property bolonged to Kalidas Mansukhlal who deposes "

“to the sale by him to Kesavlal Ambaram, and states tha,t the‘

gross monthly rent at that time was Rs, 69-8-0. S -

-

The witness did not produce any books or documents to-

. confirm his statement as to the rent, but though the Tribunal

~ alludes to this it does not appear that it did not believe this
- witness, for it accepts his statement of “the then existent.

rentals,” but explains away their significance by the conclusion

- that the property was not bought upon the basns of those rentals,
“but “ of rentals which have not been given.,” I infer that the

Tribunal discarded this instance, because it considered that the

~ rents at the time of the sale were low, and that it had not before it :
* the true rental value, But the evidence'is thab the rent paid to-

the purchaser is Rs. 81 per mensem and what his tenant gets is

1mmater1a1 for what we are concerned with i is the return m the .
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, form of income that a purehaser expects, and here the purchaser
-1is satisfied with a monthly return of Rs-81, The chief difficulty
in the case is that we have no material§ for forming a definite
- conclusion as to how much must be deducted from the Rs, 81
before we get the net monthly return, for neither the purchaser

‘mor the contractor was called. If nd deduction is to be made, -

then, we are told, the purchase would work out at 187 years’
purchase: if 20 per cent. be deducted, then at 23-87 years’
purchase. -

Tt is pointed oub that the sale was to the mortgagee and ‘that
of the Rs. 18,700 only Rs. 400 was paid in cash, and it i is suggest-
ed that the mortgagee may for some specxal -reason have
considered it worth his while to buy the property at Rs, 400
extra and so escape litigation. Bub here we are in the region of
speculatlon > '

All that can be said is that the instance must be borne in -

" mind and weighed, making all allowances for the uncertamty to
which we have alluded.

. The second instance is the sale of Nos.420—422, Shaik Memon
~ Street, on the 21st August 1900 for Rs. 28,525,

\The property belonged to Chotalal Harlochand, who deposes
to the sale by him to Jeevanchand Dharamchand and states that
the gross monthly rent at that time was Rs. 107,

"The Tribunal has come to the conclusion that the property

" was underlet, and that it was bought for residence and develop-

ment, and not upon the basis of the rentdls.’ I think there is

justification in the facts for this view, and thab it cannot be said

the Tribunal was Wrong in (its conclusion that the instance is
¢¢ unsafe to be relied on,”

The 8rd instance is the sale of Nos. 297——299 Shaik Memon
Street, on the 11th February 1902 for Rs. 28,751

The property belonged to Purshotum Ramji, who deposes to

" the sale by him, but here we have no rental as a guide as the
- property had been unlet for 15 years. And though we know the
' assessment, I agree. that this cannot be regarded.as a safe guide
in the present enquiry, -

The . appellants do not suggest that the assessment can be

taken as though'it were the rental: if it were, the result would:
B 576—8 ) :
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- .work out at 39 years’ purchase, and this would be ‘an absurdxty -

(see Stevens’ evidence).- : o
Here then we again are met with the leﬁculty that We ha.ve '

" no certain data on which to proceed. ‘ '
The 4th instance is the sale of No. 484, Shalk Memon Street

“on the 8rd of January 1901-for Rs. 18,000 to Bai Cooverbai,".

whose Mehta at that time Jugjiwan Hurjiwan deposes to the
sale, and states that the gross rental was Rs. 69. The: rents-
were raised to Rs, 93 within seven and a half months after the _

" sale, and if, as may be fairly urged, this enhancement- was

within the purchaser’s contemplatlon, it shows that he looked.
forward to an investment of over 5’ per cent. and th1s represents

~ less than 20 years’ purchase.

The 5th instance is the sale of Nos. 259—-261 Shmk Memon
Street, on the 10th of July 1903 for Rs. 32,251. Evidence of‘

_ this sale was given before the Special Collector by Heerabhai

Ghellabhai and his Moonim, Nerbudda Shunker Dirajrafn" The
gross monthly rental at the time of the sale ‘was Rs, 150 odd..
But though the purchaser ‘says he “fixed this price baving

regard to the rents then derived from this property calculating.

upon a neb 4 per cent. return,” we find that 1mmed1ately aftet ,
he bought the house he gave notice of increase of rent.- -

The 6th instance is the sale of a moiety of Nos. 318—-320 '
Shalk Memon Street, on the 1st of March 1902 for Rs. 14,000, o
. The Special Collector did not regard this as a case to be. ‘relied

“on, but I can find no indication that as the Tribunal suppose~
" he “held the instance suspicious.” SR =

His idea seems to have been that as it was a purchase by one

" brother from another of the latter’s share in their joint property

‘at a valuation carried out in the manner described in the evidence, -

" it-was not a safe clue to the market value of the property. I .

\

‘think there is considerable foree in the Collector’s comment and k

the Tribunal certamly hag not erred in favour of the Trusb in .

' “:takmg this as a sale at 25'54 years’ purchase. : . = =

The seventh instance is a sale of Nog. 283-3285, Shazk Memon

;qtreet on the 19th December 1902 for Rs. 72,000..

"“he sale was by Bhanji Vithal whose Moonim, Damodurdas ,

- Bupoobhoy, states that the rental was Rs 323 8 and thls 1s f
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L.,ccepted by the Tr1bunal as an mstance of a sale ab 247 ycars . 1905
’ :pumhase . S " RAGHUNATH.

~The two- remammg instances are. the saleq of the Mangaldas - Das

Market and the Cutlery Bazar, and of these the first is discarded iicg‘iiﬁ? '
~ by the” Tribunal for reasons which appear to be sound, and the -
@ »5second is taken at 19-18 years’ purchase, ~
- The.Tribunal thén, on a consideraticn of all the evidence and )
’fj.‘takmg an-average of the instances adduced before them, came to
; - the”conclusion that- they “were not prepared to give any more
* for the property than the average thus’ found ” and so allowed
z', tbe claimants 214 years’ purchase,

~This striking of an average as done by the Trlbunal may be
a crude inethod of caleulation, and it may be that the first” -
* instance should not have been discarded, but I.cannot say that
"\uthe claimants have been awarded too little.
ThlS average is but one of the factors in the case. - _
: Mr Morris, the claimants’ own witness, who probably would -
n.ot_ cerr-on thé side of under-estimation, ab first valued ‘the .
“-property at 22-28 years’ purchase ; though he subsequently raised -
©it. to 24 years’ purchase. While Mr. Stevens, another of the .
“claimants’ witnesses, very candidly admitted that before this he
had been in favour of treating ordinary house property as a six
* per cent. investment. : - ,
- - Then we have been told, and it ha9 not been demed ‘that the
» prlce fixed by the Tribunal works out at Rs. 600 per square yard,
* and that, it is said, is the highest prlce ever rea,llzed and_may be
falrly looked at as a check. :
- Mr. Inverarity has referred to The S’cretm y of State for India
' én Council v. Shanmugaraya Mudaliar®, where 25 years’ purchase
" was allowed inTespect of a quarry as supporting his contention ; -
" but T-do not think the decision really helps the claimants, and-
- what it appears to establish is the reluctance of their Lordships
"“on appeal to depart from the opinion of the first Court, and, thus
rea.d,' it lends sanction to the general remarks with which I
commencetl my judgment. .
-+ 'This brings us to the Trust’s cross-objections of Whlch two
’-ha\e been urged before us : first, that the Trlbunal erred (¢) in

(1\ (1803) 16 Mad. 369, . - ot :
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making a deduction of 1 per cent, anly for vacancies, collections
and bad debts, and (§) in allowing for insurance only upon the:
nine-tenths of the present.value of the claimants’ buildings,
whereas the same ought to have been calculated upon nine-tenths.
of the original value or cost thereof. -

The first point for our consideration is whether they can be
entertained. :
It is urged that they cannot, becatse 1o lea.ve has beerr granted:

. by the Presndent of the Tribunal, which permits of their bemcr

provides:,

filed. -
Section 48 (11) of the Glhy of Bombay Improvement Acb

1898, provides that in any case in which the President may:

~ grant a certificate that the case is a fit one for appeal, there shall

be an appeal to theoﬂlgh Court from the award or any part of
the award.
* This provision has been vahdated by Act XIv of 19041 whlch

1. The City of Bombay Improvement Aet -1898, shall,*so far as reo'ards
the appellate jurisdiction conferred wpon the High Court by section 48, sub- -

" section (11), thereof, be as valid as if it had been passed by the Governor General >-‘

of India in Council at & meeting for the purpose of making Laws and Re-
gulations. _
“g9. Subject to the provxsmns of section 48, sub section (11), of the said Act ’

. the provisions of the Code of Civil Procedure with respect to appeals from

original decrees shall, so far as they can be made applicable, apply to appeals

. under that sub-section, and orders passed theroin by the High Court may, on

application to the Chief Judge of the Small Cause Court be executed by him as
if they were decrees made by himself. ~ :
«3. An appeal to the High Court under section 48, sub-section (11), of the

 said Act, shall for the purposes of No. 156 of the Second Schedule to the Indian -

" Limitation Act, 1877, be deemed to be an appeal under the Code of Civil Pro. h

cedure in a case no provided for by No. 151 and No. 153 of that Schedule »
bechon 561 of the Civil Procedure Code provides:- o

& Any respondent, though he may not have appealed avams!; any part of tbe:-
decroe, may upon the hearmv not only support the decree onany of the grounds".
decided against him in the Court below, but take any objection to the decree

_ which he could have taken by way of appeal, provided he has filed the objection

in the Appellate Cowrt within one month from the date of the service on him -
or his pleader under section 6563 of notice of the day fixed for heanng the

" appeal, or within such further time as the Appellate Coutt, may . see ﬁb to

allow I
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{ntlon of the clalmants in these words:—

e I heleby certlfy that the above award is a fit one fox- an appeal to the
ngh Court under section 48 (11) of the City of Bombay Improvement Act of
1898 on the grounds acccmpanying the petition of Messrs. Wadia, Ghandy
: & G'o attorneys for the claimants heroin, a copy of whxcu is'hereto annexed.” -

The section ‘simply enacts that the President way : grant

:‘a certificate that the case is a fit one for appeal, and why the

_fcertlﬁca,te does not follow those words Ido not know.: However
'it. has- not been suggested that the certificate is not within -
j section 48 - (11), and I Wlll deal with the questlon on the'

:assumptmn that it is.

The" sub-section. does not px‘ovidé for leave. to appeal being

“granted to any individual, but for a certificate that fie case is
',;d it one for appeal, that is, the whole case, and not any particular
“part of it. :The consequence of the grant of this certificate is
;that thers shall be an appeat to the High Court from the award
“or any part of the award, and this must mean that there shall

‘be a right of appeal, or, to use the language of, the Civil Pro- -

vcedure Code, that an appeal will lie to the High Court.

- The grant of the certificate, thercfore, entitled the Impt_'ove- '

mént Trustees as well as the claimants to appeal from the award
or any part of the award, for the case, was determined to be a
" fit one for appeal, and it, therefore, follows that the Improvement
“.Trustees as respondents are entitled to object in manner prov1ded
, by section 561 of the Civil Procedure Code,
R suagest that in future celtlﬁcates should follow the words
. of the bectlon :
. But I am clearly of opinion_that on the materxals at present

. before us we ought not on the cross-objections to mterfere with
- the determination of the Tribunal on either of the points we
~ have specified. . They both involve matters of detail on- which
‘the. Tribunal is nob shown to have erred. The. result, therefore,
- is that we confirm the award, and direct the costs of the appeal
 to be. borne by the appellants and those of the cross- objections
by the- Improvement Trustees One set of costs as between the
respondents. o o E

LG B.E . o Award confirmed.

B 076—-9 ’
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