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of. the plamtxﬁ' as mortgaﬂee should come into- operatlon astothe . 1904
whole or,part of the consideration money only on- payment of the Moncnun
whole. “If a-part remained unpaid, the defendant could sue to -
f'recover it or. for damages ; but all the same the plaintiff would
be'entitled from the date of the document® to hold the land as-
securlty for so much as was paid then, The fault was not the -
’p}amtlﬂ’s that only a part but not the whole of the consideration
money: was paid. It was the first defendant who was to blame,
because, as found by the lower Courts, after having executed the :
mortgage to the plaintiff and promised to receive the rest of the
money. (Rs 525) later on while executing a mortgage on .a
stamped _paper, he, in-breach of that agrcement, went and
mortgaged the same property to defendant No. 2 for the same
amount, which the. plaintiff had bound himself to a,dvange.
Under these ‘circumstances, the plaintiff is entitled to hold the
mortgage good for the sum of. Rs. 775. Though the plaintiffs
mortgage was registered after the 2nd defendant’s, yet as it was
'prior in point of execution; it operated from the latter date, and .
‘the case is governed by our decision in Second Appeal No. 221
’of 1904 delivered this day®,”
" “We reverse the decree of the Iower Appellate Court and restore
that of the Subordinate Judge with costs of both the appeals :
on detendants 1 and 2, except-defendant No, 8’s costs in - this
. Court, which must be paid by the appellant. Defendant 9's
B 010%3 objectlone are reJected a8 no Ooutt-fee was paids .

SAG UN’.

: : " Deeree reversed.
) Adnfe p. 42. ’
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Hmdu Law—AdOptwn by wwlow— Authority to adopt—Jomt Famtly—- ' L -
B zft to dauglzter out of joint. properiy—Lzmws of prepriety.. T
E Where the Widow of & deceased coparcener in a joint Hindu family, under an o
_anthority ‘to adopt, givén to her by her husband’s will, adopted a son, and; prioy
to such adopt.on, a nosthumous son was born to the other copatcener,-

R T_“j _%smt No. 128 of 1901 ; Appeal No, 1244,
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-be declared that' the p1a1nb1ﬁ' wag solely entitled to the ancest 1:
‘properby specified therein; that his uncle Bhamvandas ‘had.
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- Held (upholding Tyabii, J.), the adoption was valid, -
" Tho sole-sarviving member of a joint Hindu family, owning propérty, worth'

fmm Rs. 10 lacs to Rs. 15 lacs, out of the income of such property, made a gift of

Held (veversing Tyabji, J.), the gift was valid, and dld not exoeed the hmxts

. of pwpnety. _

- ApPEAL from Tyabji, J.—Harkisondas Nagardas amd Bhagwan:
das Nagardas were brothers, hvmg in union as to food, ‘worship

'and estate.

"On the 14th September 1900, Hmklsondas died, leaving, as his-

»survwors his wife Gangabal,.who was enceinle, and his brother”

Bhadwandas
On the 5th' November, 1900, Bhaawandae, out of the ]omt
fafmly property, made a gift of Rs. 20,000, in Governmenn Pro-:

'Imssory l\otos, to Naval, his daughter and onl; child.-

.On the 30th November 1900, he maide aw ill, of wh1ch the 9t,h
clause was ag fo]lows —

Tel ]xereby direct my wife to adopt a son to e, but such ad0pt10n must be made“‘%
w1tl§ the consent of £ir Bhalachandra Iulshna and Rdo Bahddur Gha.nesham;
Nillkonth Nadkarni, Such adoption is to bo made even thongh a'son_ s born -

_to my brother’s widow. ~In theevent of a son being born to my brother's wzd()w,;
" howevor, my wife should, before making the qdoptwn, enter-into an agreement

with the adopted son, or his proper guardian, that such adopted son shall be-
bound to accept, as vahd tho provisions hersby made for my dav 0'htex XN avalbal
ard my wife.”

Bhﬂ Gwandas died on the 17th December, 1900, and theplamtlff
Bachoo the posthumous son of Harkisondas Nagardas;. was born
on the following day, -~ = ' o

-*On the 18th February, 1901, Mankorebal, in accordance with
the -directions given to her by the will of Ler husband Bhao‘wa,n;

da,\ adopted Nagardas Pitamber. as her son. .

. Gangabai, thereupon, as the mother and next friend of theﬁ
plmntlﬂ filed a suit in the High Court of Justice at Bombay._v,
~The relief cl laimed in the plaint was, inter alia, thak:it might’

power to. deal \nth the same by his will ; that. the 5th. detenddnb‘fv

~ Nagmdas, was not the adopted son of the sald Bhagwsmdas, and
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that thesaid Nagardas was not entitled to any interést in tho
gaid’ ancestral property

“The* plaintiff also - -contended in the suit that the gift of

Rs 20, 000, Government Promissory Notes made by Bhagwandas

to Naval on the 5th November, 1900, was bad.
On the 4th October, 1902, a 'decree in the suit ‘was passed by

Mr. TJustice Tyabji, who -upheld the’ adeption, but decided against )

the vahcllty of the gift. The judgment contained the following
passages :—

“The first objection to the adoption is that Bhagwandas was joint with “the
plamtlﬁ Bachoo, who must bo taken to have been in existence'at the time of
Bhagwandas’ death, though born afterwards.* 1% is argued that there can ba no
valxd “adoption into a joint family even if such adoption is made with tho
‘expréss authority of tho husband. Numerous authorities were eited o me on
this point; not always recoucilable: with each other and laying down mére or
less conflicting principles, but iP'seems to me that sitting as a single Judge, in
a Court of. first instance, the point is nob open to me for discussion. -I.am
“concluded by the decision of the Privy Council in Sri Raghunadha v: Sri
’Broza Kiskoro®), as oxplained and acted upon by the Caloutta HightCourt in
;Surendm Nandan v. Sailaja Kang Das®, where the authorities bearing on this
“point were fully discussed and it was decided, that when the widow adopts with
“the full authority of her husband; the adoption, even info a joint family, i is
.valid and the adopted son takes an interest in the ploperty accordingly.”

%% The-next question I have to decide is-a§ to the validity of the gift’ of
* Government Promissory Notes of the nominal value of Rs. 20,000, made by
“Bhagwandas to his daughier Navalbai, a few days before his death.. The
; Juctum of the gift is hardly disputed. It was clenly proved by.the evidence of
Navalbai. herself and by that of the 8rd defendant, Goverdhandas Shiviam.
-The question before me is not whether tho gift was made, but whether it was
valide It"is contended on behalf of the plaintiff that Bhagwandas was the
‘head of the famlly amd the manager of the family and, at-the time, the: only
memberof the family in actual existence, inasmiuch as Bachoo had not then
.been born, and that, as such, he must necessarily have the power of making

reasonable gifts out of the]omt estate. It was further contended, that though -

"Rs: 20,000 be a 'large sum in itself, it was not an unreasonable amount for a

;ff\ther in. Bhagwandas’ position to give-to his only daughter when hLe was -

“about to die.... It is impossible not to sce thie force of these arguments, but after

~having given the question my best consideration, I have come to the conclusion -

" that Bhagwandas could not make a valid gift of thislarge sum of money,. even.
o his ‘own daughter. It is not necessary for me to say, and I do not say, that
‘the managér of o Hindu family may not make ordinary gifts, or presents, on

J(1).(1876) 8T, A, 154 p, 157, % (1891) 18 Cal, 888,
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‘suitable occasions; either to the membets of the “family, or {ostrangérs, but
I think this power must-be conﬁned to such oceasions, as are usual, and to- such
presents as are customary. . Now Bhagwandas undoubtedly could, in my opinion,
have given thls sum cf Rs. 20,(‘ 00 to Naval, on her marriage, as a gift, or. could’
have spent it on making ornaments for her. This would have been usua.l and

* in accordance with Hindu customs and with Bhagwandas’ position in hfe, but
this gift in question was not.made on any such occasion. Thera was no need’
- for it ; Navalbai was entitled to be suitably and properly married ‘out-of the

family funds. "She was entitled to be suitably maintained till her marriage, but
there is no evidence before me to show that it is usual for Hindu fathers to

" make’ glfts to their clul(hen, on the’ point of ‘death and in. antlupatxon of
i marnage, and'Iam therefore of opinion that this gift is invalid.” This couclu— )

gion is, I think, fully borne out by the authorities—vide Gangubai v. Rumannu(l‘ :

- Prandavandas v.  Yamunabai® 2 Parvati v. Ganpatram®, G'anga Btslzeshwr'.
V. .P'u the Pal(4) »

Rnkes and ‘Setlur, for the appellant (plaintifl) ——Bachoos

‘rights date from his conoeptlon.v Thexefore, at or before Bhag—'

wandas’ death he was the joint owner with Bhagwandas of
the Whole property On Bhagwandas’ death he became the’ sole
and absolute owner of the- property Holland on Jurlsprudence
page 83; Mayne -on Hindu Liaw, %sections. 359, 860, If he had

‘becn of age, he might. have sold the Whole property, or he mmht
“have given it away. :

- Mankorebai cannot, by reason of a power given to her to adopt,;
dlvest the estate, which has vested in the plaintiff, and thus
reduce his position to that of a coparcéner with her a,dopted
son.: Z’aJapa \a Ap;mmza(5) Krzs/um v. Smms) Chandiz -v.
(m/arabaz ), Babu dnaji v. Ratngfi®, )

The case of §ri Raghunadha v. 8ri~Brozo Kzslzoro“’) Whlc‘l %

’vwas followed by Surendra Nandan v. Sailaja Kant Das Maha=

patra™®, . does not apply here, because the property. t"horeivw'a.sf
impartibl'e and bequeathable by w'vill.

Lown(les with Scott (Advocate General), Seiaharl and B/Eamlar -

har, for the rospondenbs (detendants) +=Once a famlly is’ Jom(-,

’ (1) (1266) 8 Fom, H. R, 63 (A. C. J.).. (6) (1885) 9 Mad. 64,

- (1875) 12 Boms H. C. 1, 229, () (1890) 14 Bom, 463,
- (3) (18¢8) 18 Bom. 177. ® (1895) 21 Bom 319.
. (4 (1830) 2 AlL 633, ) (1576) 3 1. A. 154,

(5)-(1898) 23 Dom, 827, © (10} (1891) 18°Cal. 335.
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é‘1t> properby remains JOlnt famxly property so long as a single

‘v{coparcener remains.. A sole surviving coparcemer is’ not an':‘f;
“absolute. owner " He ‘holds the family ‘property, subject” to his-

€hold1n0' it as 2 ¢0- sh'\rer, on a son being introduced, A son can be

gmtroduced by adoption as well as by birth, Therefore the
‘adoption_.of a son does mot in fact divest the estate of the
;'»»,c()'parcener,ftut merely introduces a co-sharer into the family, -

“’All the ‘cases show that the interest of coparcemers in the
:property has no bearing on the law of adoption: Vithoba v
_.Ba_pu(l) Vasudéo v. Ramchandra®. The best test of the propriety
of an- adoptxon is whether it was authorised by the husband.

“Where the husband’s authority is- wanting, the defect can be’

remedied by the consent of the coparceners: Mayne’s Hindu
TLaw, sections 107,108, The need of such consent does not arise
from their rwhts in the property but from their relationship: seo
}Ca.ndy, J., in Vzlﬁo?m v, Bapum at p. 128,

Where the husband has given authority in his life-time, the

;consenu of the kinsmen is unnecessary, hecause such authority

‘concluswely shows the propriety and necessity of the adoption:
8ri; Iuaginmadlm v. Sri Brozo Kishoro®, Surendra” Nandan V.
Sailaja Kant Das®, C‘/zanrlm v. Gojaraba; A,

Jenkins, C. J, :——ThIS appeal arises out of a suit broughﬁ by
Bachoo Harkisondas, a minor suing by his next friend, whereby
ibis _sc)‘ug‘h{;'to establish an exclusive title in him to the property
-deseribed in the plaint, and to question the legality of an alleged
“adoption- of Nagardas Pitamber, the 5th defendant. The suit has
also by arrannement Been treated as calling in question the
vahdlty of a gift of Government Promissory Notes to the amounb
of Rs, 20,000 in fav ourof the 6th defendant, Naval. '
" The. facts necessary to understand the contest betiween the
fparbles can be briefly stated.” Harkisondas and Bhagwandas, the
‘sons of- Nagardas, lived in union as to food, worship and estate.
:,Ha.rklsondas died on the 14th September, 1201, leaving a widow,
_Gangabai; the 7th defehdant. On the 30th November, 1900,
.Bhagwmdas made 2 Wlll and thereby (among other thmrrs) he

(1) (1890) 15 Bom‘: 110. NG (1876) 31, A. 154
@ (1896) 22 Bom. 551. (4) (1891) 18 Cal. 835,
(5) (1890) 14 Bom, 463, )
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prov1ded in the 9th c]ause as follows “I hereby dlrect.- my
- wife to adopt a son to me, but such adoption must be made with:
the ‘consent, of Sir. Bhalachandra Krishna and Réo Bahf’ndut
‘Ghansham. N ilkant Nadkarni ; such gdoption is to be made: even
though -a son is born to my brother’s widow.. In the- eventof &
-son being born to my brofher’s widow, however, my wife should;
before making the adoption, enter into:an agreement with’, ‘the
-adopted son or his proper guardian that such adopted- son’ shall
be bound to accept as valid the provxswns hereby made’ for my
daugliter Navalbai amd my -wife.”

. On-the 17th December, 1900, Bhawwandas died, ]ea.vmcr a.
W1d0W, Mankorebai, the 4th defendant, and a dauorhter, I\a.val
the 6th defendant, but no other issue. i

~ On the 18th of December, 1900, the plaintiff was born, and he.
vis: this the posthumous son of Nagardas, his smother: bemn':
Gangabai. - On the 18th of Pebruary, 1901, Mankorebai, thei

7W1dow of Bhaowandas with the prescribed consent purported-t6.

-adopt Nagardas Pitamber, the 5th defendant.: I is-this adoptxon.
that has given rise to this suit.. The gift to Na.\ al of Rs.:20,000.
‘Government Promissory Nctes was made on the - 5th-of Novem—;
ber by her father Bhagwandas.. The plammﬁ"’s contentlon |is
that both the adoption and the gift are bad.. The case came: “on’
“for. Arinl before Mr. Justice Tyale, who, by: hls decree;: upheld

“the adoption,  but decided against the gift. From this decree’.

‘the case comes before us on appeal by Bachoo, who . questlons ‘it
’proprlety so far as it upholds the adoption, and on cross: -appeal -
by Naval, who disputes its correctness so far as it relates:to the-
gift. . The principal question is as to the validity of the adoptmn. :

< The appellant maintains-that it is open to many objections,: but

of these that founded on an allegation of impropriety of: motxvef
'ha,s nob been argued before us, but. merely mentioned, because 1(;‘,

<is covered by -authority binding on us. . The leading objection to 3

.the adoption has been that it was of no eﬂ'ecb masmuch as’ before .
it was. made the property had become vested solely“in th

(‘,appellant Bachoo, and for this contention reliance has been i)laced‘;

~upon the case of Mussumat Breobun Mogee Debia vi Ram Kzs/core_}

Ackarji Chowdlry®, But when this decisipn is elo»se!y egjm;ned X

) (1868) 10 M. T, A. 270,
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;"1t i clear that . 1t is nob an- authorlty governmq ‘the presenb
;__ca,se ~In contrast. with 'this case,” and -as . furnishing a -more:

S

1904.L -
Bacuoo:

apposﬂze delineation of the principle -that should govern’ here, meonmur».-

Lmay. 1 fefer to the case of Sgi Rag/nmadha v 81 Brozo Kishoro™;.

‘where- a. holder of -an impartible . Zaminddri 'died, leaving a

wxdow and a half-brother, with whom i ip his life he was ‘united:
and formed a. joint family, governed by .the law ' of “the.
Mitakshara, On the Zamind4r's death the half-brother succeeded
to the - “sole enjoyment of the Zamindéri. - Subsequently - the-

deceaﬁed Zamind4r’s widow, in pursuance of .an authority vested:

in her by hér husband, adopted a son, and in the litigation that.
-ensued it ‘was .held that the adopted son had a title ‘which.
‘prevailed over that of the adoptive father’s half-brother, - This-

“decision was followed by the Calcutta High. Court in Surendra
‘Nandan ~. Sailaja Kant Das ]l[aﬁajmtm‘z’ which in its circum-
fsta,nces is undistinguishable from the present case. It has,
- however; been ‘argued before us that the Calcutta case was
“wrongly decided, and that the decision of the Privy Council in
‘Raghunadha’s case proceeded on considerationsthat do not apply
“here... No doubt the property claimed in Raghunadha’s case was
1mpa1t1ble, but- at one time it was the common notion that even

in- 1mpart1ble property all the male members of a joint family.
‘were coparceners, subject to the qualification that the enjoyment
was by ene member of the family alone, and it was considered,
_rightly or wrongly, that there was warrant for this view, in a
‘number of decisions of the Privy Council and notably .Naragunty

v Vengama®, Shivagunga case®, The Tipperak case®, °Stree.
Rajak Yanumula Venkayamak v. Stree Rajak Yemumula Boochia.
¥ ¢ enkondara®,. Chowdhry Chintamun Singh v. Mussamut Nowlukho
Konwari™. ' T mention these cases as“to all of them Sir James

_Colville who delivered the judgment in -Ragkunada’s case, was a.
~party, and. if it- was his view that the- impartible Zaminddri.
belonged to the wholo family, then the decision it Raghunada’s,

case “would secm to have proceeded on circumstances very.

T (876 ST A 154 .6 (1863) 9 M. T, A. 548, £59,

@ (1801) 18 Cal. 365, - . . . () (1869) 12 M. L A, 523 at p. 540,
-3) (1861) 9 M, I. A. 66 abp.86. - (9 (1870)13 M. 1. A, 833 ab p. 839,

7) (1875) 2 1, A, 263 ab PP 269, 270.
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closely resemblmg those with which we are now dealing.” Bub

- whatever may have been the opinion that prevailed at that txme, .

it has now. been deﬁmte]y decided by the Privy Council in' Rant .
Sartaj Kuari v.  Rani “Deoraj. Kiag® and in 8ri Raja Rao -
Venkata. Surya v. Court of - Wards®, that in impartible proper--
ties there is no coparcenery, so that in the light of these. laterf
decisions it cannot be said that the conditicns in the Ragﬁunadﬁas '

case “were in all respects identical. with those now under con-fj-

sideration. But is not the 1dentxty of the conditions in . the:
two cases sufficiently - close ‘to furnish good reason for saying
that the decision of the Privy Council in Raghunadha’s case-
covers that with which now weare concerned? In Raghunadha’s
case the family was undivided : prior to the adoption there was.
only one surviving member of the family ; and in that member :

‘the whole property had vested, Thoseconditions exist here ; the'

only difference is that there the adopted son claimed against. one'_
who came in by descent, here against one who hag come.in by -
survivorship.. Bub is this a difference of such moment ds ;ta’
deprive the widow here of the power of adoption, which in that '
case ‘was held to be vestedin her. Though in Faglunadha’s. case',
the successor came in by descent, not. by surviv 01sh1p, , stﬂl he
had to be found within the l1m1ts of the joint -family : ‘and as":,
the adopted son was held to be the-true suceessor, it follows t‘mtf
his adoption must have brought him within that Jomt.'famxly. "
Therefore the fact that only one member of the joint family sur~
vived at the time of the adoption was not regarded thexe -
and need not be: treated here, ds an obs;tacle in the way: of an
adoptmn within the joint family. = :

. In Raghunadha’s case the half-brother was divested wholly of -
the estate to the enjoyment of which he had succeeded, -presums
ably because his title was inferior to that of the subsequent]y.
adopted son, and because he would not have eucceaded had ' the
adopted son been in existence at his father’s death. So here also )
to the extent of the interest of Bhagwandas the adopted .son had
(apart from the question of the quantum of an adopted sonsv
share in.a Joxnt family) a superior title to his fathers 1nterest~.

® Ss)IELAEL . . ®(1809)26 L 483,
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“over tha,t of the plamtlff Bachoo, 1nasmuch as, “had - he beenin -
}ex1stenCe as’ an adopted son at his father’s death he would have.
vbeen entltled to that  interest in - preference to Bachoo, To the -

extent therefore, of that interest, as it seems to me, he is, sub‘]ectf '

vto quahﬁcatmn to which I'have referred, entitled to succeed.

’:*But then it is said -that Mankorebai, though authorized- by -
',her husband, had under the circumstances no -power to- adopt in -
gthe absence’ of the consent of the person divested. 'This argu.

‘ment hangs on the fact that in Bombay-a widow has under cers

tain " circumstances a power to adopt Wlthout her husband’s ‘

gaubhorlty, and is shaped as follows :—

= Under: the law prevailing throuahout India (it is sa,ld) an

adoptmn in the case of a joint family, when united, can only -be

by the authority of the husband or the consent of the sapinda;
in~ Bombay the husband’s authorlty is not necessary and-is
therefore of no value: therefore the .consent of -the wpmda is -
necessary This’ argument appears “to me to be- founded on a -

;fallacy and leads to the result that though the adopting. powers
of a W1dow have .hitherto been regarded as ampler than in the

other- Pres1denc1es still for the purposes -of ‘an adoption into-a .

JOlnf: farnily . they are really less.  But even were the argument

otherwise sound—which I am far from concedlng—-lt proceeds -
.upon the fallacy that the power of a widow to adopt without the -
:‘authorlty of her husband prevails-as well when her husband was. -

g ]omt as when hé was separate,  But this is opposed to the view

of & Full Bench of this Court in Ramji v. Ghaman®, where it

“was held that for an adoption in a united famlly the husband’
"authorlty, or the sapinda’s consent, is necessary:’

*"“Then it has- been argued that the power itself is bad because
it is a parb ‘of a scheme whereby Bhagwandas tried o wmake &

" disposition which the law would not allow. But in the first place *
“this, if well founded, merely goes to the validity of the disposition,
~not of the power,, and in the second place there has been no
f,udxsposmon, or attempb to make a d1spos1t1on, whlch the laW does

.‘ nOty allov ; N v :"; ‘
“Then! 1t is said that it is a condltlon precedent of the exerclse‘

of the power that an agreement should be made of the character

R S o (1879) '6 Bom. 498

5

1004,

LaoHOD

- O .
MaANROIR.
BAL, .



80

[

v",‘-u-llgo:i. N

Baouce

| Da

- MargoRE. .
E imust to 3lzould which points to mqnition. vather than mandate as
‘the purpose of the reference to the agteement——l fail tosee how
_it: can be said ‘that there has not been a suf‘ﬁmenb compliance

nu .

THE INDIAN LAW REPORTS, “ [VOL. XZ\.IX

1nd1cated in’ “clause- 9 of ‘the: will-and that no such agreement
* has - been made. - But’ apart from the answer aﬁ"orded by the

chanae of Ianauafre apparent in clause 9—the transition: from

Wlth the requirements of the clause. -
*; The clause, prov1des that the testator’s wife should enter: ‘into

:,"an agreement either with the adopted son (by. ‘which- must be‘

meunt the person about to be adopted as a son) or his" ‘proper

1 guardian, an alter native whlch suggests that it was in contempla-

tion that either an adult or minor might be adopted. Tt wwas

f'determmed to- ndopb a mmor, and so the agreement’ had to be,ﬁ
-and, .in’ fact was, with the_proper guardian, ' That: agreemenb
) follows the dlrectmns of the will; and, so far as it goes, is b]ndmo-
" on the guardian, and in this complies with the -will::. But then‘j
-1t is objected; it was not registered: but why should 1t be ! ? The

guardmn had ‘no intérest in the immovable property,: 50 that ‘he

" could not cxeate, declare; assmn, limit or extinguish’ any rlght .

title or interest therem , .
For these reasons I hold that an exclusue title in the plaintiff’

i 1s not established,

I‘mlmcr then to estabhsh the main purpose: of thls smt those

. 1nv1£ed us to enter on a speculatlon a8 to the probab]e advantao*es

that will ﬂow from a partition at thisstage. Among the matters

"_advanced for our consideration was the suggestlon (to Whl(‘h I

have already alluded) that a son by adoption takes a dnmmshed

“share. - Inasmuch as I agree with Mr. Justice Tyaby s view: that

at. present a partition is not deslrable .and my opinion would not.'

.be altered, even if the appellant’s contention that an adopted son

takes a diminished share were well founded I thmk 1t des1rable'

to refx ain from expressing any opinion on this point; bub to leave
’1!; untxl ‘such time as events shall call for its determma’uon

»This brmgs me to the question whether the gltt to Naval iS¢

"va.hd. o

. In the course of the argument before us it~ was thought.‘;

’chlrable that, it should be ascertamcd whether the Government?ﬁ
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;Promxssory Notes -were purchased out "of the" corpus or the .'

"mcome of .the ‘estate and. the parties. were accordingly requested

61
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to: procure the neceseary information, - This has delayed our - M
?dlsposa,l of the case,’, but the . -parties h ha\e now placed before us":.f,-.-.n- A

certain statements accepted as correct-by both sides , from whlch';
1t appears tha,t the Notes were purchased :out. of the income of :

the estate::” On one -point these statements require explanutlon'

in’ the: statement annexed to the joint affidavit of Gulabchundﬁz
Motlchand- Damania and Gulabbhai Vasanji Desai it appears that"‘
the’ cash . ‘balance on the 24th QOctober, 1900, was. Rs, 84,994- 9-1.“
This:sum was for the. most part made up of the proceeds of rice, -
and-it is adm1tted on both sides that the rice was the produce -
for- that yea.r of the fields owned by the family; so that the
amount realized was income, The question, therefore, to decide -
is whether  Bhagwandas was entitled out of the income of the 4~

estate to make this gift to his daughter. .

in: the ordinary course of events would probably become entitled

to the whole estate. “The - value of the estate was from 10 to 15-
lacs, so that even. if the Government Promissory Notes had been’

purchased out . of the corpus of the estate it would have repres"
sented only one-fiftieth part of the estate or possibly less, - Now -
this ‘income: in the hands of Bhagwandas was not immovable -
property, nor was he under’ any obligation to invest it i in immov- E
able - property ; -it. was movable- property. Thrs dlstlnctlon, is

not without importance.

In the Mitaksbara c. i, 8.1, pl 27 the conclusmn arxsmg out' :
of a precedmg discussion is thus stated : ““Therefore it is-a*
settled point that property in the pn,ternal or ancestral estnte :
is by birth- [althoucrh] the father have independent power in .

“the dleposal of ‘effects’ other than immovables for mdlspensable
"ﬂacts of duty, ‘and for purposes. preseribed by texts of law, as
 gifts through affection, support of the family, relief from distress,

~and so forth : but he is. subjec_t,,to_; the. control. of his sons and

5 It ‘shoiild be borne in mind. what the posmon of the - fa.mrly'
was at' the : date of the gift.- Bhatrwandas was the only living -
male member of the family, and his daughter, Naval, was the-
'only female. born in the ta.mrly- and in the absence of the'
posthumous birth 01‘ a son or au adoption she was the person who
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the rest in regard to the. immovable estate ‘whether acqulred by
‘himself or inherited from his father or other predecessor '

Now there can_be little doubt that Bhagwandas’. glft to
 his only daughter was one “ through affection,” and the Ma,yukha

treats a gift from a father to his daughter as a gift of affectionate

hndred (Mayukha c. iv,s. vii, pl. 11—18,and compare Hanmantapa.
v. Jiwubai®). . If it be objected thatthe texts to which: I have:
referled relate only to a father’s power of disposition agalnst ‘his:
' OWn sons ot descendants, then even accepting the objection for the
_sake of argument as well founded, it would not lead to the‘con<:
clusion that thetexts have no apphcatlon here; for thoucrh the:
plaintiff is not a.son of Bhagwandas, Nagardas is, and as. against’

~ him the texts would zfpply, while those Who represent bim in this

smt do not seek to impugn the gift, but admit its proprlety
{1 cannot be suggested  that every g gift by a father to his’
daughter out of joint property is good reasonable llmlts must
~ be observed. (Damodardas - Maneklal v, Uttamram Mane]clal‘”) or,
as it is stated in_the Viramitrodaya, «gifts by the parents out
of fa,vour or aﬁ'ectmn should be guided by propnety, but. not - by

~ caprice”. (c. vil, s, 5). Seeing then that the estate'is of the: value

. I have named, that at the date of the gift Bhaowandas was the
only living person entitled to it, that Naval then was the. only
living issue of the two brothers, and that the gift was ‘made. ‘out;
of the .income of the estate, I am of opinion-that the. limits of:
_propriety were not’ exceeded, and I do not think it can at this’
.stage- be said that the glft is invalid. If hereafter there 1s az
partition, a question may perhaps be raised by Bachoo as ‘to!
Whether the amount of: the gift should not 'be brought mto{:
account but that is a matter with which we now have no- concern.

‘The decree under appeal must, therefore, be Varled S0 far as. 1t
Was thereby declared that the 6th defendant was not entltled
absolutely to .the Government, Promlssory Notes -and- in; place
thereof it should be declared that she is so entitled, and We dlrect
that the Notes and the interest accrued thereon i in the hands of:'
the receiver be car rried to the credit of this suit- to the account

“of Naval,  that the cash be invested, and the. mterest accumulats

(1) (1900) 24 Bom. 647 2 Bom. L R. 478 (2) (1392) 17 Bom . 282.
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j speclally to be on our guard—I cannot say that in this case the

“next-friend has not acted with an ‘intention to benefit the mmor,{
: though in the view we have taken the plaintif’s claim is found-

_';ed on & misapprehension of the rights of the parties. .

" apply in respect of his costs of the appeal ag are reserved to h1m‘
_'.m respect of h1s costs in the first Court, ' L R

The costs of the appeal and cross- obJectlons in this Court must'
vbe ‘borne by the next friend, and so far as they cannot be recover<
‘ed from him, there will be liberty to apply for recovery of theni.
from the interest of the minor plaintiff or, if necessaty, from the

‘whole - estate ~The next friend will have the same l1be1ty to

RUSGELL J Harklsondas and Bhagwandas Nagardas were
two Hindus of Bombay, joint in food, worship and estate, and

»"posseﬂsed of large property, moveable aud immoveable, as their
] Jo1nt ancestral estate. Harkisondas died on the 14th September,'

1900, Bhagwandas survived Harkisondas and died on the 17th

"December 1900, leaving a widow, Mankorebai, and & da,ucrhtel,
Nava,l the 4th and 6th defendants herein, and withous- male

1ssue - The plamtlﬁ is a po*thumous son of Harkisondas- and'_:

was born on the 18th of December, 1900 Bhafrwandas made a

o

ed, and there will be specral hberty to app]y in respect of this' =~ 1004
amount to the J udge in Chambers on the Original Side. - _'f ;
"+ Then' objection has been ‘taken by the appellant that the: jrueeqs.
"jlearned Judge should have directed ' the costs of issues 1, 2, 3, 4 '
‘to come out of the whole estate. But that is a matter on which'
‘the learned J udge was entitled to exercise his discretion, and, so:
3fa.r as he has refused to throw these costs on the whole ‘estate, I
‘sée no reason to interfere. . :
“. 1 think, however, we oucrht to reserve to the ne‘zt friend hbelty’
ito apply to provide for,his costs out of the interest of the minor
-whom he represents, and that is the utmost we can do for hun on
j’the materials at present before us. C o
». It ‘will be open to him on any apphcatlon he may. make to’
‘showthat he ought to be allowed his costs against the minor’s:
mterest not. only as between party and party but also between
‘Attomey and client, for though I do not wish ‘to encourage the-
vldea that. reckless and costly litigation can be undertaken at a-
minor’s costs with impunity--a danger’ agamst whlch we have:

. BAOHOO.

IfAI; -
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o appomted the defendants 1,2 and 8 herem the executors [
- material clauses in the will'are set forth in ‘paras. ‘11, 12\ nd . 13

t-the said adoption valid .according to Hindu Law?
from the facts -above stated: that- on the. date.. “of th Wlll of;
‘Bhavwandas, viz.,, the 30th November, 1200, the plammﬁ' a8 e

THE INDIAN LAW REBORTS: [voL‘f:XXIX;}

will on the’ 30th of November, 1900; by which; mter alia,

of the plaint- herem. “The plaintiff says that the’ sa,ld executors
claim to be i in- possessxon o‘f the property. of Bhacrwa.ndas, but the
latter had no ‘power to’ d1spose of ‘the ‘ancestral’ estate and no
right to retain: possession ~thereof against: the plamtlﬁ' _ :\_The
plamt goes on::

On becommg aware of the. conduct of the said defendants’ 1 2 and 3 the
pla.mtlﬁ’s mother Gangabai apphed to this Court, on the 31st & anuary, 190] ‘o
be appointed guardian of the person and property of the plamtlﬂ’ - Notice of.
the said apphca.tlon and the day fixed for ‘hearing was sefved .on defendant 4,

'Mankorebax, the widow of Bhawwandas

. Thereupon the 4th defendant, Mankorebai, who alleges herself to be pregnant by,
her late husband, the said Bha,gwand%s Nagordas, was instigated by cer tam desxgn-
ing persons to attempt to prevent the appointment of a guardlan of the property. o£
the plaintiff by adopting a son to the said Bhagwandas Nagardas under a’ powel
which the document alleged to be the will of the said Bhagwandas- pmported to.
give her; and sheaccordingly, on the 17th February, 1901, pmporbed toadopt the,
5th defendant, Nagardas Pitamber, a boy of about 8 years old, as son to the Sald
Bhagwandas ‘Nagardas, and has since, with the said 5th defendant, appewred to
oppose the appomtment of & guardian of the property of the plaintiff on ‘the-
ground that the said 5th defendant Nagardas Pitamber had. by sueh: adoptlouﬁ
become coparcener with the plaintiff in the said property and that the plamtxﬁ
and the said Nagardas Pitamber held the same as joint ancestral. estato.

" The plaintiff submits that the said Bhagwandas could not make or :by glvmgf
anthonty to his widow to adopt or otherwise enable his w.dow to ma.ke the. Sald:
bth defendant OT any person’ a.dopted by her without the consent of the plaxntlﬂ' v
a8 coparcener with the plaintiff or confer on swoh’ person any 1n€erest whatever\

.'m the ancestral property to w]nch the plamtlﬁ‘ had become absolubely entitled.

-The 17th" of February, 1901 therefore was the da,t 5 of . the

’adoptlon of defendant 5, Nagardas Pltamber alias Naoardas,

and it was performed thh the’ consent of the persons named: in

‘the will. . On the day before, viz., 16th February, 1901; the’ agree—
_ment between the natural fathex of the minor and the: w1dow ‘of
,Bhagwandas had been executed: -

. The first and the chief questmn in’ this’case, thel_"efore

venire &a meré, he not ha.vm(r been born tlll the 18th Decem_ el;
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he argument for the plaintiff which was pressed ‘before.

us Was that inasmuch ‘as the estate had vested in the plamtlﬁ" it
Would not .be divested by the subsequent adoption .of .a son to-
Bhacwandas by the widow of the latter without the consent of

the plamtlﬁ‘ -Now it appears to me that what was done.-by the

adoptxon of defendant 5 was not a divesting of ‘the estate of thev

plamtlﬁ' but- the ‘introduction by valid and. legal means .of
‘another coparcener with him. Seveéral times, dunng the.: course
‘of the. argument the plamtlff was described as the “sole owner,”

5 the  absolute proprietor.”. In my oplmon_cthese ‘expressions
are apt to - mislead. The plaintiff at the death of “Bhagwandag.

was: nob the sole absolute proprietor in the strict sense of ‘the

words - He was’the owner of an estate whlch according to Hmdu"
law was hable to “open out” as-it has. been called, either by the’
’blrth of a son to Bhagwandas’ widow, -or by the adoption of a"'
son. by, her in pursuance of "her deceased husband’s authority,.
He ‘cannot propetly be described as the sole or absolute owner or
proprlebor until the possibility of issue to Bhagwandas whether.

‘natural born or'by adoption was extinet," and this viewis 'in

accordance with West and Biihler, 8rd edition, page 996, where!
it-is'said : “ In the case of co-sharers standmo on an equal footing,.
Indlan la.wyers certainly do not recognize any obstacle to udop-'_
tion. by the widow of one as arising from the estate on his'death
’ha.vmg vested in the other :” they regard death ¢ without male issue’:
(see page 598) as not havmg occurred until the death of the widow:
‘makes, adoptxon 1mposs1ble, nor apparently would the Judicial

'Commlttee countenance such a doctrine. Sce .Sre Raglnmadhas
caseﬂ) and. in . ‘the note to page 598 referred to,. the learned

'aubhms say ¢ On the death of a parcener without male issue, his.
.share becomes extinct, because no partition has taken place in-
; the famlly, and there has consequently been'no. ascettamment of-
8ri. Raghunadha’s case was followed,
31n Surendra Nandan' v. Satlaja Kant Das® ; and if we were to~
“hold. this adoptlon invalid on the orrounds suggested, we should be,
"deciding. contra to ‘these cases. .I'would ‘adopt and apply the

. the share of each parcener.”

"portlon of the Judwment in Vetﬁoba V. Bapu“” in the foﬂowmg

‘o (1876)3IA 4, .. 0 (1801)18Cal, 385
T® (18‘.) )15Po.n P19 -

1904,

I!Aonoo

l\I AN nom;-
©BAYL,.
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‘ . -295 at page 305) ; but in 2 undivided family there is nosuccession
by inheritance.”: On Bhagwandas’ death his share in’the un-
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‘ Wey % There may be no case in which an estate ested ‘in a
» ~person by inkeritance can be,dlvested by. the a,doptlon,of‘,_a son by

a widow after her husband’s death (cf. remarks at I. L. R.:2 Cal:j

divided -estate passed’ by survivorship to his brobhers ‘son. w‘ho\
-was’ then en ventre sa mere, but that interest was always - liable
to be- defeated by an adoption by Bhagwandas’ ~widows. ‘It -is
‘not regarded as dlvestmg any. more than a blrth after a long
gesbatlon would be so regarded : see West and Bithler, p.994;
note (). ‘The und1v1ded Hindu family is a domestic. body -of
'thh the qons of coparcencrs become members trom the1r birth:
~a.nd in ‘which from the moment thereof they acquire” mterest:,
but these mterests are always subject to being diminished by
the bxrth of other coparceners and by the fiction of adoptlon.:
In the present case the last surviving adult male owner gave his-
mandate to his wife by his will that she should cause his. branch-
of the famrly to be continued therein by the adoption of a son t0-
him, and in my opinion there was nothing illegal in her cairying
out that mandate. -

- Tt was argued by Mr. Raikes that the husba.nd’s consent Was
‘frrelevant and that what the widow must have. must - be ‘the
consent of the kinsmen who are dlvested. But in-the first place
if. my view as above expressed is correct, under clrcumstances
like the present there is nota divesting ‘of the estate.” : The
authorities from the text books as to the widow’s power to adopt
‘are: 'to. be found in Fithoba v. Bapu(l){ Ramjz v, Gﬁaman(’*’ and
the cases there referred to, and I'do not propose to, cite them at.
length.’ In the next place, here we have got the mandate of the
husband, ‘the then proper person to give it, and consequently the‘
rlghts of the parties in actual possession are not .« dependent on
the caprlce of a woman subJect to,all . the permclous mﬂuences
Whlch ‘initerested advisers are too aph in India to exert o» er:
_Women possessed of or: capable of exerc1s1ng dommlon over,.
property Pasib Was expressed in Raglmnadi&a 8 case(3)

0) 1890) 15 Bom, p. 1%, @ (1879) 6 Bom. 498,
.® (1876) 3 L. A, 154 a% p. 193,
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fﬁp»vﬂ'l‘he next pomt that arises -is Wlbh regard to the agreement

“between the natural father and Mankorebai of the 16th February,:v‘

1901 It was arguéd that the passage in the will of Bhagwandas, -

vz, “In. the event of a son being born to my brother’s widow, )
however, my wife should before making the adoption enter into-

‘an agreement with the adopted son or his proper guardian that:
such - adopted son should be bound to accept as valid the provi-

sions - hereby made for my daughter Navalbai- and my wife,”’

made the adoption illegal as it was evident that the object of theb
adoptlon was with the view of making provision for bis daughter’
and wife beyond what they would be entitled to - according to

‘Hindu- law. I do not, however, think this contention is well’

‘founded, for by clause 10 of the agreement it is ¢ lastly declared.
that the vahdlty of the adoption of the said Nagardas Pitamber
to be made by the said Mankorebai shall not in any way- depend
on, or be affected by, the validity or invalidity, legality or
1llegahty, of this agreement or any term thereof, but it is the
express intention of the parties hereto that the said Nagardas
Pitamber : shall be validly adopted by the said Mankorebai
jaccordmo to the Hindu law, notWIthstandmg anythmg herein-
‘before contained.” .

The adophon, therefore, ig wholly distinct fmm the agreementi'

whmh is a_condition subsequent rather than precedent to the

adoption. How far, if at all, the adopted son may be affected by -

‘the 'provisions of that agreement is a questxon Whlch does nob
arlse ab present ' '

-The next point as to. Whlch ezceptlon is ta,ken to Tyaby J. s‘
‘decree is that he declined to order a partition. On this point, I
‘think, his decision is correct for two reasons: first if a partition -
were ordered the interests of the natural and the adopted .son-
_might be most injuriously affected inasmuch as each. would Iose-
his chance of the share of the other devolving upon him. In the
second place the learned J udge exercised his dlscretlon in the

‘matter and I am not prepared to say he was wrong. ,
- Tt now only remains to consider whether the da.uorhter Nnval

is entitled to the Rs. 20,000 directed to be paid to her by the -

will. - It was suggested during the argument by the learned

Chief Justice that it was important to consider from what source

the Rs. 20,000 came, viz., from the corpus of the estate or the
B 1185—3 -
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incorne or savings of it in the testator’s hands. Accordmaly we:

‘heard evidencé on the point the effect of which is “that™ ‘the

Grovernment Promlssoxy Notes for Rs. 20,000 were purchased
out .of the income of the joint family property, and having re=-
gard to the extent of the property I do not think that Rs, 20, 000-

-to his daughter was “a gift through affection” so la.rge as tobe
v unrea,SOna«bIe sce Mayne, p. 423 (6th Edition).

- The decree will be varied accordingly and the order as to costs:.
as set out in the judguent of the learned Chief . Justice- just .
dehvered

Attorneys for the appellant Messrs. Maganlal, Jamseé]z and

Z_Gulabb/mz. _

,‘Attorneys for respondents Messrs, Fdgelow, Gulabckand and

Wadia ; and Messrs: Mulji and Dharamsi. .
- Decree varied.

APPELLATE CIVIL.
quora Szr L. .H Jenkins, K.O 1.£., Chief Justwe. amol Mr. Juctwe Aston:

JIVRAJ GULABCHAND (0BIGINAL DECREE- HOLDEB), APPEI-LANT, v,
BABAJI APA KHADAKE (omemn. JUDGMENT-DEBTOR), BESPDNDENT, ‘

Lzmztatwn Act (X Vof 1877), sections 7. , 9, 13, schedule 11, arhde 17'9
. (4)—Ezecution of decree—Application by minor after previous applw‘tum‘
-presented in time by deceased- decree-holder—Mmors application . beyond .

* time—Disability—Inability. -

- A - detree- holdér, after’ making various applicatmns for exe’cutxonzaf a déci‘éé’, ‘
ea.ch of which was within time, died. His son, 8 minor, made an application: for :

‘execution of the decree: within three years of his father's death but more than -

three years after the date of his deceased father’s last applieation. -
H*2d that urder seetion 9.of the Limitation Act (XV of 1877). the’ mmors
applieation for execution was time-barred, it not bemv a case of initial disability

bu- of subsequent disability.

- PER JENKING, O, J.—Inability to sue'is dlstmct from dxsablhty which ‘Means
~want of legal capacity and for the purposes of the Limitation Act (XV of 1877):
is the state of being (as section 7 indicates) a minor, insane or an idiot.:. Asub- _
sequent disab.li y dees not stop time that has once begun to run, )

Lol Molum v Janolcy .Nathtl) dlstmgulslled.

econi Appeal No- 152 of 1904
{1{ (1593, 2. Caly 714 at p 716, -
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