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Before Sir L. H. Jenkins, K.O’-I.E._, Chief Justice, and Mr. Justice_'Batty.‘

BIBI KEAVER SULTAN (ORIGINAL PLAINTIFF), Arrmmm, v;lBIBI ) .
' RUKHIA SULTAN AND OTHERS (ORIGINAL DEFENDANTS), Rnsrounmrs L3

Mahomedan Law——Gaﬂ-—Transfer of Possession—Costss

On the 5th day of July, 1901, J, a Mahomedan lady, executed a g:ft of move-
able and imwoveabls properties, including the house in which she resided, in
“favour of A, B, C, D, E, the widow and ‘minor children, respectively, of her
doccased son M.  After the execution of the deed of gift, A took excluswe pos:

_gession of the house on Ber own and on her children’s behalf,

On the 7th day of July, 1901, J returned to the house and at her mshance, the

- tenants, who resided on 5 portion of the property transferred, attorned to A.

‘During the absence of J from July 5th to July 7th, 1¥01, certain furniture
and uther moveable property, belonging to her, remained in the house, the sub-
]60\5 of the gift. "

+. On the 18th of October, 1903, J died mtestate. "Upon B, the sole surviving
da.ughter of J, filing a suit, claiming that the alleged gift was mvahd nnder .
Mahomedan Law, '

Held, the execution of a deed of gift of immoveable property accompamed )

by a temporary abandonment of possession by the donor in favour of the trans-

" feree and the attornment of tenants to the tr msferee is a sufficient dehvery of
. feisin to make the gift valid under the Mahomedan Law. . :

The fact that during the abardonment of possess on, a portmn of. the donor s
moveable property remains on the p\em s:5, and that the donor, after a tempo-

_rary absence, continues to reside in the same, does not render the transfer of

x

possession inoperative,
Shaik Thram v. Shaik Suleman() followed
1t was within the diseretion of thelower Comt to allow separate costs to the
1st defendant and her minor children. But onl) one sat of costs was allowed in

Appear from Chandavarkar, J.— o S
On the 5th day of July, 1801, Bibi Befrum Jan, & member of

~ the Usuli division of the Shiah sect of Mahomedans, executed a
'~ deed of gift of certain moveable and immoveable properties, in-

cluding the house in which she resided, to the defendants Bibi
Rukhia Sultan and her children, the widow and minor chxldren
of her predeceased son, Aga Mahomed Mirza, '

~ ¥ Appeal No, 1379 of 1904, ©
(1) (1884) 9 Bom. 146,
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Aftor the executlon of the deed of gift, Blbl Rukhia Sultan, |

the 1st defendant, took exclusive possession of the houss on behalf
. of herself and of her chlldren, the other defendants, -

" On the 7th day of July, 1901, Bibi Begum Jan returned to the
house, and at her instance, the ténants, who resided on a. portion
of the property. transferred. attorned to the 1st defendant,

- During the absence of Bibi Begum Jan, from the 5th of July,
1901, until the 7th of J uly, 1901, certain furniture and other
moveable property belonging to her, remained on the premises,
. and, on her return, Bibi Begum Jan exercised the same control

- as to this property, which she had exermsed prior to her depare
ture, *

. On the 18th of October, 1903, Bibi Begum Jan died mtestate,
]eavmg the plaintiff, Bibi Khaver Sultan, as her sole surviving
daughter and heir.

On the 22nd of January, 1904, the plaintiff filed a suit (being
Suit No. 51 of 1904) in the High Court of Judicature mBombay
The plaintiff prayed inter alia :— -

1. Thatit might be declared that the plamtlff as heir of her said mother ig
entitl-d to the 3 immoveable properties described in the plamt and that posses-
sion thereof might be awarded to her. -

2, - That it might be declared that the plamhﬁ as heir of her said motber is
entitled to all the moveable property left by her said mother and that posses<
sion of such portmn as the plaintiff had not already received might be awarded.
to her.

8. That the lst defendant might be ordered to account to the plaintiff for -

the whole of the property immoveable and moveable of the said Bibi Begum

Jan taken possession of by her as aforesaid and for the rents, income and profits

thereof and thal the 1st defendant might be charged rent for such portion of the

said immoaveable property as she and her family had occupled since the death of -

" the said Bibi Begum Jan.

" On the 29th day of September, 1904, Chandavarkar, J, passed o

decree in favour of the defendants, The following are the mate-
' rial passagés of the judgment :— :
“The evidence of His Highness the Aga Khan, of Dr. Rozario,
and of Mr. Moos, a Solicitor of this Court, is conclusive as to the
factum of the deed of gift. o
“ Phe evidence of the said three witnesses is also conelusive as
to the delivery of the, moveable property under the deed by Bibi
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"ff‘:.if" 1005, Begum Jan to the st de fendant- m.medmtely after the exevi
. Bist Knaver  cution, : : g e
. SvnTaN ”

e “ 'The on?y question that remains for consideratlon is as to the_‘
"'?’.”;UI;‘,’AK;“ immoveable propertics, the question being whether possession

S was duly given of them under the deed of gift to the defendant.
by Bibi Begum Jan, so as to fulfil the requirements of .the

Mahoniedan Law and make the gift légally complete and valid. -

-1 will sum up the conclusion at which I have arrived upon

the who'e of th- evidence and pfobabil'ities in the case :~-After "

the execution of the deed of gift, Bibi Begum, having declared .

" by the deed that she had given possession of the immoveable.
properties to the 1st defendant and her children physically -

- abandoned possession of the house and stayed for a day ‘or.twos
with the family of H.s Highness the Aga Khan and the 1st
defendant went and took exclusive possession of the house on her.
own and her childreu’s behalf, Bibi Begum returned after a day

ortwoand at her instance the terants attorned.to the 1st defend- -
ant. Bibi Begum continued to resile there and had her .things .
in the house but she resided not as owner but as a member of the
family ; the rents were collected and the proper ties enjoyed by

" the 1st defendant on her own and her children’s behalf..

. “These are my findings of fact and upon them the quesbmn of .
law arises whether under these cireumstances there was a coﬁipiete

and. effectual delivery of seisin to make the glft vahd under
the Mahomedan Law. -

Tt is contended for the plaintiff that there 'was not and a.
. decision of the Madras High Court in Bava' Saib v. Malomed® -
- ig relied upon. There Davies and Boddam, .J J., held that the

donor’s intention ‘must be demonstrated by his entire rehn- -
quishment of the thing given, and the gift is null and void where
he continues to exercise any act of ownership over it.” Sofar-
~ nob much exception can perhaps be taken to the prmcxple of law
_ enunciated by the learned Judges, but they go on to say that
where the subject of the gift is a house and the donor after

‘ 'clvmrr possession to the donee continues to oceupy it Wlth him, .
. there can be no complete gift and they rely on the authorxty of
| case XXII at paqe 231 of Macnaghten 8 Precedents, 4th Edition,

(1) (1698) 19 Md, 343 st p, 844;.



VOL XXIX] BOMBAY SERIES._

< i In that mse 1(; is said ‘In books of Law it is expressly stated"_
- that if a person. dlspose by gift of a house to another, and con~

" tinue himself to inhabit it, or even keep some part of his property
 therein, the gift is void, . . . . Any person disposing of his
) houseto another by gift, mmt rehnqmsh possession, to legalize the
donation, and must so completely vacate it, as not o leave even
-a straw of his own property  remaining therein, and must divest
himself of all ‘use and benefit therefrom, surrendering it totally
to the donee’: * According to this strict view, and some of the
textscited in the Precedents from Mahomedan Lawgivers support
~ it; whatever else a donor may do by way of substantial delivery

of seisin, if he leaves there anything belonging to him, a bag of -

fond or.even a straw, the gift is void. Whether. this strich view.
should be enforced by our Courts is a question the solution of

which would have been attended with difficulty and required a

careful consideration of all the authorities and texts bearing on
the point, but in sitting asa'single Judge I am spared the neces-

sity of an.elaborate discussion of the question, hound as Iam

by . the decision of a Division Bench of this Court in Skaik
Tokrain v. Shaik Suleman®, TIn that case too, the donor continu-
ed to live in the house, the subject of the gift, until his death.
~In the .argumens at the Bar of case XXII of Macnaghten’s
Precedents, on which the Madras decision in Bave Saibv. Mako-

med® to-which T have already referred, was based, was cited:

~ and relied upon to show that there had been no entire relinquish-
' ment by the donor and no -exclusive possession by the donee.
-But West and Nanabhai, JJ., overruled that argument and held,
¢ As to the law of the case, the Courts below are to bear in mind,
that when land is occupied by tenants, a request to them to attorn
to the donee is the only possession that the donor can giveof the
‘land in order to complete & proposed gift. Such a possession would,
according to the case :of Khajooroonissa v. Rowshan Jehan®, be
sufficient. As to the delivery of the house, the principle is to be
" borne in mind, that when a person is present on the premises
proposed to be delivered to him, a declaration of the person pre-.
viously possessed puts h1m mto possession®. He occupies cer-

RPN (1884) ﬂBom 146. BN (&) (1876) 2 Ca.l 184,197
(3) (1808) 19 Mad. 343, o " O Domat 0. L, 1,, 863
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tain part and this occupation becommo' actual possessxon by the

- will of the parties, extends to the whole which is in immediate )
~ connection with such part where the po-session is rightfully, .

v,
- Bie1 RUREIA * though not where it is wrongfully tuken—Ex parte Fletcher™, An

appropriate intention where two are present on the same premises
may put the one out as well as the other into possession withoup
any actual physical departure or formal entry, and effect is to be
given, as far as possible, to the purpose of an owner, whose inten-
tion to transfer has been unequivocally manifested.

©  Atter the authority of this ruling by which I am bound and

which is stated by Mr. Ameer Aliin his Mahomedan Law® to be
- in accordance with the principle stated in the Majina-ul-Auhar,
it would Be mere pedantry on my part to enter into a discussion

of the texts and authorities which were cited before me in the
course of the ‘argument at the Bar, I will only venture to.
obsérve that the decision in Skaik Ibkram v. Skaik Suleman® is

~ quite in consonance with the spirit in which Garth, O.J., has

- observed in Mullick Abdool Guffoor v. Muleka™ that our C‘ourts

should administer the Mahomedan Law. Garth, 'C J., there .
said :—° In dealing with these points we must not forget that the
Mahomedan Law, to which our attention has been directed in

* works of very ancient authority, was promulgated - many - cen-

turies ago in Bagdad, and other Mahomedan countries, under a

_very different state of laws and - society from ‘that which" now

prevails in India; and that although we do our best here in sults
between Mahomedans to follow the rules of Mahomedan La.w, itis
often dificult to discover what those rules really were, and still
more difficult to reconcile the differences which so constantly arose
between the great expounders of the Mahomedan Law ordinarily
current in India, namely, Abu Haniffa and his two disciples’®, -

-~ ¢¢ Moreover I am informed by the learned Advocate General that

this dictum of Garth, C. J., was approved by the Chief Justice of
this Court and Starling, J,, in their oral judgment delivered

- upon the appeal from my judgment in Ebrakimbhai v. Ful-

" 4ai®, - There too in appeal the question was raised whether the

(1) (1877) 5 Cb, D. 809, v {3) (1884) 9 Bom, 146,
(.,, Vol I, 1 Tle - : . (4) (1884) 10 Cali1112 ntp. lizs.
- (%) (1002) 26 Bom, 577, - o
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: asmgnment by the husbzmd to his wife of certain moneys in the
handsof the Account&nt (teneral was not invalid, by reason of

the fact that the hasband had not after the gift relinquished all

control over the moneys but Had exercised certain acts of owner-
ships - There is no written judgment of the Appeal Court but I
take it from the learned Advocate General (who arglied there the

ease for the appellant and contended that the gift was invalid

because the possession given was not.exelusive) that the Appeal
Court, relying on the observations of Garth, C. J., just cited over-
ruled the contention and confirmed my judgment.

“Further we have in the case of the ptesent gift nearly the -

same facts on which the Privy Council held in Skeiks Mukammad
Mumtaz Akmad v. Zubaida Jan® that there was sufficient posses-
sion taken under the gift in that case. Here as it was there,
_“the lady had merely proprietary, not agtual possession of the
greater portion of the property, that is to say, she was merely in
receipt of the rents and profits’ Here, as in the Privy Council
case, the lady declared by the deed of gift that she had made over
to the donees possession of all the properties given by the deed;
"that she had abandoned all connection with them and that the
~donee was to have complete control of every kind in respect there-
- of. Upon that state of facts the Privy Council said :— If posses-
sion were once taken and the deed-of gift took effect no subse-
quent change of possession would invalidate it In the pre-
sent case Bibi Begum after her express decclaration in the deed
that possession had been delivered remained with the family of

His Highiiess the Aga Khan for a day or two, That act of hers .

was sutlicient to make the 1st defendant’s possession complete and
‘exclusive and the fact that sub-equently Bibi Begum returned
and resided with the 1st defendant could not alter the possession
~ once taken and completed. - If the Mahomedan Law were . other-
wise it should mean that no mewmber of a fawily can make a gift
*of her house to another unless the donor is prgpared to- sacrifice
-the ties of affection and leave the house bag and baggage and
never thereafter step into the house to reside as a guest or close
relation of the family. If exclusive possession taken by the donee

1) (1889) 16 I, A, 03 atp, 216, -
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1905, 1mmed1ately after the execution of the deed and retamed for a duy-
B Kuaves O twois not sufficient to make the gift complete, of how many days
. §yr;u3m duration should that possession be to complete the gift? - Where
P%ﬁrﬁrﬁ«?u ...is the line to be drawn ? It must be drawn sqmewhere and in
v the eye of law whether Mahomedan or other, one day § exclusive
~ possession shrould I venture to think be as good us one or twenty
years. The propos1t10n that the donorshould leave nothing belong-
" " ing to him, not even a straw, should be interpreted in the light of
- “common sense and according to the exigencies and necessities of -
modern life. It can only mean that the donor should not reside.
and use the house as owner, The proposition, in its literal
sense, is to use the language of the Privy Council in Skeskd
Mukammad Mumtaz Ahmad v. Zubaide Jan® € wholly unadapted
‘to a- progressive state of society, and ought to be confined-
within the strictest rules.” In the case of the gift of a houvse
as between two strangers it may be perfectly legitimate to. hold-
that the donor should not occupy the house with the donee or
‘leave anything belonging to him in the house; but.as between
near relations such a proposition seems.inconsistent with the
principle of justice, equity and good conscience on’ which the
- Privy Council and this Court have been accustomed to admmlster :
- the Mahomedan and other law,

“ Before parting with the case, I onght to say, that for the
defendants it was strenuously urged before me, that the parties
to the deed of gift were Usuli Shiahs, a progreséive school of
- "Mahomedans and that the Mahomedan Law as to gifts applic.:
able to them was much more liberal than the Mahomedan Law
applicable to other classes of Shiahs or the Sunnis, ‘Several
authorities from the original texts in Persian and Arabic ‘were
cited” before me in support of this argument but having regard
to the view I take of the case on the authority of the decided
cases by which I am, as a single Judge, bound, T abstain from
encumbermg this® judgment with a discussion Whlch in my'
. opinion is unnecessary.”

- The plaintiff appealed. .

(1) (1889) 16 1. A, 205 ab p, 215,
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The O‘rounds of appeal were, inter aliz,— o 1905,

Q@ That the Iea.med Judgo had- erreu in hsldmg the gift by Bibi Ben"um B“’;ﬁfﬁ”‘m:’
" {o the defenda,nts to e valid, : ¥

v :
--2. That the learned J udge had orred in holding that everythmo necessary BIBI-RUEHIA
had been .done to satisfy the requirements of Mahomedan Law as to possession. SOTTAN..

- 8.~ That the learned Judge should have held that the donor had not divested

herself of the propertles the subJ ect-matter of the glft sufiieiently to make the -
gift va.hd

4., That the learned Judge should ‘have held that the donor intended to (

retain ‘and did asa matter of fact retain dommxou over the propertxes till hey
death.

5 That the learned J udge had erred in holding that, becauss the donor
sta) od with the Aga Khan for a day or two after the gift, she had divested her-
self of the possession of the properties. .

‘6. That the learned Judge had erred in not applymg the Shiah Mahomedan
Law as to gifts.

7.~ That the interests of tho 1st defendant and her minor children were not
in any way oonﬁwtmg and they were not justified in meurune; separafe costs

Bahadurji and Sefalvad for the appellant (plaintiff),
- There was not a sufficient relinqui-hment of possession tomake
_the alleged gift valid under the Mahomedan Law, see ddambhan’
o v. AlarakkiV, Mokinudin v. _Mancﬁenbaﬁ@); Khajooreonisss v.
" Rowskan Jehan®, dga Makomed v. Koolsom Becbee®. Bibi Begom
" left all her property in the house during her visit to the Aga Khan
from July 5th to July 7th. This property was only removed by
the pluintiff after her death.

[Jenkins, C, J~Is not all that is required, such relmqmsh-
ment, as is reasonable under the circamstances? See Macnaghs
ten® ; Amina Bebee'v, Khatijah Bebee'®.]

‘The present case differs, because no intention has been proved,
of putting the 1st defendant in possession. Bava Saib v,
Makomed?® is a direct authority in favour of the plaintiff.

- "Then as to costs, The 1st defendant is the mother of the
defendants 2 to 5. Their interests did not in any way conflict.
With reference to the deed of gift, the written statement of
defendants 2 to 5 was an echo of the written statement of the

m (1882) 6 Bom. 645 at p. 647, (5) Macnaghten’s Ma‘.:omedan Law (4th
(2 (1882) 6 Bom. 650. : Edw), p. 233
@) (1876)2 Cal 184, - (8 (1864 1 Bom. H. O, R. 157,

4 (1897) 25 Cal, &, ' o (7) (1896) 19 Mad. 843.
B576—2 - ' . ’
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1st defendant but two sets of costs were allowed. The case of i
Russick Das Bairagy v. Preonath Misree® does not apply, for the ;

- point in that suit did not arise.

Rmkes (actm Advocate General) and l}owndea for tho lst.A
respondent (st defendant), -
The gift is valid. Kalidas Mullwk v, Kankaya Lal Pundzt(“)
is o Hindu case, which shews that a gift is not necessarily '

- invalid, for the mere reasoxi that the donor has not delivered:

possession. The Mahomedan Law relating to the invalidity .

. of gifts must be confined within ‘the strictest limits, see

Ebralimbhai v. Fulbai®, Shaik Ibhram v. Shaik Suleman'd

and the remarks of dmeer 44®, In the case of minors, where

a father of other guardian shews a doud fide intention of making .
a gift, the law will be satisfied without change of possession, see

' Ameeroonissa Khatoon v. Abedoonissa Khatoon®. In the present

case possession was in fact given, and the deed of gift took effect,
Even assuming, that a subsequent change of possession took
place, such change of possession would not invalidate the glft,
soe Skeikh Muhammad Mumtaz vi Zubaida Jan®,

With refetence to the question of costs, the plmntxﬂ clalmed '

- an account from the lst defendant, and the defenda.nts were.

eentitled to a separate defence. : / .
" Branson and Robertson for respondents 2 to 5 (defendants-
210 5). R
Gifts under the Mahomedan Law foun pa,rh of the laW of'_
contract, sce Ameer A41i®, where the authorities are collected. .-

" The minors are in a more favourable position than their mother, .

for in their case, transfer of possession was not 'reqmred' to -

©. validate the gift, sec Ameeroonissa Klmtoon v. Abedoomssa"

‘l Khatoan®,

The intcrests of the 1st respondent and her minor chlldrenl‘-u‘

, were not identical. From the commencement of the proceedmgs‘f'
. they were represented by different attomeys,‘ '_I‘he ’corres'pond.;

@ (1883) 10 Cal, 102. . ®) Amoer AhsMa.homedan LW, va 1,

" (2) (1884) 11 Cal, 121* Pp. 42—~44, 60. R
©(® (1902) 26 Bam, 577 at p. 526. 6) (1874) 2 1, A, 87 atp 101. .
" (4) (1881) 9 Bom, 146. . () (1839) 16 I, A, 205 at.p 216, -

®) Ameer Ali’s Mahomedan Law, Vol, l,p 6... I
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beha.lf of the plaintiff and the defendants were entitled to a
separate detence, see Remncmt v. Hood®, Boswell v. C’oaks”)

i J ENKINS C. J. '-—-Thls suit has been brourrht to establish the

plamtlﬁ”s title to the moveable and immoveable properties

‘specified- in the plaint, but it has been dismissed by Chandavar-

“kar, J., with costs. From this decree the present appeal has -

been preferred, and before us the claim has -been limited to the

1mmoveable property. The validity of the claim depends upon-

shews, - that no obJectxon was taken to thls procedure on

477,
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Whether a good gift of the immoveable properties has been made -

in favour of the defendant, and the plaintiff attacks the gift on

the ground that there has been no sufficient delivery of posses- -

sion. : Tt is admitted that as-to the moveable property the gift

‘ is vahd The facts have been very fully-and critically investi-

‘gated by Chandavarkar, J., and sgreeing as T do with his reason-
ing and bis findings I need do no more than state briefly my
conclusxons. .
First then it is clear that Bibi Begum Jan duly “executed on
‘the bth- July,:1901, the document of gift, on which the defend-

" ants,  rely, and I’ have no doubt that she so executed it in
~ pursuance of an intention she bad formed to make an effectual
- giftr of the property, to which it relates, in favour of the
* defendants. She at the same time handed over the title deeds
of the property. In regard to so much of the property as was
.let to tenants she made such transfer of possession as the subject-

. ‘matter allowed by procuring an attornment in favour of the Ist -

" defendant, and the whole of the property falls within this

category except the upper floors of the house, in which she and
the defendants resided. ) -

-~

So the only question is whether as to thls house it ean be -

‘ fa.uly said. tha.t possession was not transferred,

Of the ground floor there was a delivery of possession by the

* ‘attornment I have mentioned. It is urged, however, that there
was no delivery of possession in respect of the upper floors.
But when the deed of gift was executed the defendants alone
. were actually res1dmg in the house; for Bibi Begum Jan had

(f) (1859) 27 Beav, 613, @ (1887) 36 Ch, D, 444 at p. 447,
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T 1905 left it,and remained -away for some days with a view to eﬂ‘ecﬁﬁg

Bist Kuaven 2 delivery of possession. But it is said that this was ol .no use,
: .»T.'L'lAN . . .
as her furniture and other moveable property remained in the
.‘B“g‘U g‘i;‘q:““ * house during her absence, and she herself returned, and-on her °
’ return exercised the same control as she had done before. l{e- :
ference in this connection was made to the rule to be found in
the books that if 4 man makes a gift of a house, in which there .
are eftects which belong to him, and delwer the house to the
' donee, the gift is not valid. ‘ ‘
Now in whatever terms the texts may be expressed we must
_follow the previous decisions of our Court. '

In Skaik Ibhram v. Shaik Suleman® the facts found were that\
on the 4th June, 1876, a deed of gift was executed by one Sultan
of some lands and bis dwelling house in favour of Shaik Tbhram. :
Notwithstanding the deed, Sultan remained in the house till his
death in the following July. In reference to these tacts, the
law was thus laid down by West and Nanabhai Haridas, J7.:
¢ Ag to the delivery of the house, the principle is to be borne in
mind, that when a person is present on the premises prqpo»ed

" to be delivered to him, a declaration of the person prew}iously
possessed puts him into possession,, He occupies certain part,
and this occupation becoming actual possession by the will of

" the parties, extends to the whole which is in immediate connec-.
tion with such part where the possession is rightfully, though -
not- where it is wrongfully taken—Bz parte Fletcher®. An

_.appropriate intention where two are present on the ‘same-+.
premises may put the one out as well as the other into possession
‘without any actual physical departure or formal entry, and
‘effect is to be given, as far ag possible, to the purposeé of an
owner, whose intention to transfer ha= been uneqmvocally

- manifested.” Ly

‘This decision has now stood in the authonzed reports for over ’
20 years; and it has never, as far a3 I con find, been questioned ; .
‘on the contrary it has since been referred to as containing a
true exposition of the law in Ismal v. Ramji-® to which -
Tyab_p, J., was a party, while in Rakim Ba/cﬁ.»k v. Muﬁamc

o (1884) 0 Bom, 146 st p. 160, & (1877) 6 Ch, D. sos. .
" ® (1899) 28 Bom. 68% . ,

o~
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mtzd Ilasan“) Mahmood J,, in- dehvermo- the )udn'menh of the -
,Court expressly dlstmgmshes the case then. before him from s0 BisrKusvez

- .much’ of the- decision in Siatk Ibhram vi-Shaik Suleman'®. ds
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related to the house without in any way suggesting that the law Bﬂél Roxiins -

- a8 laid down on_this point was erroneous, . : L

The decision is also. cited by-Muttusami Ayyar, J., in Skamfa
’szz V. GuilamMakomed Dastagir Khan'®,.
; ... Here then, it anywhere, it is best s‘are deczszs,and applying
: to ‘the facts of this case the principle laid down in Skaik I2kram

v..Skatk Suleman® there can (in my opinion) be no doubt that™

. the gifc of the house was perfected in the way the law requires,
.-~ Not only was there the departure of the donor, which was

. gbsent in Shaik Ishram’s case®, but on her return to her old

residence the donor made periodical payments to the lst defend-
ant of Rs. 80 for her board and lodging. .
I say those- payments. were made, because there is positive
. evidence to that effect, and the learned Judge before whom the
evidence was given refuses to accept the. suggestion that he
should reject it as absolutely baseless. I see no such impossi-
* bility as should compel us to say the learned Judge was wrong
in this: the 1st.defendant says she was advised to take this sum
as a wise precautxon, and there can have been no difficulty m
giving effect to the advice. :
Tt is clear from the facts found in Skaik Ibhram’s case® that
the Court did not consider the retention by the donor of his
. eﬂects in the house as a circumstance invalidating the gift,
- -A. further clrcumstance which exists in this case and which

did not exist in the SZask Ibhram’s case, tends to remove all_

substance from the objection that the donor resumed residence
in thie house. It is the relation in which the donor stood to the
ob_]ects of her bounty. She was not only the mother of one
donee: and ,grandmother of the other donees, but stood virtually
.in.Zoco paventis to the winors, so that any possession she- could
be- said to bave retained, may reasonably be ascribed to an
mtentlon on her part to exercise control on then* behalf mther
than on her own, ..

. u) (wss) 1AL Iatp 12, @ (1884) 9 Bom, 146,
, ) (1892) 16 Mad. 43 at p. 45,

LTAN,
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\ 1905, The Mahomedan Law of gifts still, abounds with those
:"'_Bwéc“ig:;ER pitfalls, which belong to an archaic system of law; for the
R Mussalman community, differing in this respect from the Hindu,
: B‘“S‘U{‘;f\?f“ is for some reason or other excluded from the operation of those
. ‘portions of the Transfer of Property Act, which according to
the decisions enable a gift to be effected by a registered deed..
“But it has not been suggested beforo us that any of those plt'v
“falls except that with which I have dealt, call for consxderatloni‘
in the circumstances of this case. sl e
Objection has been taken to the order allowing 2 sets of costs,'
but I think the learned Judge Was within his discretion, .-
The result is that the decree must be confirmed W1th eosts,’
but only one set will be allowed in appeal '

Decree conﬁrmed
Attorneys for the appel]ant —-Messrs. Tyabfs, Dayabﬁm .S" Co

~ Attorneys for the rebpondents :—~Messrs. Mzrzw aml Mzrza
- and Messrs. Payne & Co.

< ACH. S AT

APPELLATE CIVIL.

. Before Mp. Justice Russell and Mr. Justice Batty.

‘1905, ~ BALVANT RAMCHANDRA NATU AND OYHERS (onmnun Pnumprs), ‘
C dpritls, APPELLANTS, v. Tur SECRETARY oF STATE ror INDIA IN COUNCIL
——— - .(om1GINAL DEFENDANT), RESPONDENT*

U

: UOnstructwn of grant=eCourt Fees Aot (vir of 1870), .vectzon,’f cltm.re 5,
proviso 3—Annual Survey Assessment whickh is remilted—Limitation Act
(X7 or 1877), schedule II, article 1j—Executive Government—TUlira
. vyires order—Nullity— Pensions Act (XX 1II of1871), section *4— Relating -
v to,” construction of—Right to hold land distinguished from the wight to.
. money or revenue—Right of an alienee of the revenue fo possession’ of land— .
*.. Holdings which an Indmddr acquires by purchase from @ kadim cccupant or
by lapse of prior ocoupancies distinguished from the vights which ke obtains .
dwectly ;from the grant ztself—-—Bombay Revenue Junsdzctzon A.ct (X of

w PRE

# Yirst Appeal No, 163 of 1903. ’
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