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L mortgaged to him.

'.I‘HE INDIAN LAW REPOBTS. [VOL YXIX‘.
APPELLATE CIVIL

quore Mr J'ustwe Ohandavarkar aml M. Justwe Aston. .

» MOTICHAND JIVRAJ GUZARATHI, owxes AND MiNAGEs OF THE , SHOP -
= uly 20,

*.8TYLED MANIKCHAND KHUSHALOHAND GUZARATHI (onl_qrg@;
PLAINTIFF), AppELIANT, . SAGUN JETHIRAM GUZARATHI: snp-
' ANOTHER (onmm.u. DEFENDANTS Nos 2 axp 3), RESPONDEN!‘S *

Reyz:stmtwﬂ Act (IIT of 1877 ), sectzons 17 () and 47—Date of emecutwn of‘j
deed—Date - of - regwtmtzon-—Pmomty-—-Moﬁgage-dee:l—-O’onstructwn—’i
Executwn qf the deed on plain paper—Subsequent registration—Complete *
transactwn—-Unpazd consideration money. :

’ “‘On the 24th May, 1900, the defendant No. 1 mortgaged ceﬂam la.nds to,.;

plalnhﬁ fot Rs. 1,300, of which Rs. 775 were in respect of past debts and Rs. 525{

_were to be advanced in cash. This latter sum the defendant No.1 did- ‘nob:
~ attempt to receive.. The deed was written on a plam paper bearing one. ammf

receipt stamp, and it was attested by two witnesses, The deed itself contamed
a recital that the mortgagor (defendant No. 1) Was, within 15 days from its date,

“to exeoute a ‘mortgage on a stamped paper and get it registered. . Tlns he fml?edf}

to do.. The plaintiff thereupon presented the original deed for regxstmtlon on;‘_tf
the 30th July, 1900, and it was duly registered at a subsequent date on'the.
payment of stamp duty and penalty. -In the meantime, on the 4th Jure, 1900, -
the defendant No. 1 sold five Survey Nos. from out of the above lands to-the:
defendant No. 2 this sale-deed was registered on the 4th July, 1900, On:this -
latter date, the defendant No. 1-mortgaged 4 more Survey Numbers out'of ‘the -
same property to defendant No. 3; and the deed was registered on the same da.y.;
The plamtlff then brought this suit to recover lns Toney by sale of the pxo ty

© Held, that-it was clear from the terms of the plaintiff’s deed that legally th

. 'mortga,ge therein contained began to operate from the date of the document, that
s, in other words, it was not a dosument which merely created a right to demand
. ano’oher docnmant, but created as between the partms a char, ge i the nature of af

mortgage. -,

Purmunandas Jq,wa'ndas V. Dkarsey mrjz(l) followed.

Hald, further, that the non-payment of Rs, 525 by ‘the plamhff conld notf

affect the nature of the document itself or vary its terms: the defendant No. 1
could sue to recover the unpald remainder or for damages. '

" Held, .also, that-the plaintiff's document, though registered later than the».
deeds of defendants Nos. 2 and 3, was, by virtue of its prior execution, entitled t6
pnonty over them under sectxon 47 of the Regmtratmn Act (TLL of 1877).

¥ Second Appeal No. 215 of 1904
() (1885) 10 Bom, 101,
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" {BECOND APPEAL from the de(nSlon of C D 'Kavxshwar, Fxrsb

passed by P J. Talyarkhan, Joint Subordinate Judge at Na.sxk
- Suit to recover money by sale of mortgaged property. - .

2. 0n. the 24th May, 1900, the defendant No. 1 passed in favour of ‘

the plalntlﬁ‘ a mortgage-deed for Rs.1,300, wherehy he mortgaged
‘his lands and houses. The deed was .written on plain paper and.
‘the mortgagor’s signature undernea‘rh it was taken on one anna

recelpt stamp. - It  was. attested by two witnesses, The deedl
itself. contained recitals that it was passed on a plain. paper-

because no stamped paper could be procured that day, and that

the -mortgagor -was, within 15 days of its date, to procure a
sta.mped paper, pass the deed thereon and get the same reglstered
The deed was in these terms ‘

Mortga,oe-deed. R *  On this day to the person takmg the »

morte;age-deed in writing Rajeshri Motichand and Jivraj Vani, * %

I the _person passing this mortgage-deed in writing, Ganpati valad’ Sakhfua.m ‘

%7 .. % pags this mortgage-deed in writing for a reason which iz as
follows =T borrowed from you the prmclpal sum of Rs. 1,300, viz., thirteen

hundred, of the Surat currency. * LRI IR W £ -%

“In all Rs. 1,300, In security of the same (I mortgage to you) immovoable .

p1operty, viz, lands and houses. ¥ ¥ * . ox

<, have mortgaged to you this day the above- mentloned lands and house and

_vacant lands for the amount of money mentioned above and have gwen the
. possession of the same to you. You will therefore carry on the management of the
‘same either yourself or through somebody else whom you may choose. ~ As tothe
-income "which may be realized the same is to be credited at first en dccount of

the interest in respoct of the said amount, and if there should remain any surplus

the same is to be eredited on account of the prmclpal amount, The houses may.
be given to any person whom you like on rent, and rent noted in respect thereof

taken .from him. . . As to whatever may be realized in respect of rent, the game

‘may be crodited on account of the said amount. ~ As to any breakago or pulling

-down ‘and tiling and turnmg up of the tilesand such other things, the same will.

be done by me. . I will not put you to trouble in regard thersto; In case you'
are reqmred to do it, I'will pay off the expenses which may be ineurred (together) .
with mteresb at-the rate of 2 per cent, per mensem, and I will. myself pay the -

Government dues in respect of the land -and the local fund cess also. -In caso

-you are required to make any payment in respect of the propertxes mortgaged "

‘I will pay interest in respect of the said Amount at the rate of Iis. 2 per confum
Per mensem. ~ Till then the lands are to Femain in your possession. T will pay
in full the said amount, Z.e., prmexpal amount, together with intérest, whenever

you make demand for the same. In case of default of payment you may recover :

fiz“

SAGUN. .

. j _v190v4: '-" -
:;Gldss Subordlnate Judge, A. P;; at Nasik, amendmg the decree ,,Mofmmn



~ MOTICHAND

o ®e o
Bagow, -

o the same by efEeotlng sale through (the mberventlon of) the Cour )
. there be deficit, I am {o pay the same personally, Should any person cause
. any obstructlon to the gaid lands, houses and vacant piece of land, I am’ to’ get’

. paid i in cash: This Rs, 525 the defendant No: 1 (morbgagor) Wés
;.to receive. later on; but he subsequently changed his mind’ amd=
never tried to- receive it. Neither did he procure the stamped :

"execute the promised docurent and get it regxstered

"the survey ‘numbers included in the pla.1nt1ﬁ"s mortaaae~b0nd;

_THE INDIAN LAW. REPORTS. . Lvop XX

the same removed -at my own expense. I will not allow. you to be troubled for:
it. ' The particulars in respect of payment by you are as follows:-—Re." 195

- which were found payable to. your shop and Rs. 525, viz., five hundred and

twenty-five, which were taken in all for the purpose of my marriage,. assessment
and making payment to the Sowcérs, makmg in all Rs. 1,300, the payment

;whereof I have recéived in full. There i Jsno dispute as to the receipt of money.

T ought to have on this lunar day ngen you in writing this morfgage deed on:
. stamped paper as mentioned above in a proper manner, but asa stamp could not
. be had at this place I have given in writing this mortgage-deed on ordms.ry

paper. - I'will, therefore, within fifteen days from this day, having. brought &

: stamped paper, give you inwriting the mortgaae-deed on stamped paper and get
i€ rogistered.  This mortgage- deed is duly given in writing i in my.presence. of
me own frea will and Pleasure,

Attestatmns—-— ‘ o - | One: a\Snna. Recelp{; I
: - Sta
v1. Damodar Muap Marwad1— e mp:
* . my signabure, my ownhand . L Ganpati valad (son “of)*

.7 writing.. e Sakharam M\.lt.hal —my

- 2, Ramdatt Belgaumkar—my . | own handwriting %
‘'signature, my own hand- o : -
wntmg. :

Out of the eons:deratlon mouey of Rs. 1,300 for the above bond 3
Rs. 770 were on account of pasb debts . and Rs. 525 were t0.be

paper as stipulated in the deed, and tock no steps. Wha,tever to;

" On the 80th July, 1900, the plaintiff presented’ the mortgao—
deed on plain paper for regnsbratlon. The reglstermu ofﬁcer _
réceived Rs, 15 as stamp.and Rs, 5 as penalty ot the 16th Augus ,ij

11900, and endorsed on the document a note that the’ documenfr
Was properly stamped.. It was duly- remstered later on.~

-In the meantime, defendant 1; on the Ath I une, 1900, sold 5

to defendant 2 for Rs, 500, of which Rs. 400 were for'past : debt‘é

‘and. Rs 100 were paid in cash Thls sale-deed Was remstered
on. the 4th July, 1900,
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On the' 4th July, 1900 defendant 1 mort«awed 4 othor surv ey L 1904, :
umbers, )a.lao included "in the plamtrf’f’s mortgage-bond;, to'  Momonsyp
f“'{fdefendant 8 for.a past debt of Rs 300 Thlq deed was rernstered '
“:on-the same day. . .~ - : 3
The: plaintiff thereupon ‘filed this surt to recovor Rs. 775 and'
mterest\by sale of the mortgaged property a.nd the deﬁclt (1f any)
- from the defendant 1 personally, : '
- The Suborflmate Judge passed a decree in plamtrﬂ' s fa.vour for :
" the amount claimed ; and ordered “ On default, the amount to be
.;."’reCOVered first by selling such of-the mortgaged properties as are:-
" not transferred to defendants 2 and 3, and in case there is a deﬁcxt
then by ‘recovering -the same rateably from the propertles. ‘.
o transferred to-defendants 2 and 3 on their failing to pay the same
’::tV1th1n three months from the date of its ascertainment. If even.
: :then there is a deﬁcxt the same to be reeovered from defendant 1
f.per%onally ‘
=~ On: appeal the Flrst Class Subordinate J udge, A P., held tha.t '
nthe ‘plaintiff’s mortnage-deed was not acomplete mortgage-deed -
son-the date it was executed, but it was something more than a
- draft, a.nd that it did not take effect in preference to the purchase--
~deed of ‘defendant 2. He. therefors amended the decree passed.
“by the Court-of first instance by rq]ectmg the claun as aframst 5
isurvey numbers sold to defendant 2. , '
... The plamtrff appea.led to the ngh Court.

MoT:iouasDp .

N
. BaqUN.

“‘R.‘R Desat, for the appellant.
" 7. .Ranade, for respondent \To 1,
M. ] Bodas, for respondent No. 2

: CHANDAVARKAR, J. -—The lower Appellate Court - has held
_that' the’ “plaintiff’s deed was not - “a complete mortgage” on.
the date of 1ts ‘execution, because, that Court observes, “the .
statement in the document and the plaintift’s deposition. show
that it ‘was not the mtentlon of the parties to getsthe document
2 regrstered and. use it as a mortgage-déed.”” But the terms of
<+ the document are clear and they cannot be varied or : contadicted
by any:oral evidence, According to those terms, the property
~ stood mortwarred on the day tbe documcnt was ezecuted and‘
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1o

‘.I!‘Ion'cn_nn : [
' - -to you immovable property,” and then the property is described. -
- That is a term creating an ‘actual mortgage, not one merely

v
. SAGE¥.

“Pammount‘mtentlon of the’ pa:ftles Jones V. Reynold3(~
~Olapman v+ Towner”®), : :

"’defendant No. 1'at the date of the document only Rs. 775 out't of
;Rs 1,300, because Bs..775 -represented a debt then due from the
N defendant to the plamtlﬂ’ and that debt formed a part of the con’
. SIderatlon for the miortgage, ‘But, the non-payment of Rs 525
cannot affect the nature of the document itself. or- -vary: er

‘ 'Was executed. v

<y

) THE INDIAN LAW REPORTS [vo XXIX:

that by v1rtue of-the document 1tse1f Defendant No. 1 beams by.
.saying in the documert:. « In security’ for Rs. 1,300 I mortgage

agreeing. to' create -oné. ' That’ stch” was the mtentlon ‘of " the. .

_parties is rendered clearer by what follows in the document afteg:

the descnptlon of the property.. Défendant No. 1 theré says: “I-
have mortgaged o you this day the above-mentioned Iands and

house; and vacant lands for the amount of ‘money mentioned -

above? It is clear from . thesesterims of the document tha.t

legally the mortgage beo'an to operate from the date of the dociz<
-ment—that, in othér words, it is not a document - which- merely

created a right to demand another document, bub created as

: between the partiés .a charge in the nature of a mortgatre ~The
transfer: of the property to~the plaintiff was by the terms:coni:

templated with the execution of the document itself, “The lower*

. Appellate Court has’held otherwise and treated it vxrtually as'a

bargain paper on the ground that it 'is a term of the document
that the defendant should within: 15 days from the date; .of-fflts

*execution give in writing.a mortgage-deed ona stamped paper’ and':
- geb it registered. But, 45 was held by this Couitin°Purmanand=-

das Jiwandas v. Dhavsey Firji®, “although’ such a provise-has’
an important bearing on the Guestion whether an actual- demlse

“was infended, stdl it has been often ruled that where words~of-

present demise have been used, the question must depend onthe -

1t is true that the phuntxﬁ' must be treated as havmg

It Was not a term of the document that. t\" N

(1) (1885) 10 Bom.]Ol abp 104, e (1841)° I.Q B. 506, 516,
3} (1840) 6 M.» &W, 104y :
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of. the plamtxﬁ' as mortgaﬂee should come into- operatlon astothe . 1904
whole or,part of the consideration money only on- payment of the Moncnun
whole. “If a-part remained unpaid, the defendant could sue to -
f'recover it or. for damages ; but all the same the plaintiff would
be'entitled from the date of the document® to hold the land as-
securlty for so much as was paid then, The fault was not the -
’p}amtlﬂ’s that only a part but not the whole of the consideration
money: was paid. It was the first defendant who was to blame,
because, as found by the lower Courts, after having executed the :
mortgage to the plaintiff and promised to receive the rest of the
money. (Rs 525) later on while executing a mortgage on .a
stamped _paper, he, in-breach of that agrcement, went and
mortgaged the same property to defendant No. 2 for the same
amount, which the. plaintiff had bound himself to a,dvange.
Under these ‘circumstances, the plaintiff is entitled to hold the
mortgage good for the sum of. Rs. 775. Though the plaintiffs
mortgage was registered after the 2nd defendant’s, yet as it was
'prior in point of execution; it operated from the latter date, and .
‘the case is governed by our decision in Second Appeal No. 221
’of 1904 delivered this day®,”
" “We reverse the decree of the Iower Appellate Court and restore
that of the Subordinate Judge with costs of both the appeals :
on detendants 1 and 2, except-defendant No, 8’s costs in - this
. Court, which must be paid by the appellant. Defendant 9's
B 010%3 objectlone are reJected a8 no Ooutt-fee was paids .

SAG UN’.

: : " Deeree reversed.
) Adnfe p. 42. ’

| ORIGINAL CIVIL
.i?efbre Sir L. H J enlins, K-O-I.E., Olﬁq“ Justice, end My. Justice “Ru‘ssell. :

‘BACHOO fIARKISONDAS (or16INAL, PLAINTIFF), AI’PELLANT,.D MAN- - --1004
KOREBAI AND OTHERS (ORIGINAL DerENDANTS), RESPONDENTS® * *  January 26.

Hmdu Law—AdOptwn by wwlow— Authority to adopt—Jomt Famtly—- ' L -
B zft to dauglzter out of joint. properiy—Lzmws of prepriety.. T
E Where the Widow of & deceased coparcener in a joint Hindu family, under an o
_anthority ‘to adopt, givén to her by her husband’s will, adopted a son, and; prioy
to such adopt.on, a nosthumous son was born to the other copatcener,-

R T_“j _%smt No. 128 of 1901 ; Appeal No, 1244,
B1185=1" "
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