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e ,-;Where an appeal is ptesented from a deeree dlrectmg asale of . 1905
. property in dispute in a suit, then the only course is to take such SHIVIAL
- steps as will secure that, by stay or otherwme, no detriment shall Bx::}vw ;
be suﬁ'ered by the appellant in case the appeal succeeds, Sfx;i;v; )
. Noeffectual steps in this direction were taken on behalf of the -
mmors, and the result is that in the absence of fraud, collusion
or any other’ dlsquahfymo circumstance the title acquired under :
the Court-sale cannot be successfully impugned, .
“Therefore the deerce should be confirmed with costs, Two
sets to be allowed.

o Decree confirmed.
" . =

'G.AB.' R.q

CRIMINAL APPELLATE.

Bgfare Mr Justice Russell and Mr, Justice Aston on reference bqfo're
Mr. Justice Batty.

EMPEROR 2. JETHALAL HURLOCHAND.* . 1905,

" Criminal Procedure: (‘ode (dot V of 1893), sections 2383, 289—Joint trial q‘ © . Mey29.
- different decused—Receiving stolen properly at different times and fromw »
dqﬁerem “persons—=Same transaction—Indian Penal Code (Aet XLV of

‘ . 1860), sectzon 411,

A theft was committed of certain propelty including orna.ments S was one
- _of the persons who received the stolen property from the thieves. § disposed
of the property to-several persons, and being indobted to J he gave a portion.
. of the property toJ in satisfaction of his deht. K was found to have in his
Possessidn o portioh of the property identified as stolen in the same theft, but -
" there was nothing to show when he received it and from whom. Under these
" ¢iremmstances the three persons S, J and K were tried together at one trial on
charges of receiving stolen property knowing it to be stolen:
Held by Russeit and Barry, JJ., that the three offcnces ao-amst the
" thyee accused S, J and K were distinet offences which could not be regarded as
~ offences committed in the same transaction within the meaning of section
" 939 of the Criminal Procedure Code, and that the trial of the three accused.
" together ‘was in confravention of the provisions of section 233 of the Code and
~ was therefore illegal.
Per BatTY, J :—¥%The offence pumshable under section 414 of the Indian
* Penal Code is that of voluntarily assisting in disposing of stolen property and
 therefore must necessarily form part of the same transaction a3 tho receipt by

.- %2 % Criminal Appeal No, 571, of 190k
B 464~6
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the p&son fo whom it is so disposed of. Tt necessarily involves .manifest
criminality in both persons at one and the same time when both offences are -

. committed.”

#TPhe words of section 239 of the Criminal Procedme, 1898, are, to say the
least of it, ambiguous, if intended to include in the same transaction s series of
‘acts one or more of which had been done at a time hefore the parties to.the
subsequent acts had anything to do with that transaction. The illustrationg .
to the section seem to suggest that the persons to be jointly tried must bave~

" been associated from the first in the series of acts which form the same trans~

action.”
“The inevitable result appears to be that the proceedings of the Mamstrate

_were illegal and a nullity . . . Thera has been no legal trial. -There has

therefore been no legal acquittal and there is therefors neither appeal against.

acquitta,l nor acquittal to reverse, and the guestion whether the accused should

now be legally tried is a guestion not for judieial decision bub for the coi)sidéij-,

ation of the authorities with whom it rests to proceed with a prosecutmn
Subrahmonic Ayyar A& King-BEmperor® foIIOWed

- APPEAL under sectxon 417 of the Cmmmai Procedure Code
(Act V of 1898), by the Government of Bombay, from the order
of acquittal passed by 8. Padamji, Additional Sessions Judge of
Ahmiedabad, in appeal from conviction and sentence recorded by -

- On the 22nd August 1903 a theft was committed by certam
Bhils at Baroda, of property valued at Rs. 7,000, The Bhils dis- .

~ posed of the property to several persons, of whom Sahebdin

(accused No. 1) was one. On about the Sth September 1903
Sahebdin disposed of the property to Chhotalal and Mansukh :
and gavea portion of the property to Jethalal (aceused No. 2) in -
satisfaction of the debt of Rs. 1,185, which was due by Sahebdin
to Jethalal, and which was the balance due-on an account which

. had been running 10 or 12 years, A further portion of the

property, identified as stolen, was found hidden in Kila’s (accused -
No. 3) field in an earthen pot : and Kila’s explanation regarding

~ the same was that it was placed there with his knowledge and

consent by a Bata. Beyond this statement of Kila there was
no evidence in the case to show how he came by that property.
The three persons, Sahehdin (No. 1), Jethalal (No. 2) and Kila,
(No.3), were under these circumstances tried together at one trial
by the 1st Class Magistrate of Ptmch Mahals for dhe oﬁ'ences under

(1 (1901) 25 Mad ol
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”sectlons 411 and 414 of the Indian Penal Code, At the trial the

" charge under section 414 of the Indian Penal Code was withe .

- drawn, “as section 411 contained the g1st of the charge against”
;the accused,

- The three accused were conv1cted of the offence charged and

Sahebdm wag sentenced to suffer two years rigorous imprison-

- ment; Jethalal was ordered to undergo three months’' simple
imprisonment and to pay.a fine of Rs. 1,000 ; while the sentence
-that was passed upon Kila was one month’s rigorous 1mpnson-
»ment ' . .
Jethalal alone appealed against the conviction and sentence,
‘and the Additional Sessions Judge of Ahmedabad reversed both
on a consideration of the merits of the case against the accused
’ fand acquitted him, :
" The Government of Bombay appealed to the High Court

under section,417 of the Criminal Procedure Code (Act V of

1898) atramst this order of acquittal.

-In’the High Court it was contended on behalf of the accused
that 'his frial, which took place along with his co-accused
Sahebdm and Kila, was irregular and illegal,

- The appeal was first argued before a bench composed of Russell
' ~and Aston, JJ., but their Lordslnps, havmc differed in opinion,
delivered the. following judgments.

RUsSELL, J.:—The second accused in this case, Jethalal Harlo-
chand, was convicted. by the Magistrate, 1st Class, Panch Mahéls,
of receiving stolen property knowing the same to be stolen-
(section 411 of Indian Penal Code) and sentenced to three
months’ simple imprisonment and Rs, 1,000 fine or, in default,

further simple imprisonment for three months.
 _The second accused appealed and on the 9th June 1904 the
_ Bessions Judge of Ahmedabad ordered that the accused be
‘discharged and the fine, if paid, refunded.

The Government of Bombay appealed from this order and
. the case was fully argued.before us by Mr, Branson for the
accused and the Advocate-General and Government Pleuder
for the Crown. 4
- Before dealing with the arguments it is necessary to state
some prehmmary facts.
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+In-the month of August 1903 a large quantity of property -
comprising gold and pearl ornaments, diamond ornaments,
‘silver ornaments and pots and clothes were stolen -from the .
house of one Khanderao Ganesh of Baroda City.." The value -
"of the said property was Rs. 7,000 or thereabouts. - The com- -

~ plainant at once gave a list of the stolen articles.to the -
" Baroda Police, Inquiries were made in Baroda and British-
~Territory and in October the Chief Constable of Kalol gob -
".information that the thieves and property. werein Kalol, but

owing, it is said, to delay in getting detailed particulars from

(Baroda he was unable to carry on a regular investigation till

December, In that month the Baroda Police and .complainant
joined him and the result of their inquiries was the production -

© of property roughly valued at Rs. 1,700 and in the- institution

of proceedings against both thieves and three receivers who-
were Sahebdin (No. 1), Jethalal (accused. herein) (No 2) and -

- Kila Ranchhod (No. 3) in this case. On the night of 1st March -

1004 the whole of this property including an acqulttance
(Exhibit Z) was stolen from the Policc guard. . h
. The first point raised by Mr. Branson for Jethalal Was that '

' ha,vmg regard to section 239 of the Crnmnaf Procedurs Code,_
- these three alleged receivers should not have been. charged and.

tried jointly. Ttshouldbehere mentioned that all the three accused
were charged with offences under section 411 and section 414 of

* the Indian Penal Code, but the Magistrate at the becrmmng of hls .
' _]udgment says :— As section 411 contains the gist of the charge

against them section 414 is withdrawn” Inow read wn emtenso the
charges framed against the three accused at pages 270 271and
272 of the Record. From these charges it will be seen : (1) that .
Sahebdm (No.1) is charged (a) during the latter part of 1903 at

" Goraj or elsewhere in Kalol having in his possession certain of the -

property specified with guilty knowledge, (b) with assisting in
disposing of the same to three Banias Chhotalal, Mansukh and
Jethalal, (¢) with-a previous conviction for a similar offence ; (2)

* ‘Jethalal is charged that he between Augnst and December 1908 at -

Kalol received from Sahebdm and retained certain of the property :

iwith guilty knowledge; (3) Kila is charged wikth in thelatter -

part of 1903 having retained in his possession a sxlk border
which he had reason to believe was stolen. -~ -7 o e
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From »these it appears that there were the followmg transac- 1908, - ‘
tlons _— ‘ - -+ - EnrEror

(]) Asto Sahebdm : o ’
: ‘(a) having in his possessmn certam of- the property ab
G’OI‘&J or elsewhere ; . S :
- (b) assisting in dispesing of the same
- . (i) to.Chhotalal, '
N "+ (ii) to Mansukh, -
> (iii) to Jethalal; :
(c) a. previous conviction for a similar offence.
(Z) As to Jethalal having received from Sahebdin at Kalol B
and retained certain of the property. '
~ (8) Asto Kila havmo' retained. property (a som') at a place
~ not specified. ' : ,
It is important to observe -here that the charge under section
414 of the - Indian Penal Code of assisting {in concealing stolen
property was withdrawn by the Magistrate. Therefore the only
~ charge we have to deal with is receiving stolen property with-
guilty . knowledge. This being so it is clear from the above
charges that the different receivings of the stolen property are
all different transactions. Each alleged receiving took place
at a different time and ,a different place. Again as to the pro-
- perty received, Sahebdin received more of it than Jethalal is
said to have received, while Kila received property with which °
‘neither of the other two had anything whatever to do.- Neither
. of the accused. is charged with- abetting the other, as in fa.ct
they could not be. - <
T fail to see how the different oﬁ'ences charaed agamst the
three accused can be said to have been committed in “the same -
transaction.”  The transactions were all different. The decision
of Queen-Empress v. Fakirapa®™ is directly applicable. There .
it was held that ifin any case either the accused are likely to
be bewildered in their defence by having to meet many discon-
“nected charges. or the prospect of a fair trial is likely to be
endangered by the production of a mass of evidence directed to
many different matters and tending by its mere accumulation

v. ’
JETHALAL, .

i (1) (1890) 15 Bom. 491, .
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to mduce an undue suspicion against the accused then the pro- :

priety of combining the charges may well be questioned. -

I shall proceed to show how accused 2 must have been be- -
wildered in his defence and his fair trial endangered by the

. production of a mass of evidence directed $o many different mat~
- ters with which he had nothing to do.- In the first place, what

possible connection was there between Jethalal and accused No. 37"

- You have only to read the Magistrate’'s. judgment as to No. 3

(which I do at page 20 of his judgment) to see. that the case of
No. 3 has nothing whatever to do with that against No. 2 or No. 1.
Again, how could it possibly be relevant to the ease against .
No. 2 that No.1 had been ten years before convicted of having -

* received stolen property ¢ No.2 when he was cross-examined _
" by the Magistrate denied knowledge of No. 1’s conviction, Even

if he had known of it could it be relevant against him? Suppose
that No. 1 was giving evidence against No, 2, could Counsel for

‘the prosecution have been allowed to ask No 1if he had been

50 prevmusly convicted ?

Adam what posmble evidence awamst No. 2 do the followmrr
witnesses give, viz,, Nos. 4, 5,6, 7, 8, 10, 11? - Absolutely none.
Tt is-true that Nos. 5 and 6 were questioned in cross-examination

~ as to Jethalal’s bemg at the Police gate but neither of them know
anythmg about it.

But the most grievous injustice was done to Jethalal by )
the fact that his pleader had no opportunity of cross-examining
Sahebdin, Jethalal was the only accused who ‘appeared by a -

- pleader, Sahebdin and Kila being unrepresented by any pleader.

Jethalal’s case” was that he had had an aceount with Sahebdin

~ which was adjusted in April 1908 when Rs. 1,185 were found

due by Sahebdin to Jethalal. That on or about the 9th Septem- .
ber Exhibit 29 (1) was written by Jethalal which showed that
that account was squared by the ornaments being taken over

in satisfaction of the debt (Rs, 51 being remitted).: That on the

19th September Jethalal gave Exhibit Z to Sahebdin which was
an acquittance, - In his statement to the Magistrate in writing

~ Jethalal sets forth his case at lencrth That statement has been

received in evidence and filed in the Record and must be taken
into consideration. Sahebdin’s ease-as.disclosed in his crossa



VOI)Q;XXIX] © BOMBAY SERIES

_examma{non by the Maglstzate was that the ornaments were not -

taken by Jethalal in satisfaction of debt, but on the contrary he -

himself paid cash to Jethalal at Halol and that he had received
the cash from the sale of cotton, &e., nob a very likely story
when- we have regard to the * pecuniary position of Sahebdin

as disclosed in the evidence. Sahebdin’s statement to the -'

- Magistrate is nothing like a confession; on “the contrary, it
s Wholly self-exculpatory and looking af Jethalal's case is
absolutely condemnatory thereof Jethalal by the course pur-
sued at the trial has had no opportumty of cross-examining

Sahgbdm on his statements and in my opinion has not- had.

anything like a fair trial. The Government Pleader in his reply
was driven to- suggest that questions put to Sahebdin by the
" "Court at the instance of Jethalal’s pleader should be deemed
equivalent to a cross-examination of Sahebdin, I cannob agree

with this suggestion. On this question of mis-joinder of charges - -

T would refer to Kumudini Kanta Guha v. The Queen-Empress (U,
In my opinion the above combination of charges is not a

‘matter which can be cured by the application of section 537 of -
the Code of Criminal Procedure: see Subramania Iyer v. King-
" Emperor @, and although the point was not taken in the  Court-

below it is competent for this Court to entertain it. For no

consent of the accused or his pleader will cure any want of

jurisdiction or any irregularity in the trial which may have
affected the result so as to cause a failure of justice : sec Tie

Queen v. Bholanath Sen @, and compare The Queen v. Bzvhonatlz »

Pal D,

" Inasmuch however as after the careful dxscussmn of the case
against accused No, 2 it is undesirable to decide this case on.a
technical objection' I proceed to deal shortly with the merits,

~and upon these I am not prepared to find No. 2 guilty -of an

offence under section 411. In the first place I am satisfied that

in April 1903 there was an adjustment between him and -

Sahebdin v‘vhen Rs. 1,185 were found to be due to him." The-

@) (1900) 28 Cal. 104, . (3) (1876) 2 Cul. 23.-

@ (1901) 2871, A. 257: 25 Mad 6]. 4) (1869) 3 Beng. In R. A, J. Cr, 2
3 Bom. L. R. 540. . . . .
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book containing . the adjustment has ,Joeen handed baek to
Jethalal which would not, I apprehend, have been done if ‘the .

‘prosecution were satisfied that that entry was a false one.  This

then establishes the foundation of Jethalal's case. The next

fact which I think is proved i§ that witness No. 9, Ishwar -

Ranchhod, was given some pearls of Jethalal's by Gordhan
Master to be valued. Ishwar is a witness for the prosecution,
and I see no foundation for suggesting that he is not a witness

to be believed, Gordhan who is called for the defence corrobor-

ates Ishwar. Again, ﬁhe witness Dalpat Naran for the defence
(No. 30) who formed one of the Panch to value the ornaments -
in question of Jethalal gives evidence which 1 see*no reason

“to disbelieve, Dalpat says the other member of the Panch was

Premanand. Premanand was called for the defence (No. 82).:
Now . this witness disappeared and a warrant had to be issued .
for his arrest. He has a house next to the Chief Constable .
although he says he does not live there. In examination he -
says “I do not remember that Jethalal received any ornaments:

_from Sahebdin. I do not remember any discussion with Dalpat.”

I have no mforma.tmn as to whether there was such discussion

“or not. I did not know at all what evidence was expected from:

mein the case.” The question occurs to me on this —1If so Why

" did he abscond ? I have no hesitation, having read this witness’ -
‘evidence over carefully, in saying that in my opinion this -
"witness has been ¢ got at *’ by some person or persons on. the parb

of the prosecution. If this be so, what inference can we draw.
‘except that the accused No. 2 has not been fairly dealt with? ..

In my opinion, therefore, there is no sufficient reason to
disbelieve accused No. 2’s story that he did get the ornaments '
valued before he took them over in satisfaction of his ‘debt. If .
this. i3 so, is it likely that the accused if . he believed or had
reason to believe the things he took over were stolen property, -
would have consulted .five persons as to what the.value of the

_things was? It seems to me that such conducteis utterly.

inconsistent with his believing or havmg reason to beheve thab
the things were stolen, ’
. The next point to consider is Whether J et.halal 1£ he ha.d the g

guilty knowledge imputed to him, would ha.ve been hkely to
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'prepare Exhlbxb 29 (1) which on. its face shows ‘that the
‘ornaments in detail were in his possession. I eannct conceive
“how he  could have done so if he had the guilty knowledge
Then it is said if this was a ‘genuine and innocent transaction
-why does 1t not appear in Jethalal’s books. No doubt if it had
‘so appeared it would have gone further to establish- his inno-
"cence, ‘but the absence of this cntry from: the-books does not
to my mind outweigh the consideration I have above .referrad

_'t "As to the discovery of 29 (1) I see nothing incredible in if -

nor do'I think that any inference is to be drawn against J ethalal
by the fact of his advocate handing it in a sealed packet to the

‘Magistrate at the time he did with the request that it should .

-nob. for -the present be disclosed to anybody. Looking at the
“way .in which the witness Premanand was tampered with T
should -say it was a wise precaution not to let the prosecutlon
“see Exhibit 29 (1), otherwise they might ha.ve a.ttempted to
_discount it. I cannot believe in the theory put forward by the

~ Government Pleader that 29 (1) was fabricated i in Ja,ll by a,ccused v

B and handed to Gordhan there.
-+ Mr. Branson made a great point of the statements of the Chief

’ Constable as to the alleged denial by Jethalal of possessxon of the

“ornaments and of all knowledge of accised No. 1. * The complain:
ant has - also gwcn a quantity of evidence as to Jethalal’s denial
- of the ‘possession of the anklet (E). I am not disposed to placo
implicit reliance on the Chief Constable on this point nor on the
“complainant. = It all depends upon how the questions were exactly.
put to the accused. If.he had ‘taken ‘the ornaments ‘over from
" Sahebdin in the way his case is he d1d I can understand hls ab
first admitting that they were stolen property.

~ La.stly, we must have regard to. the words of section'411 as to
- Whlch it han been held that it is not sufficient to show that the .

accused petson was careless, or had reason to 'suspect that the
: property was stolen; or that he” did not make sufficient” inquiry
. to ascertain whether it had been honestly acquired': per Melvill
J.in Empre.fs v. Rango Timajs M. Upon the whole, therefore,
I am of opinion that the order of the Sessions Judge for the

§ acqulttal of Jethalal should be confirmed, For, lookm« at the )

B ; ) (1880) 6 Bom. 402 :
B 464-7 .
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opmxon I have formed on the merits of the case, it would in my.
opinion be a useless waste of public time and money for the -
accused to be sent for a fresh trial. The present caSe has been -
hanging over his head for 16 months and I am clearly of
oplmon that he should not be tried again.

‘ As'roN, J —This appeal was argued on Thursday aftemoon last
and Mr., Branson for the raspondent, Jethalal accused No. 2, had
taken some time in replying for the respondent.. It was next
day when in resuming his address he took the point that the
accused No 2 ought to have been tried separately, and urged
that Jethalal was prejudiced iu his defence because he was not -
able to call accused No. 1, Sahebdin, as a witness; No such
point bad been raised in either of the lower Courts. Althongh
Sahebdin denied that he bad disposed of any of the properby
to Jethalal, it was the case for the prosecution that the property -
recovered by the Police from Jethalal had been received by him
from Sahebdin, and this was the account which Jethalal himself
relied on at his trial and it was patt of case for the prosecution
which the Magistrate believed. Yet it has been contended at
this.late stage that Jethalal was pre‘)udxced because he. could not .
eross-examine Sahebdin. ’
.. As to the legal merits of the ob.}ectlon. It is clear from the
record that each of the accused was charged under both sectlonsﬁ

- 411 and 414 of the Indian Penal Code and stood so charged up :
" to when the Magistrate was writing kis judgment. The Magis-

trate in his judgment does say that the charges under section

414 are withdrawn, but it is clear that this ‘was merely an

inaccurate mode of expressing his intention to_suspend inquiry

into the charges under section 414 as in his opinion the gist of
the charge against the accused was contamed in section 411,

The record shows that the case and evidence for the prose;-

r,.cutlon were that Sahebdin accused 1 had dishonestly . recelved
-stolen property and disposed of it to Jethalal avcused 2 who in

turn had dishonestly received such property from Sahebdin know-

- ing or having reason to believe it to be stolen. Such charges
_can be tried together : see section 289, Criminal Procedure Code,

and L’mperor v. Keshav Krishna ®. In this vxew ‘it s not neces-
() (1904) 6 Bom L R. 361, .

>
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sary for me to discuss the wider - questlon whether the word C 1905,
- “ transaction ” being a word of wide significance, the various  Eumrerom .
‘recelpts and disposals of the proceeds of one and the same theft JETHATAL

dre not ramifications of the same transaction. But T ,will add

~ here that looking to the very late stage at which this objection
to the joinder of charges has been raised, I would if I had
arrived at a different conclusion on the above pdint have held
that the accused No, 2 Jethalal should be retried. For this is an
: appeal by the Crown to which the right of appeal from an order
of acquittal is given by the Legislature and we are asked to

- reverse.the Additional Sessions Judge’s appellate order of acquit?
tal because it was made in a perfunctory inquiry on arbitrary
grounds.. To concede the contention of the respondent’s Counsél
“that to order a retrial would be persecution of the respondent
Would be to render nugatory the right of appeal accorded to the
Crown by the Legislature and I am unable to adopt the view
that the Crown in suing for justice in this Court is seeking what -
will amount to persecution of the respondent who made no
obJectlon in either of the lower Courts to the joinder of cha.rges

~ and adduced all his evidence to answer the charges.” = -

The evidence in the case has been reviewed and dlscussed by
the First Class Magistrate, Mr. Vernon, in a conspicuously fair
and painstaking judgment. It has been dealt with in an unsatis-
factory manner in the perfunctory judgrient recorded by the
'Additional Sessions Judge who has entirely falled “to grasp the
leading features in the case, - -

. The First Class Magistrate has put out of. conmderatxon part

of the prosecution evidence which, when the whole evidence is

weighed together, seems to me to be of more weight than the

Magistrate attached to it. In so doing he seems to have been

influenced by the fact that at a late stage a narrative prepared

. for the defence was put in by the defence accusing the Chief
-Constable of trying to obtain a bribe from the accused Jethalal,

-If it were necessary to decide in this case how much truth or
appearance of truth there is in that accusation, then as witnesses,
including Police witnesses, ought to be able to count upon fair

. treatment in a Court of justice, as well as the accused, the ques-
~.tion would arise whether looking to the stage at.-which that
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accusatlon was made, the mode in which it was brought forward
~and the flimsy materials on which the accusation rests, that

. accusation is not one which in common falrness may be safely '
: dlsregarded in this case.

- But it appears to me quite unnecessary to lengthen thls ]udg~
ment by discussing a number of side issues raised gt the hearing,’
or to rest my conclusions upon the Police evidence in. this- case,

“For-apart from the Police evidence as to the conduct of ' Jethalal

. ‘there is material sufficient in my opinion to enable me to come to -

a clear conclusion. Therefore in order to shorten my judgment °
1 'will tonfine attention to certain features in the case which in
my'opinion are established beyond room for question or doubt. -~

First of all it is known that in August 1908 there  was a theft -
of property of considerable value—about Rs. 7 OOO——at the house :
of complainant who is a Magistrate. - - :

* Sahebdin, accused 1in this case, stands convicted of havmg ‘
dJshonestly received part of the stolen property from the thieves, -
and we know that out of the portion he recéived he passed on a-
part to accused 2 Jethalal including a silver anklet called Exhibit
G early in September 1903. We have that date because Jethalal

" says he gave the acquittance of which Exhibit Z is a copy (dated
. 19th September 1903). Some days affer he received the property

‘with which he is concerned including Exhibit- G from Sahebdin,

. ‘and thus we have recent possession of stolen property traced to

Jethalal, From such recent possession of stolen property a Court

" may presume that Jethalal received it knowing it to be stolen

unless Jethalal can account for his possession satisfactorily— -

- section 114, Bvidence Act, Il1.(¢)—the inference arising. of course
- from the absence of satisfactory explanation and not ftom t.he'
‘ mere recent posgession of stolen property. . .~ ...~ e

-~ Now, is this possession of Jethalal of property reeently stolen
satlsfactorxly accounted for, or do the facts and circumstances .
proved in the case show beyond room for reasonble doubt that he-
‘received or retained this property, dishonestly knowing or ha)ving"

~ reason to believe it to be stolen property.. Of course there is a -

dxﬁ'erence between reason to suspect and reason. to believe:- ‘but.
the sections 411 and 414 say notbing about reason to suspect,
Jwhilst they do draw. a distinction. between knowledge and reason
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to beheve It is. not incumbent on the prosecution to plove
knowledge ot mental conviction, that is the actual state of
mmd of the accused if the prosecution can prove facts constitute
-ing a reason to believe, but when possession of recently stolen
property is not satnfactorﬂy accounted for even knowledge that
+the properby was stolen and -not  mers reason to believe it waj
stolen .may be presumed by the Court. That is the law as con-
zuned in section 114 of the Evidence Act.

: The words * reason to believe ” are qmte plzuﬁ and I W111 not.

attempt to paraphrase’ them.

- [After. rev1ewmg the rest of the evxdence the Judgmenb
contmues =7

o The conclusion I have come to on consxderatlon of all the
. ev1dence is‘that the respondent Jethalal has not satisfactorily
~accounted for his possession of property recently stolen when

he obtamed possession of it, and that on the contrary the facts

,emd, circumstances proved in the case show that his conduct
- throughout was that of a man who knew or had reason to

- believe that .the articles in question including the anklet l

Exhlblt(} were stolen properby when he reccived or rctamed
them B + :

I would for the above reasons set a,sxde the appella.be acqulttal
and restore the conviction and sentence recorded by the First
C]ass Maglstrate T : T

{

" meg' to the above difference in opinion, the case was reforred to Batty, J,
: under the | plovmmns of sectxon 878 of the Criminal Procedure Code (ActV of
1898) . .

Rao Bahadur Vamdeo J. szkar, Govelnment Pleader, for
”, the Crown. RN

* Branson (with him G. 8. Rao) for the accused.”

BATTY, J~Tn this case the accused, Jethalal Harlochand, was
tmed with two other’ persons, Sahebdin Jevdin and Kila Ran-
chhod on charges of receiving stolen property knowing it to bo
- stolen; and.was convicted by a First Class Magistrate. The

‘Sessions Judge, however, reversed the conviction on appeal Angd

~‘the Bombay Government have appealed against the order of
© acquittal recorded by the Sessions .Judge. The Bench .which
-+ heard the appeal having been divided in opinion, the case has

. 1905.“
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now heen referred to me under section 378 of the Code of
Criminal Procedure. - :
- The facts of the case for the Crown are fully stabed in the :
judgment recorded by the Magistrate who convicted the accused,
and are summarized in the judgments recorded by the Sessions -
Judge and by the Members of the Bench which heard the appeal
foade by Government in this Cqurt It will suffice’ therefore to
note here such-salient facts in the case as gave rise to the

. difference of opinion on which this. reference was made.

These facts as stated by the Mamsbrate, who trled tﬁe case, N
are as follows :— A
On 22nd August 1908 three Bhﬂs committed a the'ft at Baroda. -
Sahebdin, the first accused, was one out of several receivers. * He
disposed of parb of what he had received to two Banias, Chhotalal
and Mansuk and to a barber Ishwar Purshotam. B
" On 8th September Sahebdin delivered to the present accused,
Jethalal, o further portion of what he had received and the
Magistrate states that there is not much doubt that J eishalal
did receive the things for a debt of Rs. 1 ,185. T
The third aceused, Killa Ranchhod,” produced a further por—. .
tion, but'a very small portion, of the property identified as
stolen. There is nothing in thé Magistrate’s judgment to show
when he received it or from whom, - It is not suggested that he’
obtained it from Jethalal or from Sahebdin.” His own statement -
that it was obtained from a Bata appears to have been accepted -
Wlthout dispute.. -
" The objection - has been rmsed in thls appeal tha,t in the .
circumstances above stated, the three offences against the three

_accused, Sahebdin, Jethalal and Kila Ranchhod were distinet -
" offences which could not be regarded as offences committed in

the same transaction within the meaning of section 239 of the

-Code of Criminal Procedure, ‘and that the trial of the three.
‘accused together was thus in contravention of the provisions of '

section 283 of the Code, and therefore illegal.
“Mr. Justice Russell accepted this obJectlon as fatal to thei

b'-\ahdlty of the proceedings.

- Mr. Justice Aston, however, held the tmaL recrulal on the .
authority of I’mpef or v. Keshav Krishna @, Thaﬁ case, however
b (1904) 6 Bom, L, R 561.
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, was one in which the accusation was that a stolen article
crlmmally d1sposed of by one of the accused persons, had been
 at the same time and place dishonestly received by the other
accused person, and it was, therefore, held that’ charges under
section 414 and section 411, Indian Penal Code, formed part of
~ the same transaction, and that the two a.ceused could be Jomtly
- tried on those two charges. ,

" The ratio decidends in that case clearly was that the oﬁ'ences
of which the two accused were convicted were committed at the
same time and place. The commission of the second offence
took plzxce>in the course of the commission of the first offence,
The evidence related to the same time, place, persons and
* intention." o '

~ In the. pre%ent case, however, the three accused were nob
tried for respectively- assisting in disposing of and receiving the
same stolen property or of committing . offences at the same time

and. place. The charges under section 414 were withdrawn.’

And apparently they were properly withdrawn. For according
~-to the.rulings of the Madras High Court (1868, 4 M. H. C. R.
Appendix xiii) as well as under the ruling of this Courtin
-Queen-Empress v, Al Kala @ and Empress v. Sukhavam @
"¢ Section 414, Indian Penal Code, applies only where there has

been no actual receipt of the stolen property.” The offence -

‘punishable under section 414 is that of voluntarily assisting in
- disposing of stolen property and therefore must necessarily form
part of the same transaction as the receipt by the person to
“whom it7is so disposed of. It ngcessarily involves manifest
criminality in both persons at one and.the same time when both
offences:are committed. DBut in the present instance, the offence
charged against the accused Jethalal was a dishonest receipt on
a totally different occasion from those on which the offences
charged against Sahebdin and Kila Ranchhod are alleged to
have been committed. Between Kila Ranchhod and Jethalal

mno connection of any kind is suggested, The facts relating to -

all the three offences charged were different and apparently
unconnected. The Government Pleader was asked fo point out

() (1891) Cr. R. 28 of 1891, (2) (1889) Cr. R. 8 of 1889,
Ratanlal’s Unrep. Cr. C, 553. . . " Ratanlal’s Uarep. Cr. C, 449,

—

463
1905.

EMPEROR
o

JETHALATL,



404

1905,

~ EMPEROR
to,
~ JETBATAL.

THE INDIAN LAW REPORTS. [VOL& XXI%,

in what respecb those distinet offences could be regarded a8

* committed in the same transaction, bub was unable to suggest

any construction of the phrase ¢ the same tra.nsactlon,” whxch N

_ ‘would apply to the present case,

That phrase, as observed in Queen-ﬂmpreae v. Fa]nrapu (1), is

» not defined in the Code. In the judgment of Jardine J.in that -

'case,'sectidn 303 of Pitt Taylor on Evidence is referred toas

- showing that concurrence or proximity of time.is the eriterion."

Birdwood J., however, referred to the IHustrations to sections )
235 and 2389 as showing that for the phrase “ the same - transac- .
tion ?’ to apply, the offences must either (1) form part of one .

~ continuous series of acts or (2) must have been committed at the

same time or (8) when an interval of time may have elapsed

between the several offences, must have the same specific criminal

.intent.common to themn all or (4) when more persons than one.
‘are concerned, must be connected by the fact that one of such -
offences was committed in the course of theé commission of the
othér (see illustration () to section 239). IR

In the present- instance a considerable mterval of blme :
apparently elapsed between' the receipt by Sahebdin. and the -

" receipt by Jethalal, and there is no allegation as to any conti-
. nuity of action between the offences of Kila Ranchhod and_ .

Jethalal, - [
. Ordinarily successive dealmcrs by dlﬁ'erent persons mth :

- respeet even to the same property would be deseribed as distinet -

transactions. In this case the property dealt with was different
in the offences imputed to Kila Ranchhod and Jethalal. - And in ',
the transactions alleged against Sahebdin and Jethalal, only a

-portion of that which the former received was trzmsfex:red by
* him to Jethalal. :

If atrader obtains goods from one person and sells a portmn OE'

' them to a third, it would, I think, be a strain of language: to
- déscribe his successive dealings as one and the same: {ransaction;
" unless he were acting merely as an agént representing one or
_ other of the parties. But here no agency is alleged, Ifit had

been alleged that Sahebdin was an agent either for the thievesor

. for the present accused Jethalal, Sahebdin might ha_.ve, ‘been 1

() (1890) 15 Bom, 491,



~VOLSXXIX] '\ BOMBAY SERIES,

_cnarged itnder section 414 with assisting in the disposalof the
© goods: dnd bhe case of Bmperor v. Keshav Kriskna® “would
‘have applied. But hers no privity is alleged against Jethalal in

respect of Sahebdin’s receipt of the goods.’ Sahebdln received
~ the goods on his own account and his offencé was complete (so far
as the ease for the prosecutmn goes), before the offence’ or purpose
_imputed to -Jethalal had begun., The only connécting link

between those two offences therefore arose from the 1dent1ty of
‘the property with which the later offence was concerned, with a
portion of that which formed the subject of the earlier offence.’

But in the offences of which Kila Ranchhod and Jethalal were
'respéctively accused, not even this connecting' link existed, and

Jethalal had no connectmn Whatever with the property received

by Kila Ranchhod.

- The words of section 239 are to say the leasb of it ambiguous

1E intended to include in the same transaction a series of acts one

or more of which had been done at a time before the parties
- to the subsequent acts had anything to do with that transaction,
. The illustrations to the section seem to suggest that the
persons to be jointly tried must have been associated from the first
- in the series of acts which form the same transaction. And this

appears to be the construction put on the section in the cases of

Queen-Empress v. Fakirapa®, Queen- Bmpress v, Daulata” Dhondi®;
Queen-Empress vo Chandi Singh®. In Bisknu Banwar v. The
Empress ®, indeed, .it was definitely held that a thief and the

" receiver from him could not be jointly tried.. And this decision
was referred to without any expression of dissent or disapproval"
. by the Calcutta High Court in Kary Kalal v. Ram Charan Pal @,
But in that case the .Couart held that the misjoinder was a mere
~ irregularity which under secblon 537 was not fatal to the~

proceedings." S ~ o

- The case of Biskny Bzmwar ©) however, has been considered by -

a Bench of this Court in Bmperor v, Balabkai Hargovind @, In
that case, which was not.cited in argument in.the present case,.
the Court expressed its ma,blhty to concur in .the view taken in-

" (1904 6 Bom. L.R.36L © @ (1887) 14 Cal. 395,
© () (1800) 15 Bom, 491, _ () (1896) 1 C. W, N. 88, -
® Or R. 30 of 1897 ; Ratanlal’s .(8) (1900) 28 Cal, 10, .
. Unrep. Cr. C. 925, - () (1904) 8 Bom, L. R, 61%
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. Bistww Banwar vi Empress ®, ~ And though the case of Bishnu. -

Banwar may show that section 239 is at least - patient of thef
construction there pub on it, the ruling in Bumperor v. Balabhai @
must be accepted in this Court as binding on us as a decision that
2 thief and the receiver from him may be tried together. Itis

~ true that in the present case Sahebdin and Jethalal were not.

i'espectiveljr thief and receiver from the thief. In view of the
foreible reasoning in Fmperor v. Balabhei ® and the weight due.

~ to the-learned Judges who decided it, if not the long established
practice to which it refers, I am unable to hold that the provisions "

of section 239 were necessarily. inapplicable tothe joint trial of

' Sahebdin and Jethalal. But I do not think that the case of

Balabkas disposes of the question whether the joint trial of Kila-
Ranchhod and Jethalal was sustainable, /The reasoning ia

- Emperor v. Balabhat @ does not appear to touch that question.

For that reasoning merelytconnects the series of acts as forming the

- same transaction on the ground of the receiver’s guilty knowledge’

or belief as to the offence which he knows or has reason to believe
has been committed. But in the present instanceno knowledge °

. or belief-as to any dishonest receipt by Kila Ranchhod. (the third"

accused) is imputed by the prosecution to Jethalal, It is not™

suggested that either of them had the least cause for suspecting -
* that the other had committed an offence, much less that there
. was preconcert or any association or comnection of any kind-

between them. However reasonable it may -be to connect the
receipt by Jethalal with receipt by Sahebdin as one transaction,

* on the ground that the knowledge, or reason to believe; imputed

1o Jethalal, involved a knowledge of, or rcason to-believe in,

o Sahebdin’s ‘guilt, it is impossible to apply that reasoning to
- connect Jethalal with Kila Ranchhod from whom  Jethalal
. received nothing and with regard to whom it -is not Sugaegted

 that' Jethalal had any knowledge, acquamta.nce or connection

K Whatsoever. The Government Pleader has not suggested or ura-ed
that there is such connection. The only argument adduced on .
* behalf of the Crown is that the accused Jethalal is not shown to :
“have been pregudlced by the joint trial. This may or may not ‘

" bethe case. Mr, Justice Russell points. out reasons for behevmu :

e

. @ (1896) 1 C. W. N, 85. @ (1904)6Bom L. B, 517.,
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* that the complemty of the trlal by the introduction of disconnected -

incidents was prejudicial to_ the defence. The question is
- however one of principle and it tho procedure in this ease is to
N be aceepted a3 correct, innumerable disconnected incidents might
be 1mported into a case which would render it almost impcssible
~ for an innocent person to know when evidence adduced had any
" bearing on the case against himself,

- But when once it appears that a joint trial is not warranted by
section 239, and that consequently section 233 has been

contravened, the question whether the joint trial is a mere -

irregularity not fatal unless accused _be prejud1ced can now no
longer be entertained. For that question has been answered in
“the nega.tlve by the highest judicial authority to which the Courts
in India are subject In the case of Subrakmania Ayyar v. King-
Emperor W the Privy Council declared that the disregard of the
- ‘express provision of law in gection 233 as to the mode of tria), was

_ not a mere irregularity which could be remedied under scetion 537,

- and the cases of In the matler of Abdur Rakman (¥ and Kars
- Kalal v. Ram Charan ® to the contrary are overruled. '
The inevitable result appears to be that the proceedings of the
Magistrate.were illegal and a nullity. It follows that there has
been no trial within the meaning of the Code, and that the
- proceedings of the Sessions -Judge in appeal ending in the
acquittal of the accused, are-alzo a nullity, as based on evidence
- not recorded ina legal trial. Itis open to this Court under clanse
" (a) to section 428 inan appeal from an order of acquittal to
reverse such order and-to order that the accused be retried. But
in the present case no such order isnecessary or as it seems to me
even possible. There has been no legal trial. There bas
- therefore been no legal acquittal and there is therefore neither
appeal .against. acquittal nor acquittal to reverse, aud the
question whether the accused should now be legally tried iy o
question not for judicial decision but for the consideration of the
authorities with whom it rests to proceed with a piosceution. I
do not think it desiiable therefore to offer any comments cn the
, merits of a case which I concur with Mr.. Justice Russell
. in holding has not been legally tried.

R. R.
< u) (1901) 25 Mad. 61 ; 3 Bom. 1. B. 540. (2) (1900) 27 Cal, 889,
' . (3 (1900) 28 Cal, m,
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