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K enable his son’s widow to dlvest an estate that had devolved by
-inheritance on heirs, who did not derive title through the son,
I can find no sanction in the cases for such a view;in the
'.Ramnad case® it is the_ father-in-law, if alive, that is described
- as competent to give an effective assent to an adgption ; while to
treat his consent as operative after his death would be to extend
~ to fresh - conditions a widow’s power -of divesting contrary to
" “the general tendency of the Courts, from the Privy Council
downwards, in favour of limiting the exercise of the power
of adoption by women after the death of their husbands,’—
Clandra v. Gojarabai®,
For _ these reasons, the decree of the lower appellate Court
must be reversed and the suit dlsmlssed with costs throughoub

G. B. R. ' Decree reversed,

) (1868) 12 M, I, A, 397 at p. 442, () (1890) 14 Bom, 463 at p. 472,

APPELLATE CIVIL.

: Before Sir L. H. Jenkins, K.C.L.B.; Clicf Justice, and Mr. Justice Aston,

RAJYA varap IMAM (oriGINAL DEFENDANT), APPELLANT, 9. BAL-
. KRISHNA GANGADHAR (origINAL PLAINTIFF), RESPONDENT.*

Lazid Revenwe Code {Bom. Act. V of 1879), section 8§3(1)— Tndimdetr—
Girantee of Royal shave of vevenus or of soil—Mirdsi tenant— Enhancoment

. of rent—Sheri lands—Contractusl relation~Usage of the localzty-—En-
Lancement.to be just and reasonable.

A grant to an Indmddr may be either of the Royal share of revenue or of
the soil ; but ordinarily it is of the former description and the burden rests on
the Inﬁmdér to show that he is an alienes of the soil,

*Qecond Appeal No. 639 of 1004,
. (1) Bection 83 of the Tand Revenue Code (Bom. Act V of 1879) :m
83. A person placed, as tenant, in possession of land by another, or'in'that capa.
éity, holdig, taking or retaining possession of land permissively from or by sufferance
of another, shall be regarded as holding the same at the rent, or for the services,
agreed upon between them; or, in the absence of satisfactory evidence of such agreo-
ment, at tho rent payable or services renderable by the usage of the locality, or,if
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‘Where an Infmd4r is alienes only of the land ‘revenne, then his relations
towards those who hold land within the area of the Infm grant vary according
to certain well recognized principles. If the holding was oreated prior to the -
grant of the Inim, then the Inimd4r as such can -only claim land revenue or
assessment ; for he has no interest in the soil in respect of which rent would
be paid ; but if thesholding be later in its origin than the Infim grant, theén-
the lands comprised in such holding would be the Sheri lands of the Inimd4r -
and he would be entitled to place tenants in possession of them, even if only -
a grantee of revenue. With réspect to the latter class of holding, direct
contractual relations would be established betwoen the Inimdir and the
holder. If no such contrack ean bo proved, recourse must be.had to seotion 83
of the Land Revenue Code (Bom. ActV of 1879). In the absence of satijs-f_
factory evidence of agreement, the rent is that payable by the usage of the

~ locality and failing that, such rent as, having rogard to all the clrcnmstances

of the case, shall be just and reasonable. : -
In » suit by an Indmddr to enhance rent.of Mirds Ia.nd 1{: must be deter-v
mined whether what was paid was rent and whether the Inimdér has a right
to enbanca as against one who holds on the same terms as the defendant does;
the tost is whether there has been any and what enhancement according to the'-

. usage of the locality in respect of land of the same descrlptlon held on the same

tenure.

‘SECOND APPEAL from the decision of T. Walker, sttmct Judge :
of Belgaum, conﬁrmmtr the decree of V., V. Wagh, Second Class_
Subordinate Judge. - »

The plaintiff sued for a declaration that he was en(utled to

enhance the rent assessed on the land in suit fropn Rs, 7 to-

el . : . D

there be no such agreement or usage, shall be presumed to hold at such rent a8,
having regard to all the circumstances of the case, shall be just and reasonable,

And where, by reason of the antiquity of a tenaney, no satisfactory evidence of its
commencement is fortheoming, and there is not any such evidence of the period of
it intended duration, if any, agreed upon between the landlord and tenant,.or those
under whom they respectively claim title, or auy usage of the locality as to duration
of such tenancy, it shall, as against the immediabe landlord of the tenant, be pre-
gumed to be co-extensive with the duration of the tenure of such landlord and of
those who derive title under him, L :

. And where there is no satisfactory evidence of the capacity in . thch a person in
po»sessmn of land in respect of which ha renders service or pays rent to the
landlord, received, holds or retains possession of the same, 1t shall be presumed tbat
he is in possession as fenant. R

Nothing contained in this section sball affect the right of the la.udlord (1f hebave
the same either by virtue of agreement, usage or otherwise) to enhance the rent pay-
ables or services renderable by the tenant, or to evict the tenant for non-payment of -
the rent or non-rendition of the services, either respectively ongmally ﬁxed or duly g
cnhanced as aforesaxd. -
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- /Rs 60 per annum and to recover possessmn of the land if the.
- ‘defendant was not willing to pay the enbanced amount. The
, f,plamtlﬁ' alleged that the village of Hudli in Which the land was
 situate belonged to Sayad Saboo Saheb alies Mahamad Saheb

‘. and others as Indmddrs who took from the plaigtiff Rs, 19,000
_ on:the mortgage of the land in September 1891, and allowed an .

- award and a decree framed in the terms of the award to bo
" passed ‘in plaintiff’s favour, that the plaintiff had, therefore,
- become the owner of the land in the terms of the decxec, that

~ the land was held by one Apaya valad Karia on the annual.
- assessment of Rs, 7, that as other people began to offer higher

_ assessment to the plaintiff, he gave to Apaya. a notice to pay
:-hlgher asseSsment or to quit the land and that on Apaya’s
',rfallute to do either, the plaintiff having proceeded to take pos-
i session, he was obstructed by the defendant on the ground that
. ,he had taken the land from Apaya in mortgawe and sale, -
“° . ‘The defenda,nt answered ¢nfer alia that the plaintiff was not
“ the Indmdér of the land and had not acquired the rights of the
. Indmddr, that though the plaintiff might have acquired the right
" to the land from the Infmdér he could not enhance the assess-
* ment on the land, that under the survey settlement introduced

“~in the village the Mds; dkir (former vent or assessment) of Rs, 7

~ was fixed by the settlement, that. the defendant had purchased
* the land from Apaya and the plaintiff had no right to claim it

~ from him and that Apaya could not surrender the land in-

_ plaintift’s favour after selling the same to the defendant.
. The Subordinate Judge found that the plaintiff was mortgagee
f“'vésvrith possession and as such stood in the Indmdér’s position,
“that he had the right, of enhancing the rent to a reasonable
) eitent, that he was entitled to oust the defendant if the latter

failed to pay the rent fixed by the Court and that the plaintiff

__was entitled to redeive rent at the rate of Rs. 35 per year, and, on
‘the defendant’s failure to pa,y' the same, to eject him from tha
“land.  With respect to the defendant’s tenure he made the
-followmg observatlons —

- The plalntlﬁ' has tho mght of holding the lands assigned fo h1m by the award
- {ill be is redeomed. The award, in clause 8 of it, provides that the plaintift

is given the right of enhancing the rent of the lands assigned by the award,

"~B464—2
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. The defenda.n ] leamed Vakil contends that this powm must have been glven »

‘with respeot to the Sheri lands ‘conveyed by the award. But the award does .

“not make any distinction between the Sheri and Khita lands held by tenants.

The power, therefore, must be held to apply to all hnds of wlnch the rent could

~be enhanced by the Indmdér.

 We have, therafol, to consider the character of the defendant’s holdmg.'
The land in question was the Khsta Iand of one Apaya bin Karia (witness 47)..

" It appears that the land was enjoyed by Apaya’s family from the time of his

father or grandfather, as Khdtedir holder, under the Inﬁmdal The Méji "
4kAr or rent that was being paid was Rs. 7. v
The defendant took the land in mortgage from Apaya. on 22nd March 1901

for Re. 300, The defendant later on obtained a deed of sale, Exhibit 26, an

_29th April 1903 from Apaya for Rs, 500, Apaya says that he sold the land
- to the defendaut for Re. 500, out of which Rs. 300 was the mortgage debt and

that Rs. 200 were agreed to be paid to Apaya by defendant afer. the dispute
that arose regarding the tenure of the land was finally decided (side Exhibit 47).
The defendant elaims to have acquired all the xights of Apaya in the land by A
reason of the mortgage and the sale. For the purposes of this suit it may be
held that the defendant has come in place of Apaya so far as plamtlff’s ughbjg‘.i
to the enhancement and to ejectment are concerned. v

The defendant contends that the survey settlement is mtroduced into the =
village. Bub the evidence of the Kulkarni of the vxllage, witness 46, shows

* that it has not heen introduced and there isno satisfactory evidence 4o show. :

that it has been introduced. The faot, if it were true, could ‘be proved by the

' defendant.

The defendant’s position is, therefore, that of a Khé,tedé.r holder in 1nam
village not subject to survey settlement. In the case of Vishvanath Bhikafi

B v. Dhondappe (1. L B. 17 Bom., p. 478), it has been Iaid down that. Mirdsd4rs -

in an Indm village cannot always claim to hold at fixed rent The renh could -
be enhanced within the limits of custom. i

' On appeal by the defendant the Judge fully arrreerl w1th the
view of the Subordinate Judge and confirmed the decree. P
" The defendant preferred a second appeal. : S -
" K. H. Kelkar for the appellant (defendant) :=—=Both the Courbs‘:

" have found that theland is the Khdta laud of Apaya and that
" he is a Mirdsddr. He paid uniform assessment of Rs. 7. The

Courts have not found whether Apaya’s holding came into
existence prior or subsequent to the grant of the Infm." It is

- also not found whether the Indmddr is the alience of the soil or

of the Royal share of revenue, If he is the alience of the soil,

“he would be entitled to rent; if not, he would be entitled:to .

assessment,
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‘The assessment has been unduly enhanced from Rs. 7 to
.Rv'jSO. Enhancement should be fair and equitable. The plaintiff -
As'a morbuanree from the Indmddr and as the right to enhance
:-the rent or assessment has not been mortgaved, plaintiff’s suib

_.}’for enhancement cannot lie, The plaintiff has waived his right, -
-if any, by the- acceptance of rent at the old rate after service of °

jnotlce. -
. C. A. Rele for the respondent (plamhﬁ') ——The defendant’s

fbposﬂnon is that of a Khitedir holder in an Inim village not

- subject to survey: settlement, so rent can be enhanced Wlthm
~the limits of custom. Apaya had been hitherto paying uni-

form rent of Rs. 7. It was not necessary to find whether

Apaya’s holding was created prior or subsequent to the grant
of the Indm, as thls point was not raised in the pleadings, The

-question whetfer the Indmdér is the alienee of the soil or of .

- the revenue, generally arises in contests between the Govern-
‘ment and the Indmdar. It cannot arise between the Indmdar

and the occupant. The decided cases do not make any distine-

_tion of this sort. - This point also was not ralqed by the defend-
ant in the lower Courts.

« Tt cannot be.said that the rent has been unduly enhanced
- from Bs.7 to Rs. 35, The Commissioner’s reporb shows that
© the land would yield rent of Rs. 60 per year. ~ The enhancement
"-.‘15, therefore, fair and equitable.

.- Clause 8 in the award decree, Exhibit 80, gives to the plaintiff
-;Athe right to enhance rent, therefore, the plaintiff is -entitled to
~recover enhanced assessment, The plaintiff has not waived his
" right to enhancement. There is no evidence that he accepted
_rent at the old rate after the service of notice.

' - The following authorities were cited during arguments =

- Prataprav Gujar v. Bayaji Namaji®; Vishvanath Bhikaji v. .

- Dhondappa® ; Hari Joti v. Narayan Acharye®; Sadaskiv v.
Ramknaﬁna“)

.., JENEKINS, C. J.:—~The plamtlif seeks a declaration that he is
en’mtled to enhance the rent of the plaint land ; and he further
. prays for possession of that land in case the enhanced rent is not
', 'paxd and also for payment of the rent at the enhanced rate.

o) (1878) 3Bom L @ (1869) 6 Bom. H. C» R (A4 G0 J) 23,
_'@ (1892) 17 Bom, 476, () (1901) 26 Bom. 556. o
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The principal question is, " whether the Plamtlﬁ’ hasa Tight to - k

enhance, dnd on this both Oourts have pronounced in. hls"’
favour, - -

- The Courts have found that the plaintiff is an Inémdar, a.nd-

both speak of the defendant as a Mirdsi tenant.- They have

fniled, however, to investigate the precise character of the rela~

" tions between the parties, and i in this the _]udgments are wantmcr‘
. in a material particular.

A grant to an Indmdér may be either of the Royal share of‘

. revenue, or of the soil’; but ordlnanly it is of the former de-

scription—Kriskunarav  Ganesh v. RangrarV, Ramckandm .

The burden rests on the Indmd4r to show that he'is an a.henee :
~In this case the Sanad has not been produced, and unless and
»untll this is done, it must be assumed that the grant is of the
Royal share of revenue. o a e e
. When an Inimddr is an alienee only-of the l‘md revenue, then A
hls relations towards those, who hold land within the area of the"
Inam grant, vary according to certain well-recognized conditions..
If the holding was created prior to the grant of the Infm,
then the Indmdér as such can only claim land revenue or assess-

.ment; for he has no interest in the soil in reapect of whlch renb

“would be paid.

‘We say the Tndmd4r as such, beesuse prior to the Iném grant v

“he may have had occupancy rights and he may have creat;ed a
vtena.ncy thereout, which survived the Indm grant.

But the holding may be later in its origin than the Imim

. grant ; thus the lands may have been unoccup1ed at the date of

' the Infm grant, or the occupation rwhts, that then ex1sted in

them, may have lapsed. L
" These would he Sheri lands, and the Indmddr, even 1f only a’

. grantee of revenue, would be entitled.to place tenants In posses.’

sion of them, not by virtue of any interest in the soﬂ—(e,z'

* hypothesi he has none),—but as being entitled to- make the most.
" hé can out of them by way of revenue — Ramchandra v. Ve enkat..

ra0®, Ganpatrav Trimbak Palwardhan v. Ganesh Baji Bhat®.

") (1867) 4 Bom. H. 6, Ry A 0. 3.2, () (1882) 6 Bom, 598 a1, 608. . - -
(@) (1882) 6 Bom, 59§ at'p. 602 - - + (9 (1885) 10 Bom, 112at p._117.;'

! ~
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The dlfference between the two classes of holdlngs is obvious :
in the last, direct contractual relations would be established

_between the Indmdér and the holder, -

- Bandlord, received, holds or retains possession of the same, it shall be presumed

“If these contractual relations are defined by an express con-
tract, of -which there is evidence, then the rights of the parties
must be determined by that contract, If no such contract can
.be proved, then we must have. recourse to the cmterm prescmbed
by law for determining their rights,

- And here section 83 of the Land Revenue Code (Bom. Act v
of 1879) comes to our aid, Tt is thereby provided as follows : —

83. A person placed as tenant, in possession of land by another, or in that

capacity, holding, taking or retaining possession of land permlsswely from or
by sufferance of another, shall be regarded as holding the same at the rent, -or

for tho services, agreed upon between them ; or, in the absence of satisfactory .

-evidence of such agreement, at the rent payable or services renderable by the
usage of the locality, ox, if there:be no such agreement or usage, shall be pre-
.sumed to hold at such rent as, having regard to all of the clrcumstances of the
case, shall be just and reasonable.

And where, by reason of the antiquity of a tenancy, no satisfactory ovidence

of its commencement is forthcoming, and there is not any such evidence of the

period of its intended duration, if any, agreed upon between the landlord and
tenant, or those under whom they respectively claim title, or any usage of the
locahty as to duration of such tenancy, it shall, as against the immediate land-
lord of the tenant, be presumed to be co- -extensive with the duration of the
tenure of such landlord and of those who derive title under him, ’ :
- And where there is no satisfactory evidence of the capacity in which a person
in possession of land in respect of which he renders service or pays rent to the

that he is in possession ag tement. -
Nothing contained in this section shall affect the right of the landlord (if he
have the same either by virtue of agreement, usage or otherwise) to enhance

the rent payable, or services renderable, by the tenant, or to evict the tenant for

rion-payment of the rent or non-rendition of the servides, either respectively
originally fixed or duly enhanced as aforesaid. o
This section then shows us how to ascertain the rent payable
and the duration of the tenancy. With the duration we have
_no concern, for, as we have said, the Courts have determined

tha.t the defendant is a Mmis1 tenant. W'e need only consndet"

what is payable by him, - e

al

. In the absence of sa,tlsfaetory evidence of an agreement, the

- rent is that payable by the usage of the locality, and, failing
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that such rent as, ha.vmg regard to all the clrcumstances of the vk
" case, shall be just and reasonable. " Then the section .goes ‘on to i
provide for enbancement ; and this is permissible if the landlord

has the right by virfue of agreement, usage or other wise.” '

 What has hitherto been payable we know all that ha.s to be,“
" determined is the right to enhance. :

In the first place, it must be determined Whether what was'

Apaxd was rent, and then whether the Infimdér has the right to

enhance as against one who holds on the same terms as the’
defendant does. Agreement is out of the case, but it is said that
“the enhancement sought is sanctloned by usage; thxs, therefore,

- -ghould be proved.

Tt is not enough to see what may have been done in respecto
of holdings of a different class; the test is whether there has-
been any, and what, enhancement according to usage of the
locality in respect of land of the same description held on the
same tenure, - :

It was said by Melvill and Kemball J J . in Lakshman v.
Ganpatmvm—“ the real question appears to us to be, whether the
 rent claimed by the plaintiffis a fair and equitable rent, and such-
as, according to the custom of the country, is leviable on Mzms
land of the description held by the defendant”. o :

This was not a decision on section 83 of the Land Revenue _

~ Code, but it enunciates a relevant principle.

These are some of the considerations by which a Courb should '
 be influenced in dealing with a claim t8 enhance ; but, as far as -
we can see, they found no place in the discussion before the

. lower Courts in this case.

The issues approprlate to the questlon now in dxspute are
these:— | : :

1. Was the Iné.rn grant of the soil, or of the Roya.l share of
revenue ?

‘2, Was the defendant, or any predecessor in tltle of hzs in
possession of the lands in suit at or before the date. of the fora,nf,

- in Infm under which the plaintiff claims ?

.

W) (1878) 3 Bom. 145 f. s
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_person ‘to ~whom- the Indm- gra.nb was made, and had he Mir4si
rlghts P ' R
4 . Is it rent or assessmenb that is payable ?

to enhance as against the defendant ?

=+ 8. TIf there is a right to enhance, then to what extent can the

enhancement be made having regard («) to the usage of the

locality in respect of land of the same description and tenure,

and (9) to what is fair-and eqmtable? -
‘~Return in- ‘two ‘months. - :

“Parties at hberty to adduce fresh evidence,

DT o . . Issvies sent down.
T . _ ,

CRIMINAL APPELLATE,

* Before M. Justice Russell and My, Justice Batiy.
~EMPEROR v, RAMPRATAP MAGNIRAM.*

Indzcm Factomes Act (XV of 1881), sections 12, 15 (1) (e)(l)-—FenczM
Pt Machinery—Manager— Oceupier— Liability.

- The accused who was the managor of a ginning factory at Dhulia resided ina
pa.rt of the premises on which the factory stood. He was charged under section

‘ 3 If 50, was he in possession at that time as tenant of the-

. Has the plsun{nﬁ' the right by virtue of usage or otherwx%e

el % Criminal Appeal No, 595 of 1904. .

(1) The Indian Factories Act (XV of 1881), sections 12 and 15 (1) (e) run o8 follows 1

Seetxon 12.~(a) Every fly- “Wheel directly connected with a steam-engine, water«
\vheel, or other mechanical power in any parb of afactory, and every part of a
steam-engme or water-whee]

(8) every boist or teagle near whxch any person is lmble to pass or he employed
and -
. (e) every other part of the machinery or mxﬂ-geanng of & factory which may,
- -m the opinion of the local Inspector, be dangerous if left unfenced, and which he
_may have ordered to be fenced, - .
- ghall, while the sameis in motion, be kept by the occupier of such factory
securely fenced,
- Bection 15,~Any person who, in breach of thiy Actor of any order orrule

made thereunder,— \
. % * * * »
(e) neglects to fence any machinery or mﬂl-gearmg in any factory
» » * * "

shau be pnmsbed with fine which may extend to two hundred rupees,
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