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‘ORIGINAL OCIVIL.

' quore My, Justice Tyabji.

. JI'I‘MAND RAMANAND AND ANOTHER (PrLAINTIFFs) . RAMOHAND . 1965.
' -NANDRAM AND OTHERS (DEFENDANTS).* ' ' Mareh 18,

Insolvmt Debtors .Act (11 and 12 Viet., c. 21), see. §—dAttackment under Garni-_

- -shee Order —~Debt in hands of Sﬁergﬁ'—Rz_qhts of Official Asszgnee as against
. attaching creditor. .

" N, on an attachment under a garnishee order, handed over Rs. 1 ,200, & sum
_large]y exceeding the amount due by him to the judgment-debtor, togot'het
with Rs. 83-9-0, the costs of the execution, to the Sheriff,

.. On the followmg day, the judgment-debtor filed his pebxtlon in the Insolvent

- Court.

- TUpon the Official Assignee claiming Rs. 399-12-9, that portion of the sum in
the hands of the §hen& ‘which was admittedly owing to the attaching creditor,

- Held, the title of the Official Assignee must prevail. The payment to the
Sheriff could not be treated as equivalent to a psyment to the creditor. It was
rea.lly tantamount to & payment into Court. The fact, that a larger sum iwas
pald bo the Sheriff, than was actually owing, showed that such payment was
made for the purpose of getting rid of the attachment, and not in satisfaction
© of the debt. - The property in the hands of the Sheriff must still be considered,
- 88 belongmg to the insolvent, and therefore, as bemg vested in the Official
-Assignee. . .
 Fredevick Pezwoclc v. Madan Gopallt) and .Z(mstnasawmy Mudaliar v.
Oﬁczal Assignee of Madras®) followed ; Ex parte Pillers. Inre Curtoys®
: referred to . -

SUMMONS in chambers
7 The facts of the case are fully set out in the judgment of
. Mr. Justice Tyabji.

Lowndes for the plaintiff, apphcant

- Macleod, Official Assignee, in person.

TyABdt, J.: ~In this case a question has arisen between the

“execution-creditor and the Official Assignee as regards priority in

N respect of a debt which was attached and the amount of which
_is now in.the hands of the Sheriff.

SRR % Suit No. 279 of 1899, '
(1) (1902) 29 Cal, 428, o . (2) (1903) 26 Mad. 873, -
® (1881) 17 Ch. D. 653,
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kl 1905, The facts are that the plaintiff obtained a decreo against all
Tmunp | the three defendants on the lst of August 1899, There were ‘
' v. °  moneys due to the 2nd defendant from Narsingdas Jamnadas

X Raxonax. and a warrant for attachment of the debt was issued on the 25th

of January 1905. A prohibitory order was served on the garni-
shee Narsingdas on the 27th January 1905. °~ No cause having
been shown, a notice to pay was issued and was made absolute
_ against Narsingdas on the 27th of February 1905 under Rules 348,
849 and 352 of the High Court Rules, Execution was then issued
~ against Narsingdas on the 28th February 1905 as if he had been-
~ & judgment-debtor himself and the warrant of attachment was
éxecuted on the 1st March 1905, when Narsingdas paid to the
Sheriff a sum of Rs, 1,200 and a sum of Rs, 88.0-9 for costs of
the execution, It appears, however, now ou the examination of
: the books of the garnishee that only Rs. 899-12-9 was really due
from the garnishee to the 2nd defendant. On the next day, that
is on the 2nd March 1905, the 2nd défendant filed his petition in
the Insolvent Court, and by a vesting order made on that day
~ under section 7 of the Insolvent Act, the whole estate of the
Insolvent became vested in the Official Assignee.

The Official Assignee now claims the amount of Rs, 399-12—9
whlch is admittedly due by the garnishee Narsingdas to the 2nd
defendant, and the question is, whether the Official Assignee’s.

~ claim should prevail over the claim of the executlon-credltor,
namely, the plaintiff Jitmal, ' 2

Now I think I must take it to be settled law that attachment
of any property does not per se create any interest in the attach-
ing creditor, but merely gives him the nght to take further pro.
ceedings Whlch might enable him to recover the amount, ‘of . his
judgment claim. This is now clear from the Full Bench -case of
Prederick Peacock v. Madan Gopal® and others, reported in I.L,R.

.29 Cal,, p. 428, where the head-note is:—“ A judgment-creditor
has no priority over the Official Assignee in respect of property
attached by him previous to the vesting order.” And this case
follows the case of So0bul Chunder Law v. Russzc/c Lall Mitter®
and overrules the case of Mdlier v. Lukhimani- Debz‘s) Where a
contrary doctrine had been laid down. :

(D (1902) 29 Cal. 428 . ) (1888) 16 Cal, 202.
L - ® (1901) 28 Cal, 419,
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- Now the case of Ex parte Pillers. In re Curtoys™ decides that
. @ garnishee order, attachiﬁg a debt due to a bankrupt, is not a
““.dealing ” with the bankrupt within section 94, sub-section 3, of

- the Bankruptey Act, 1869 : and it holds that sach an order is not -
- within the- protection of scction 95, sub-section 3, unless the .
garnishor has obtained actual payment of the attached debt from ~

- the garnishee before the order of adjudication.  And at page 666

Lord. Justice Lush says :—“ By virtue of the adjudication of bank-

~ -ruptey and the relation back of the trustee’s title, all the property
which the bankrupt had at the time when he committed the act
of bankruptcy is vested in the trustee and becomes divisible
among the creditors. The debt had, therefore, ceased to be due
to the bankrupt and had become due to the trustee. Then thid
clause was inserted for the protection of a ereditor who, after
the commission of an act of bankruptey of which he had no

notice, a secret act of bankruptey, had pursued his remedy, but -

it protects him only upon certain conditions. Goods seized under
a fi. fa., goods in the ordinary popular sense of the word, must
" not only have been scized, but sold, before the adjudication. The
- intention was that so long as the execution remained only 2 secu-
~ rity for the debt, it was not to be protected. Something more
- must have been dohe ; there must have been an actual conversion
of the security into money, And I think we must find some

- equivalent for that in the éase of an attachment under a garni-
shee order. What is the equivalent? The security must have
been realized before there can be any protection.. How can ‘the
garnishor realize the debt which he has attached? The debt
cannot be sold, and he can only realize it by obtaining payment
of it from the garnishee, either voluntarily or by means of an
execution on his goods. ~Till that has been dene I.think there
is no protection. It is true the words ‘executed by seizure and
sale’ have no application to the'case. But I think they do shew
what was the meaning of the Legislature clearly enough to

. enable us to apply the principle, and if for want of aps words
in the section we were to say it does not apply to a garnisheé
order, we should be incurring the censure which is implied in the

maxim’ qm her et in literd haret in cortice. I am of opinion that

N " [¢Y) (1881) 17 Ch. D. 633,
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the on]y equwalent for an actual sale of good% Whléh W1Il satlsfy :
the words of the Act in the case of a garnishee order is an actual
receipt of the attached debt by the garnishor, - Till. that™ has.

- been-done the attachment is only a secunty, and 1t 1s ‘not pro-‘-
_ tected by section 95.” - ’ et

" And'in the case of & ristnasawmy Mudaliar v. Oﬁ" czal Aaazgnee
of Madras* it is laid down in the head-note:— =15 . .

“The effect of an attachment under the Code of va1l Proce-'
dure is to prevent alienation. 1t does not confer title, ~An
‘order of attachment under section 268 only operates so as to

- give.the judgment-creditor certain rights in execution... It does

not operate when those rights are.mot exercised before the- pre-

“ sentation of a petition in msolwency, so as to create in favour -

of the judgment-creditor a title which prevails against that of
the Official Assignee, uader the vesting order in msolvency made. :

" aftel the order of attachment.

@ The plaintift in a suit obtained an order for abtachment 2
before judgment of a sumn of money belonging to- the defendant.
In due course a decree was obtained, and subsequently t0 the -
decree the “judgment-debtor was declared an insolvent. The -
Official Assignec then preferred a claim to the money under -
attachment, contending that the attachment was of 1o eﬁecb as
against hir, and asking that it might be set aside: S :
-« Held, that the Official Assignec was entltled to the _order -
a,sked for” ) o

“And-at page 678 the learned Judges say :— | .- v
¢ The order does not pmport to-deal with any queatlon of -
title as between the debtor and the party in whose hands the
debt alleged to be due to the debtor is attached, or as between
the debtor and any party in whom his estate may afterwards

2

_become vested by operation of law. In other words, attachment '
'prevents alienation, it does not confer title, . * % ~T# - ¥ B

It is for the attaching creditor to show that, under the provmons i
of the Code. of Civil Procedure, the order of atlachment operates
so ag to prevent this right from vesting. - In our judgment the
making of an order of vattachment in favour of a ‘judgment- -
creditor obtained under scction 268 of the Code of Civil Proce-

- {1 (1903) 26 Mad, 673, .
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dure only opera.tes so a3 to give the _]udo-ment-credltor certam e
-;'X‘_rlghts in execution. Tt does not operate, when these rights are
'::[not. exercised before the presentation of a petition in 1nsolvency, '

80 as to create in favour of the judgment-creditor a title which -
“prevails .against that of the Official Assignee under a vesting
~order in insolvency made after the order of attachment. As
" regards the authorities, the precise point does not appear to have
“been decided by this Court.” ;
*"'Then they refer to the various cases and wind up by saying i=—
;7 £ The amendments of the law of procedure in this country, as
v well as of the law of bankruptey in England, have been based
_upon the prmcxple that, so far as possible, the creditors should
- be treated gari passu, and that nothing short of actual reahza.-
- tion of the debt due should give rights of priority.

.. wIf, under the provisions of the present Code, an attaching
credﬂ:or does not obtain a charge or lien on'the attached property,
* no question, as it seems to us, of the property vesting subject to
:;,e.ny' equity in favour of the attaching creditor really arises.”

. Applying the principles laid down in the cases to which I have

referred I am of opinion that here the title of the Offcial Assignee’

" must prevail over that of the execution-creditor because although
. the money has been paid to the Sheriff it cannot be treated as

~equivalent to the actual payment to the creditor himself,. I -
~consider that what has taken place is really tantamount to pay- -

"ing the money into Court. No order has yet been obtamed for

payment of the money over to the creditor himself. Moreover,

it must be remembered that Rs. 1,200 was paid by the gar-
,msbee to the Sheriff when only Rs, 399-12-9 was really due. That

_shows that the money was merely paid under protest for the -

_purpose of getting rid of the attachment and not in satisfaction
of the amount due from him.-

Therefore, I consider that the amount now in the hands of ,

.‘the Sheriff merely represents the property that might have been
~ otherwise attached, and it must still be considered as belonging

“to_the insolvent, and, therefore, bemg vested in the_ Official

Assugnee.
- T musb, therefore, rule that the title of the Official Ass1gnee

prevaals over that of the attaching creditor and must -order the .

money to be paid to him,
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- Rs, 399-12:9 will be paid to the Official Assignee, and Rs. 83-09, -
whlch have been ascertained as the costs of execution, will be .
paid to the solicitor of the attaching creditor, less the amount of
poundage due to the Sheriff, and the balance of the money in
the hands of the Sheriff will be returned fo the garnishee, - ’

If there are any costs of the Official Assignee, the solicitor of 'fv
the attaching creditor will pay them.

Attorneys for the Applicant—Messrs. B/mzskanlmr, Kanya and -

Gzrdﬁarlal.
W. L. W.

APPELLATE OIVIL.

Before Sir L. B. Jonkins, K.C.LE., Okief Justice, and Mr. Justice Batty.

~LAKSHMIBAI xoM ANANT (ORIGINAL DEPENDANT),” APPELLANT, 7.
VISHNU VASUDEV BELE (oR16INAL PraINTIFF), RESPONDENTH - -

Adoption by ¢ widowed daughter-in-law under the dircction of the fatker- -
in-law after his death—Dwestmy of the estate of alaugkters——Adoptzon mvalwl. ‘

A Hmdu tostator died leaving him surviving two daughters and a w1dowad .

" danghter-in-law. In his will he made the following provision':—*“I wanted to
dispose of the above-mentioned property myself. But as I am il, it is not.

porsible for me to do so. Therefore the Panch should give a boy in adoptxon
to my daughter-in-law and (thus) keep (the doors of) my house open.” o

. After the death of the father-in-law, the widowed daughter-in-law adopted a
boy under the said provision. The adopted boy having subsequently brought a
suit for a declaration of his title as the grandson of the testator, the validity of
the adoption was impeached by ore of the daughters of the’ testator, whose
‘interest hecame divested by the adoption, L. .

... Held that the adoption was invalid. :

" From the fact that a husband’s authority to hls W1dow to adopt ma.y be‘ _
operative after his death, it does not follow that a father-in-law’s- -assent ’

" survives beyond his life-time 50 as to enable his son’s widow to divest an estate

that had already devolved by inheritance on heirs whe did not denva tlﬂB.
‘through the son. ,

‘SECOND APPEAL from the decision of J. J. Heaton, DiSﬁ‘iCt J udc;e
of Nésik, confirming the decree of P.J. Taleyarkhan Subordmate
Judge.

# Second Appeal No. 521‘0’:' 1004,
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