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- ¢n-a public place or thoroughfare, ordinarily with no intervening . 1905
- obstruction to'the public view, where there is voluntary publicity. m
- In our opinion, without straining words, the mackkiwa must be - Josun A
_ conmdered to have. been a place within the meaning of pevm Auax,
section 4 rather than of section 12, being more of the nature of
a house or room than of a place gusdem generis with a street or
e thorounhfare Had it been so used for the profit or gain of any
person owning, occupying, using or keeping it, then the case would
we think, have come within sections 3 and 4 of the Bombay
Gambling Act. But what the party apparently aimed at was
-seclusion and not publicity, and we think that their manifest
- object of avoiding notice would have been attained as far as the
public was concerned and that, save for the exceptionally close
_ serutiny of the police, the structure sufficed to exclude both the
access and the observation of the public. We desire to add that
the view we take in this particular instance by no means involves
‘as a corollary that people gambling in a carriage in a street or
ordinary . thoroughfare would be exempt from liability under-—
- section 12. 'We do not think that the accused in this particular
case were in a similar position, and reverse the convictions and -
sentences passed on ‘t‘he‘accused. '

R B.

APEELLA’].‘E ‘CIVIL. 3
Before Mr. Justice Russell and Mr. Justice Aston. o 1905, . -

VITHAL NARAYAN KALGUTKAR (omiorsat DErENDANT 11), Apenre  Marel 7.
iint, v. His Hionness RAJE BAHADUR SHRIRAM SAVANT alias
Rao Samss BHOSLE, 81k DEsar (oR1eINaL PrainTirr), REsPONDENT.*
Lease—Assignment of lease—Mortgage of lease—Liability of the mortgagee to

" the landlord-~Possession of the morigagee. . -

The plaintiff, the Sdvantvidi State, leased cemtam Iands to defendants 1 to 10.
-Of thess, defendants 1, 2, 3 and 9 mortgaged their shares in the lands to
defendant 11 ; the mortgagee was nob put in actual’ possessmn of the lands,

: bnt subsequently to the executlon of the mortgage-deed the tenants of the

* mortgagor passed kabuldyats to ‘the mortgagee under which they agreed to pay
the mortgavee (defendant 11) Rs. 86 per annum. The plaintiff thereafter

g "t *8econd Appeal No, 585 of 1004, -
B 3874 :
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] sued defendants 1—11 to recover the rent of the lands demlsed The lower
Appellate Court passed a decree against all the defandants, meludmg defendant-
11. On appeal by defendant 11 to the High Court :— - :
* Held, that, although it did not clearly appear whether the mortgagee
(defendant 11) did receive any of the rents of property, still he put himself into -
possession and must be treated as if he had received such rent and- that there- ’
fore, he wag liable to pay to the plaintiff his share of rent. - - o

- In India there is no distinction between legal and eqmtable estatos, althongh
in ordinary- parlance the distinction is often rveferred to.. Hence, when a
lessee mortgages his interest in the land, the mortgagee becomes liahla for the
remt to the lessor only if he (the mortgagee) enters into possessmn of the land
or does any act equivalent to entry into possession.

SECOND appeal from the decision of D. G Gharpure, Jomt
1st Class Subordinate Judge, with Appellate Powers, at Ratné-

Suit to recover rent. = SRR
* The plaintiff leased a tAikdn called Devsu to defendants 1 to 10

“who were placed in possession of the property ; of these " defend-
“ants 1,2, 8 and 9 mortgaged their shares in the tAékdn to defend-
- ant 11 by a deed of mortgage, dated the 7th May 1876,  The

-material portions of this deed of mortuage (Exhibit 33) were -ag

follows

"« T have received from you for my own purposes Ra. 399-12; in leffefé‘ ﬂiréé

- hundred and ninety-nine rupees and twélve annas, of the Government currency
" bearing the Queen’s stamp. I have this day received this amount in eash from
 you. There is no interval of time loft for passing a separate receipt (in respect -
* of the same). The mortgage security for this amount is the Sarkérs (4. e, the .
 Bavantvadi State) thikdn (called) Devsn Bagayatl Wédi .- .-
" has been held by us from the V4di Sarkdr (i. e., the Sivanividi State) as tenants

+ o This thikdn

since the time of our ancestors, and we have been carrying on the vakivdt
(management) thereof. I mortgage to you my right, title and interest in one
plat out of the said thikdn . . . . Theinterest for this amount is agreed to

" be paid at the rate of nine por cent, per mensem. Therefore, a8 to the amount
-of interest, which is to be paid to you from year to year, I will get a kabuldyat

directly passed to you by the tenant in respect of the same, and if you do not

- receive the amount of interest as agreed upon from tho fenant, I will pay the

said amount to you with interest at one per cent. per month ut the time of
vedeeming the mortgage, and then redeem the £hkdn . ; . . Iwill delfver

> the mortgage property ag enclosed within the four boundaries deseribed above

into your possession in the year in which there will be an obJeonon (or obstmc-‘
tion) on my part to the tenant's kaduldyat being passed to yon SN
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“The plaintiff filed a suit against all these defendants to recover
rent for the years 1898-99 to-1900-1901.

Defendant 11 answered that the shares of detendantb 1,338
and 9 had been mortgaged to him ; that the said defendants 1,8,
8 and 9 had been in possession of the land appertaining to then‘
shares ; that he had not taken profits of the lands for the years
in suit ; and that he was not liable as he never entered into any
agreement with the plaintiff in respect of the rent claimed.

The Subordinate J udge passed a decrec against all the defend.
‘ants, exceptmg defendant 11. The grounds for excluding
“defendant 11 weroe as follows :— - ’

“The defendant No. 11 is sought to be made liable on the ground thét he is -

mortgagee in possession of the lands of defendants 1, 2, 3 and 9. Exhibit 33 is
the deed of mortgage, dated 7th May 1876, and extcuted by Vithu Dadn Kamli
in favour of Venku Naroji (father of defendant 11) , , . . Onthe authority
of Grovind v. Shamtaya (5 Bom, L. R. 118) itis clear that defendant1l . . . .
is 1iable only if the mortgage in his favour amount to assignment by tenants of

-their rights by way of mortgage. - The mortgage-bond of 7th May 1876 does
not, i my opinion, amount to an assignment by Vithu Dadu of his rights
by way of mortgage . . . . The mortgagee, Venku, was not put in possess
sion of the mortgaged land measuring 700 hdshs in length and 160hdths in width
under the mortgage of 1876, The mortgagee was not to occupy and enjoy the

“profits of the whole land, Under the terms of the mortgage of 1876 the
mortgagee was to get Rs. 36 only in the shape of rents under kabuldyrts, and
the mortgagor was to see that the mortgagee gob kabuldyats for payment of
Rs: 36 on account of rent at 9 per cent. per annum. Themortgage-bond is for
Rs. 899-12-0, and interest on Rs. 399-12-0 is Rs. 86 at the rate of 9 per ‘cent.
Defendant 11, son of the mortgagee, says that rent payable .to him is Rs. 36
The assessment or rent payable for three years bydefendants 1, 2, 8 and 9 is
Rs, 254-0-3, and the defendant No. 11 would get Rs. 108 for ‘three years' rent;
Henco it is clear that the defendant No. 11 cannot be made liable on the ground
of his enjoyment of the profits. The mortgagee has no right, under the
mortgage of 1876, o recover all the profits of the lunds. At best the mortgage is
a partial assignment of the tenant’s rights.- On the whole, T do not think that
defendant 11 should be made liable along with defendants 1, 2, 3 and 9 to pay
. assessment due to Sévanbvé.dl State on the ground that he is mortgagee m
possessmn of the tenants :

.7On appeal the lower Appellate Court held defendant No. i

also linble to the plaintiff’s claim to the extent of Rs. 108 for
the following reasons =~

'« Tho law governing this case is thus laid down in Govmd v. Skamtaya
(6 Bom. L. R 118) 1—* The mere fact of & tenant having mortgaged the land
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held by him under a lease .does not entitle the Tandlord of that tenant bto hold
the mortgagee liable for rent. "To create such a right in the.landlord thers - .
must be something in the nature of a privity of contract between him and the

" mortgagee, and an assignment of his rights by the tenant by way of mortgage

floes operate to create such privity,” The lower Court held that there" wag no such
agsignment in the present case on the ground that the mortgagee had no right

" under the mortgage (Exhibit 38) to possession, neither 'had he any. * In this, I

think, the lower Court was wrong. The mortgage, indeed, is not in expresg
terms a usufructuary mortgage. But it is soin a disguised form. It stipulates
that the mortgagor would cause his tenants to attorn to the mortgagee. . If this
is not handing over possession I fail to sce.what it is. The amount of the
rent which the tenants were to pay to the mortgagee, and to which the lower

Court has attached great importance, does not render this possession less effective .

" because it (amount) happens to equal the amonnt of -yearly interest due - upon

the mortgage. Asa matter of fact tenants had attorned to the mortgagee and he
hiad also recovered rent from them, though-he was unable to recover the whole.

Moreover, thongh'the nltimate. liability for assessment (rent to plaintiff) lies -
upon the mortgagor; yet primd facie one is expacted to fall upon the mortgagee.
At any rate, such a contingency is contemplated by the deed. To my imind
these provisions make the prasent case on all fours with Govind v. Shamtaye -
referred 4o above, where their Lordships held the assignment proved on very

- - similar grounds.- That the mortgages would have to pay to plaintiff more’ than

what he would receive from his tenants is not a cireum stance whlch a.ffects the
question of privity.”

" Defendant No. 11 appealed to the ngh Court chleﬂ y on. thc
ground that the lower Appellate Court erred in Jaw in holdmg
that appellant was liable to pay rent to the respondent.. ‘
G« N, Nadkarni for the appellant.

.H' C. Coyaji for the respondent.

RUSSELL, J.:=The plaintiff herein is the Savantvédl State"
and- the plaint was filed by that State as landlord against -
defehdarif)s 1 to 10, their tenants, and defendants 11 and 12, the
mortgagees from certain of these defendants, to recover the
rent of the thikdn called Devsu, Survey Nos. 84'and 36, B
" The only point for decision is, whether the lower Appellate

v Court was right in holding that defendant No. 11 was liable to

pay Rs. 108, the rent for 3 years, under the cncumstances fol-
lowing, - '

Defendant 11 pleaded that the shares of defendants 1 2 3
and 9 had been mortgaged to him, and that they had :been in
possession of the land appertaining to their shares, and that. he
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. had not taken. the “profits of the land for the years in suit, and

that he had never entered into any agreement with the plaintiff
in respect of the rent claimed. .

~ The mortgage-deed (Exhibit 38) is dated 7th May 1876, and
was executed by Vithu Dadu in favour of one Venku Naroji, the
‘father of defendant 11. The deed recites the receipt by the
mortgagor from the mortgagee of Rs. 399-12-0, and that the
mortgage security is the Sarkar's (i. e, Sivantvddi State’s)

thikan Devsu, which had been held by the mortgagor from the _

State as tenant since the time of his ancestors, and that he has
‘been carrying on the vahivdé thereof. It goes on to say: “1
mortgage to you my right, title and interest in one plot out of
the said #iskdn. Interest is to be paid at nine per cent. per
annum. ~ As to the amount of interest which is to be paid to
you from year to year, I will get Zabuldyats passed by the
tenants in respect of the same.  And if you do not receive the
amount of interest as agreed on from the tenants T will pay the
said amount to you with interest, 1 per cent, per month, at the:
time - of redeeming the mortgage and then redeem the ¢Aikdn,
In case you do not receive the interest, by reason of any
obstruction being caused to the continuance in the said mort-
gage property with you, I will pay the whole amount, together
with interest, and make good the expenses on account of
damages., As to Government assessment which will have to.
be paid in respect of the said plot, I will pay the same. If you
will have to pay the same on my failing to pay, I will pay the
amount when redeemm« the mortgage at 1 per cent, per month,

I will deliver the mortgaged property into your possession

in the year in which there will be any objection on the part of -

the tenants to ksbuldyats being passed to you.”

- The kabuldyats were passed by the original mortgagor (or,
after his death, by his representative) to the original mortgagee
~ (or, after his death, to his representatives) and by those docus
ments the former took the ?Z¢kdn on rent from the latter at
Rs. 86 per annum. Rs.86 per annum is interest on Rs, 899.12-0
at 9 per cent. 'The whole rent for which defendants 1,2, 8 and
9 were liable to the plaintiff was Rs, 254-0-3, _

- The leases from the plaintiff to defendants 1 to 10 were not
producedvbefore us and we cannot say how they were worded,

‘305

1905,

- VITHAL

NARAYAN
0,
SHRIRAM
SAVANT,



808  THE INDIAN LAW’REPORTS [VOL XXIX,

- 1905 - - The questlon raised is : Is defendant 11 ha.ble to the plamtlﬁ
. Vepmar . for three years rent at Rs. 86 per annum, . e., Rs. 108 or. not ;
5 N‘mi“l‘ whether the defendant 11 has received that amount from the
szgrfg\:f ; ‘defendants 1,2, 3 and Y ornot ? - e et o
' ' The point raised, which is a novel and mterestmcr one, is thus
stated at pages 878 and 379 of Ghose’s Law- of Mortoage Srd
edition: “The anomalous character of the English Taw of
Mortgage with its distinction of legal and equitable estates is
strikingly exemplified by the position of a legal mortgagee of
lease-hold property who may be sued on the covenani:s if the whole
* term is mortgaged to him, though -he does not .enter into
poséession But an equitable mortgagee incurs no such liability
even by taking possession, though it may be noted in passing
thet in Ireland his lines are not cast in such pleasant places,
‘But, happily in this country, we know of no distinction between
law and equity. A mortgagee, therefore, simply as such cannot .
be sued as the assignee of the mortgagor on the covenantsin the -
lease. But where the subject of mortgage is lease-hold property,
and the mortgagee is put in possession of it, he. becomes hable, '
as a rule, to pay. the rent. 2 - :
~ For the purposes of this Judgmenb it is necessary to ampht'y
this point and refer to some of the cases cited in the above passage
as well as to others, and to point out the distinetion between the
assignment of a lease pure and sumple and the asmgnment thereof
by way of mortgage. . >
~* Here in India the distinction between leva.l ‘and equltable
* estates is unknown, although in ordinary parlance it is frequently
~ referred to in Courts of Justice as is almost inevitable in any -
_system of law wtich is so closely connected with, and in many -
cases the same as, English Law, The growth and development
of the Court of Chancery and of equitable principles in England,
which will be found well set out in Chapters IL and III of the
 Principles of Equity by Ashburner, are no part of the hxstory of
the law in India.
First then ag to the assxgnment of a lease in Emrland and
India respectively. : - :
In England, # where a person parts ‘with ail his estate m land
as where he purports to demise for a period _co-extensne ‘with
_ his own interest, or longer, the transaction is in law an assigne
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ment although purportlng to be a demlse an under-lease for
. the whole of the residue of-a term is in law .an asswnment s
Lewis vi Bgker.®. In India, by section 58 of the Transfer of
Property Act & mortgage is o “transfer of interest,” and by
section 105 of that Act a lease of immoveable property is a
transfer of the right to enjoy such property‘
- By the transfer of his interest by the lessee to an assignee a
: pr1v1ty of estate is created between the plaintiff and defendant
2—see Timmappa v. Rama Venkanna @®—where the word *con-
tract ” in the judgment and head-note should be “estate ¥—ses
- Shepherd and.Brown on Transfer of Property Act, 5th edition,
page 880. In 21 Bombay at p: 314, Farran, C. J., said: “ An
assignee of g lease is of course in a different posmon, for he is
. brought by his assignment into direct relations with the landlord ”
Again in Kunkhanujan v. Anjelu® it washeld that the transferee is
liable to the lessor, who at the same time may sue the lessee upon
his express covenant, and the transferee upon the privity of estate,
- althougl he can have execution against one only. It is to be
remarked of course here that the covenant to pay’ 1ent is one
" that runs with the land.

Different considerations, however, apply in the case of mort-

- gages of Ieases in India, but, before deahng with them, we must
consider the “effect of the kabuldyats. By these documents it
appears to us that the mortgagee was put into possession of so
much of the land as was comprised in them. And 1t remains to

- consider what is the effect of this.

In England in the case of & mortgage of the lease the legal
estate is-transferred to the mortgagee, the equity of redemption
* remaining in the mortgagor; hence in Williams v. Bosanguet®
it was held (overruling Baton v. Jagues®) that “when a party

takes an assignment of lease by way of mortgage as a security

- for money lent, the whole interest passes to him, and he becomes
" liable on the covenant for payment of rent, though he has never
occupied, or become possessed, in fact.”

In FBaton v. Jaques (ubi supra), it was held by Lord Mansﬁeld
(Whose Ieanmg to equlta,ble principles is well known) that “Ifa

") (1905) 1 Ch 46 at p. 0. - ®) (1889) 17 Mad. 296.
@ (1895) ¥1 Bom, 811—318. & (1819) 1 B, & B, 238"
O (® (1780) 2 DOug. 455,
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T "1905. term is assigned by way of mortgage, with a clause of redemptmn
- Virmar  the lessor cannot sue the mortgagee as assignee of all the estate,
' N"R:. AN nght title, interest, etc., of the mortgagor, ‘even after the '
sz;f;f:rl;‘ mortgage has been forfeited, unless the mortgagee has- taken
actual possessmn :
In Inre Gee ; Ex parte Official Receiver™ the la,w in Englandon
this point is so clearly stated by Cave, J., that we set it out in
extenso. In that case the lessee of premises subject to onerous
covenants had before his bankruptey assigned the premises by
way of mortgage for the entire residue of the - term, and: it was
held that, the trustee in bankruptey not being liable upon the -
‘covenants of the lease either by privity of contract or privity of -
* estate, the equity of redemption which vested in hinr was ‘not
“property burdened with onerous ecovenants” Within ‘the
‘meaning of section 55, Bankruptey Act, 1888, Cave, J.:—
“Tn this case, however, previous to the bankruptcy, the bank-
rupt had assigned the lease. Undoubtedly in an ordmary case
of assignment for value the assignor after the assignment remains
liable on his covenants, and the assignee is also ‘liable .on them
by virtue of privity of estate. "It is only on the ground of
privity of estate that the trustee would ever become liable on
those covenants ; and, inasmuch as the previous assignment has
transferred that liability to the assignee, leaving on the bank-
rupt only the liability under the covenants arising out of privity
" of contract, he ceases to have the land burdemed with onerous
covenants, It is true that some years ago a question  did arise
as.to whether in the case of a mortgage the general rule applied, -
This, however, was decided in the affirmative some considerable
" time ago ; and it cannot be doubted at this day that, where there
is an assignment of the whole term to a mortgagee; the mortgagee
~ becomes by virtue of the ass1gnment the owner of the lease
‘burdened with the covenants, and the assignor no longer pos-
sesses any land burdened with onerous covenants which can by
‘virtue of the statute become vested in the trustee.’ It is . frue
that the &s‘signor,'where the assignment is by way of mortgage,
‘retains the equity of redemption ; but that is an equitable right
‘which-is not burdened with onerous covenants. It is not because

o (1889)]24 Q.B D. 65 at p. 67, - .
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he is owner of the equlty of redemptlon that he can be compelled
to perform the covenants, but solely by virtue of- the ‘privity of

‘eontract that exists between him and the lessor, and that liability

cannot by bankruptcy be transferred to the trustee. The right
to call for a re-conveyance, no doubt, is transferred, and does
- pass to the. trustee; and if the trustee should choose to exercise
that nght and have a re-conveyance or re-assignment executed
to him, he would then become the owner of the land burdened
with onerous covenants,”

In India there being an equity of redemption in the lessee
(mortgagor) and- there being no distinction between his legal
and equitable estate, his ¢ whole estate” is not t’mns'ferred‘by
" the mortgage. Consequently in accordance with Eafon v. Jagues
(ubi sup.) possession by the mortgagee is necessary before he
can be held liable for the rent. Section 65 of the Transfer of
Property Act, so far as is material, is as follows :—

¢¢ In the absence of a'contract to the contrary, the mortgagor
shall-be deemed to contract with the mortgagee . . , . .
. (D) Where the mortgaged properby is a lease for a term of
years that the rent payable under the lease, has been paid down
to the commencement of the mortgage and that the morbgagor
" will, so long as the security exists and the mortgagee i3 not in
passession of the mortgaged property, pay the rent reserved by the
lease and 1ndemn1fy the mortgagee against all clalms sustained
by reason of the non-paymenb of rent.” o

In Kannye Loll Sett v. Nistoriny Dossec® 1t was held that,
where the subject ¢ of & mortgage is lease-hold property and the
mortgagee is pub in possession under circumstances which
awmount to an assignment or transfer of the lease-hold mterest
the mortgagee becomes liable as a rule to pay the rent. See also

E. Macnaghten -v. Bheckaree Singh.® The principle is thus

stated by Powell on Mortgages :=—
.. - 1f a mortgagee enters into possession.he becomes lisble to

' all covenants that run with the land, for he takes it cum onere,

and enjoying the profits he must submit to the losses.” ‘
- Under these circumstances although it does not clearly appear
whether the - mortgagee did receive any of the rents of the

W (1884)100a1 “s, . (@ (1878) 2 C, L. R. 323,
3387—6 '
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ploperty, still‘he put himself into possessmn and musb be treated _:
. as'if he had received such rent. ' :
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.

» The decree of the lower Appellate Court will be conﬁrmed but ‘
as held in the Madras case, above referred to, ‘execution in
respect of the rent now in question will issue against only one
seb of the defendants, viz,, 1, 2, 3 and 9 on the one- hand und~
defendant 11 on the other, -
Defendant 11 must pay the costs of this appeal
Decne conﬁrmed.

- R. R.

APPELLATE CIVIL."

Before Sir L. H Jenking, K 0.5 E., Clnef Jmtwe,
and Mr. Justice Aston,

BHIMAPPA BIN SHIVBASAPPA AND- ANOTHER (OBIGIN'AI."' Dnymmnfrs
.2 AND 3), APPELLANTS, v. BASAWA rom SHIVBASAPPA axn mo'mm }
(ORIGINAL DEFENDANT 1 axD PLAINTIFF), REBPONDLNTS % ‘

Adopizon by the widow of a Hindu wlw predeceased his ﬁ»ther-—-Presencc of T: B
. the widowed mother-in-law ot the ceremony of adoptwﬂ—-Arguwscence—- B
~Consents ~ , SRR

: The widow of a Hindu who predeceased his father made an Qadc}ption. ‘At
the ceremony of adoption the widowed mother-in-law of the widow was present.
A question-having arisen as to whether the presence of the widowed mqther-m-
law was equivalent o consent on her part to the adoption, . e e

. Held, that' mere presence is not necessarily equiivalent to consent, for consent
in this connection implies an intelligent concurrence on due consideration, and
it is for the Court to determine whether the whole circumstances of the case
invite the inference that such a consent had been given, bea.rmo in mmd that
the eonsent required is a matter, not of form, buk of substance '

. SECOND APPEAL from the declslon of T. Wa.lker, Dmmct '

3 udge of Belgaum, conﬁrmmn' the decree of W. O Alcock Ass1stant >

Judge.
.. One Basappa had two sons; Shlvlmgappa and Balappa., the

plaintiff. Shivlingappa had a son Shivbasappa who died before’

|1
; ®

# Socond Appeal No, 640 of 1904,
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