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ORIMIN AL REVISION

Bef’ore Mr. Justwe Russell and M. Justice Bwtty.
EMPEROR v. JUSUB ALLY* -

Bombay Prevention of Gambling det (Bombay Act IV of 1887), sectwm 3, 11,
- TI2+—Gambdling in @ machhwa—Public place—Bomba, Y Harbour. .

CNT

The accused, fourteen in number,_chartere(_i a mackhwa (boat), and, baving got.
. it anchored in the Bombay Harbour a mile away from the land, carried on gamb- -
" ling there. For this they were convicted of an offence under section 12 of the

Bombay Prevention of Gambhng Act (Bombay Act 1V of 1887 ) for - ga.mmg in "

* apublic place:

Held, that the accused were not guxlty of an offence under seehon 12 of the
- Act, since they cannot be said to be gambling in a public place.

S Cnmmal application for Revision No. 805 of 1904. P
¥ The Bombay Prevention of Gambling Act (Bom. Act IV of 1887), sectmns 3 4

] and 12 run as follows :— -

8. * *-* Tnthis Act “ common gaming house” mezmsahouse, room or lace
P

, in which eards, dice, tables or other instruments of gaming are kept or used for the

profit or gain of the person owning, occupying, using or keeping such house, room or
place, whether by a charge for the use of the mstmments of garmng or of the house,
‘room or place, or otherwise howsoever.
-.4, ~Whoever ST
. (a)sbeing the owner or occupier or having the use of any house, room or place,
_opens, keeps or uses the same for the purpose of a common gaming house; -
(B bemg the owner or occupier of any such house, room or place knowingly, or

v mlfully permxts the same to be opened, occupied, kept or used hy any other person
" for the purpose aforesaid ; . . R

- (¢) has the care or management of, or in any manner assxsts in conductmo' ‘the

_ business of any such house, room or place opened, oecupxed, kept or used for the
- purpose aforesaid ;

Ad) advances or furnishes money for the purpose of gaming Wlth persous frequent.

L ‘mg any such house, room or place,

7 ghall be punished with fine which may extend to five hundred rupees, or with
- jmprisonment which may extend $o three months.

12. A Pohce officer may apprehend without warrant—, .
(@) any person found playing for money or other valuable thing, mth cards, dice,

" connters or oﬂxer inetruments of gaming used in playing :my game, not bemg a

- game of mere gkill, in any public street, place or thoroughfare; - o
» Y # * - %k * . Ky :
Any such person shal], on conviction, be punishéd with fine which ma.y extend

to ﬁfty rupees, or with imprisonment which may cxtend to one month.. .
» » % * * * o w T aY
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Prr Barry, J. :—The word “ place ” which is patient of many different

. meanings, must necessarily, in each instance in which it is used by the Legis-
lature, be construed with reference to the intention-to be inferred from the
context. - Thus in section 12 of the Bombay Prevéntion cf Gambling Act
(Bom. Act IV of 188Y) or in section 3 of 36 and 87 Vict., c. 38, in conneclion with

such words as roads, streets and thoroughfares, it has a very different meaning

from that which it bears in section 4 of the Act, and from that given to it in
connection with section 3 of 16 and 17 Viet., c. 119, by judicial decisions.

. The mischief aimed st in section 4 of the Act is a mischief clearly distinct
from that aimed at in section 12 of the Act. In the former, the mischief aimed
at is the practice of individuals making a profit by providing a spot of their
own selection known as a place where gambling is to be carried on, and making
a livelihood By attracting people to a place which they would not otherwise
frequent. Inthe latter, the offence is mot that the individual members are
.making a profit at all but simply that they are carrying on their gambling with

such publicity that the ordinary passer-by cannot well avoid seeing it and being

enticed—if his inclinations lie that way—to join in or follow the bad example
openly placed in his way. In the one case comparative privacy for profit, in
the other the bad publie example and accessibility to the public, would seem to
coustitute the gravamen of the offence.

Section 12 of the Bombay Prevention of Gamblxng Act (Bom- Act IV of
1887) aims at gambling in a public place or thoroughfare, ordiparily with no
intervening obstruction to the public view, where there is voluntaty publicity.

TIIIS was an application for revision under section 435 of the
Criminal Procedure Code (Act V of 1898) against convictions and ~
" sentences recorded by Karsondas Chabildas, Third Presidency
Magistrate of Bombay. -
~ The accused, fourteen in number, chartered a ma(-/&ﬁwa (a boat '
licensed - for hire), and got it anchored opposite Gun Powder
Bunder in the Bombay Harbour, a mile away from- the land.
They were found there gambling with dice and money or u
canvas which was strétched out in the centre of the boat.
They were tried by the Magistrate for an offence under section
12 of the Bombay Prevention of Gambling Act (Bombay Act IV

of 1887), and were convicted and sentenced each to undergo -

three weeks rigorous imprisonment.
The accused applied to the High Court under its criminal

vevisional jurisdiction, chiefly on the grounds that the lower

- Court erred in law in holding that the said boat was a ¢ public
place " within the meaning of section 12 of the Act, notwithstand-
ing the fact that it had been exclusively engaged by the accused,
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and that the lower Court erred in holdmtr tha.t the part of thel’;:.

“barbour where the machiwa was cruising was a thoroug‘lfare g

“or a “public place” within the meaning of section 12.°

"Branson (with him -II. C. Coyajé and F. Olwem), for the .
apphcants.

" - Raikes (acting Advocate Geneml) thh the Public Prosecutor, .

for the Crown,

BATTY, J. :—The only question in thls case is whether «amb-

' : ling in & mackAwa which was chartered by the accused and was

used by them for the purpose in the Bombay Harbour, could be

: -sald to be gambling in a public place, street, or thoroufrhfare, '
~within the meaning of section 12 of the Bombay Gambhno' Act.
" The ﬁrst two of these phrases, viz, ‘ place” and * street ‘have un-

ambiguous meanings attached to them as legislative expressions -
by _]udlcml decisions.. The second of them, the word ¢ street,” is

- manifestly inapplicable in this case. It-is contended thét the
- third expression, ¢thoroughfare,”’ is applicable to the Bombay
" harbour in which the “machhwa containing the wambhng party
. was found. We do not think that it can be said of the accused.
' that they were gambling in a public place or thoroughfare in the

ordinary acceptation of those terms. We think that the word
“eplace,” which is patient of many different meanings, must
_‘necessarily, in each instance in which it is used by the-Legis-

lature, be consbrued with reference to the intention to be inferred
from the contest. Thus, it is obvious that when used as in .

- section 12 of the Bombay Gawbling Act, or in section 3-of 86

- and 37 th c. 38, in connection with such words as roa,ds, streets,

“and thoroughfares, it has a very different meaning from that
~which it bears in section 4 of the Bombay Gambling Act, and
_ from that given to it in connection with section 3 of 16 and 17

cht., ¢, 119, by judicial decisions in Skaw v. Morle _/(1) Bows v,

o Fenwick® ; Gallaway v. Maries®; Liddell . Lcﬂl»ause("
' .McImmey i* Hildreth® ; or in Powell v. Kempz‘on Park Race- A
* course Company®, where the Court of Appeal dlsapproved anke

. v.Dzmn(” . ss:t»;
B (1) (1868) L. R. 3 Ex, 137. ‘ {4) (1896) 1‘Q. B. 295..;
(2) (1874) L. R. 9 C. P. 830 © . (5) (1897) 1 Q. Bi 600:
(3) (1881) 8 Q. B. D, 275, (6) (1897)2 Q. B, 24"2.'1 .

@ (18971 Q. B, 579,
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These cases jusb cited construe the Word when used with

~ such words as house, room, or office, as meaning 'a “ defined ”’ or
"« ascertained fixed spot,” that is. with certain circumscribing
lmnts and so far e}usdem generis with a house, room or offices -
“And in Srow v. Hill® where the appellant had been ¢ simply
- walking about the field ” it was held that he did not come with-

in the purview of the Act 16 & 17 Vict. c. 119, That Act treats

of houses, rooms, offices or other places opened, képt or ‘used

for the purpose of the owner ete. betting with persons resorhing\

- thereto. _ The mischief aimed at in section 8 of that Act and in
- section 4 of the Bombay Gambling Actis a mischief clearly distinet
from:tha.b aimed at in 84 & 37 Vict. c. 38 and in section 12 of the
Bombay Gambling Act. In the firsb two enactments mentioned
the mischief aimed at is the practice. of individuals making &
profit by providing a spob of their own selection known as a
place where gambling is to be carried on, and making a livelie
-hood by attracting people to a place which they would not
“otherwise frequent. - In the other two enactments, however, the
‘offence is, not that the individual members are making a
profit at all, but simply that they are carrying on their gambling
" with such publicity that the ordinary passer-by cannot well avoid
seeing it and being enticed—if his inclinations Jie that. way~to
joiri -in or follow the bad example openly placed in his way.,

- In the one case comparative privacy for profit, in the other the

bad public example and accessibility to the public, would seem

to constitute the gravamen of the offence. Thus, the very fact .

that special accommodation and privacy had been furnished,
which would be essential in a case under section 4 of the Bombay
. Gambling Act, would be a ground for excluding the case from
‘the purview of section 12! If people gratustously allow gambling
on their private premises, the law does not interfere with them,
presumably because in that case they have no special inducement
to tempt outsiders to join them. The law does interfere, how-
.. ever, if whether for private gain or not, they expose tempta..tion
where the general public have a right to come. Thus an omnibus
" may be a public place for the purposes of an enactment aiming
at acts committed ad commune nocumentum : Queen V. Holmes, ®

- Q)(885) 14 Q. B. D. 583, (1853 22 L5 (N.8) M.Co19a,
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1905, So may a roof at the back of a,'house,»exposéd to viévﬁ where tﬁe '

Emrrror  offence consists in exposure : Queen v. Thallman, ¥ But gaming-
;Ivsvn”]sux.l in a railway carriage which was not being used -or travelling -
. along the line, but was shunted away in a yard or warehouse,

~ was held not to be playing or betting in an openand public
- place: Ez parte Freestone.® The obvious ground of diStinction -
is that the public had no right of access to the carriage and that
the gaming was not so exposed as to be patient to the passer-by.
In Langrish v. Arcker,® on the other hand, where the railway
carriage in which gaming was going on was travelling on its’
journey, it was held to be a public place within the meaning of -
36 & 87 Vict. c. 88, section 3, because the public had access ~
thereto. And obviously any person getting into such a carriage’
would at once have the fact, that gambling was going on there,
forced on his notice. But we think that in the case of a mackhwa .
chartered by a-private party, the public had not such right of
-access as would suffice to bring the. gambling carried on in-it -
within-seetion 12 of the Bombay Gambling Act, - It is true the -
machhwa was in the harbour which may be regarded as a thorough=:
fare for certain purposes. But a mackhwa is not exposed to the -
* public view, of persons using that particular kind of thorough-
fare in the same way as a carriage is in a public street. It is
rather of the nature of an enclosure, and we do not think it
reasonable to suppose that anybody using the harbour as a -
“thoroughfare in the ordinary way could have known the use -
. to which -the mackhwa was being put. In the case of Queen-
. Empress v. 81 Lal, W a chabutra, a terrace or platform adjoin-
. ing a public thoroughfare, was held nob tobe a public place
 within the meaning of section 159 and 160, Indian Penal Code,
because the public had not a right ‘of access thereto, though
- it was visible from the thoroughfare and the public could see
 what was taking place”” But the case.of a mackhwa in the -
. harbour is, we think, much stronger, for’it would be, in our
opinion, unreasonable to suppose that the public in the’ ordinary
. exercise of their right of user of the harbour could have known
that gambling' was going on in it. Section 12 aims at gambling -

© (1) (1863) 83 L. J, (N, S) M, C, 58, (9 (1882)10 Q. B. D. 44, . -
. @ (1856) 26 L, T, (N, S) M, Gy 121, () (1898) 17 AN, 166, .- ...
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- ¢n-a public place or thoroughfare, ordinarily with no intervening . 1905
- obstruction to'the public view, where there is voluntary publicity. m
- In our opinion, without straining words, the mackkiwa must be - Josun A
_ conmdered to have. been a place within the meaning of pevm Auax,
section 4 rather than of section 12, being more of the nature of
a house or room than of a place gusdem generis with a street or
e thorounhfare Had it been so used for the profit or gain of any
person owning, occupying, using or keeping it, then the case would
we think, have come within sections 3 and 4 of the Bombay
Gambling Act. But what the party apparently aimed at was
-seclusion and not publicity, and we think that their manifest
- object of avoiding notice would have been attained as far as the
public was concerned and that, save for the exceptionally close
_ serutiny of the police, the structure sufficed to exclude both the
access and the observation of the public. We desire to add that
the view we take in this particular instance by no means involves
‘as a corollary that people gambling in a carriage in a street or
ordinary . thoroughfare would be exempt from liability under-—
- section 12. 'We do not think that the accused in this particular
case were in a similar position, and reverse the convictions and -
sentences passed on ‘t‘he‘accused. '

R B.

APEELLA’].‘E ‘CIVIL. 3
Before Mr. Justice Russell and Mr. Justice Aston. o 1905, . -

VITHAL NARAYAN KALGUTKAR (omiorsat DErENDANT 11), Apenre  Marel 7.
iint, v. His Hionness RAJE BAHADUR SHRIRAM SAVANT alias
Rao Samss BHOSLE, 81k DEsar (oR1eINaL PrainTirr), REsPONDENT.*
Lease—Assignment of lease—Mortgage of lease—Liability of the mortgagee to

" the landlord-~Possession of the morigagee. . -

The plaintiff, the Sdvantvidi State, leased cemtam Iands to defendants 1 to 10.
-Of thess, defendants 1, 2, 3 and 9 mortgaged their shares in the lands to
defendant 11 ; the mortgagee was nob put in actual’ possessmn of the lands,

: bnt subsequently to the executlon of the mortgage-deed the tenants of the

* mortgagor passed kabuldyats to ‘the mortgagee under which they agreed to pay
the mortgavee (defendant 11) Rs. 86 per annum. The plaintiff thereafter

g "t *8econd Appeal No, 585 of 1004, -
B 3874 :
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