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partxcular averacre loss -oceasioned. by the ship - being. stranded
""The other questlon referred does not in thlS view . of, the case ’
arise; -

r

Attorneys for the plamtlﬁ's Measrs. Watha, G’lumdz g Co. \

Attorneys for the defendants : Mesars. thtle.&, C’o.- . o
RN ; ’ " )A '.: ROR-

, -APPELLATE O'IV.IL.' '

quore Sir L §:5 Jenlcms, X.0.LE., Chicf J'u.s‘tzce, Mr Justwe Rus&ell
’ and Mr. Justice Aston.

BALARAM BUDHARAM MARVADI AND- ornnns, DECREE-HOLDEBS,
_RAMKRISHNA vALsD CHILOJI JUDGMENT-DEBTOR ¥

Decree in accordance—Final order—TInstrument.of partition—Stamp. - v
-A decree for partition passed in accordance with a Commissioner’s report
under section 396 of the Civil Procedure Code (Act X1V of 1882) is a fina) order
for effecting a partition passed by a Civil Court and must therefore be stamped. .
as an instrument of partition under section 2 (15) of the Indian Stamp Act '

(IT of 1899). ‘

REFERENCE under section 60 of the Indian Stamp Act (II of
1899) by J anardan Damodar katht Subordmate J udge of Smnar '
in the Nasik District. ‘
" The facts were as follows :— .

The plaintiffs, Balatam Budharam Ma,rvadl and others, sued -
the defendants, Rumkrishna valad Chilgji and others, to recover . -

~ possession of moveable and immoveable properties mentioned ia -
~ the plaint, The first Court dismissed the suit. 'On- appesl by -

the plaintiffs, the First Class Subordinate’ Judge of Nasik with
Appellate Powers held that the plaintiffs were entitled-to a half
share in the house and land in dispute. He, therefore, passed a
decree in the following terms:— , T

Plaintiffs Nos. 1 and 2 (appellants) should affect d1v1slon of the property in
the suit, that is to say, of the house and the open: land with the defendguts
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: (respondents) and take possession of half property out of the same and take the

- costs in both’ the Courts from the defendants (respondents) in proportion to the -

‘ .claum awarded. ~ The rest of the claim is rejected with costs. The defondants
" (réspondents). should recover their costs to tho extent of the claim -disallowed

- from the plamtlﬁf's (qppellants) and should bear theu cosis to the oxtent of the
V._cla,lm awarded : .

= Subsequently the plamtxﬁ's havwg apphed for the executlon of. '

. the decree, the Subordmate Judge of Sinnar adopted the proces

. dure prescrlbed in section 396 of the Civil Procedure Code (Act
’ XIV of 1882) and passed the final decree. - Thereupon a question -
- ha.vmo‘ arisen as to whether the decree required-to be stamped .

« as an-instrument of partition under the Stamp Act (II of 1899)
in order to: give eﬁ'ect to it, the Subordinate Judge made a refer-
- ence under section 60 of the Act in the following terms:— .

or'an agreement of the parbles, is liable to be stamped as an
. 1nstrument of partition ? *’ :

~The opinion of the Subordinate Judge was in the ne«atlve.

. The following is an extract ‘from the Subordinate Judge’s-res
"marks-—- . -

. To say that a deoree which is the most important document in a suit should
. be written. upon a stamped paper, would be to introduce confusion, irregularity
. and:inconvenienes in the procedure, a result which the TLegislatare, parhaps,
“ never contemplated. The provisions of the Stamp Act cannot be inconsistent

with or override the provisions of the Civil Procedure Code, The Court is’
* bound to bring the suit to termination. It must proceed to judgment (Indian _

* Law Report 22 Calcutfa 425 and 24 Calcutta 725). Upon the judgment decres
-~ must follow-and a decres when passed must be given offeet to in execution

(Nabab Mir .Sadrudin v. Nabab Noorudin, VI Bombay Law Reporter, 834,

- Suppose for a moment that after the judgment the party in whose favour
" the judgraent is made refuses to supply a stamp, would the Court be justified
. in refusing to pass a decree in conformity with the judgment in such a case?
"v 1 hope not. ' Then thero is again reason in charging the stamp duty levied on
~fumstrument of partition on awards upon which decrees are made. The appliea-
- tion to file an'award is made upon an eight-anna Court-fee stamp and it is
. the fiat of the Court that converts it info a decree. In suits for partition full

Court fee is. paxd and it could not have heen intended by the Legislature that

Can’ aﬂdxtmna.l stamp duty requisite on an instrument for partition should be
' pa.}:I " Besidos this, decress made on awards are final decrees in the sense in
+ which, that térm is used in the Civil Procedure Qode, while decrees for parti-

"» tionare even subject to second: appeal and are not finals

- “ Whether a final decree for partition not made upon an award
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» 19057 Rao Bahadur V J' Kutzkm (Govemment Pleader) appeared ,‘
= Bu}mm for the Gm ernment of Bombay

. R‘MK‘“S““" " JENKINS, C. J.:~1I am of° opmlon that a decree ‘passed under’

section 896 of the Civil Proceduye Code in accordance :with a
- Commissioner’s report is a final order for effecting 'a p&ttltlon
_v.pa.ssed by a Civil Court and must therefore be stamped as an

‘instrument of partition : sce section 2 (la) of the Indian Stamp
Act, 1899, -

” f RUSSELL, J—T concur.
ot o . .
. ‘Asrox, J,—1I also-concur,

Order accordihgly.i

L GB.R.
ORIGINAL CIVIL.
L e . ' " Before M. Justice T4 yabji.

S 1904, ¢ JMUSA. YAKUB MODY PLAINTIFF, v. MANIL AL AJ ITRAI DEFENDAN‘!. .
Nove_mljw 19.

— oausaqfachon—Malmaus prasecutwn—Letters Patent clause 12— )
' Leave—Liability of prosecutor when prosecution ordered by Oourt. S

* Ca.usa of ackion ? means that bundle of essential facts: which 1t is necessa,ry', -
‘ for a pla‘utiff to prove before he can succeed in the case. Lol
" A person is responsible not merely for starting a’ prosecution but also for :
'contmumg the same and he is so responsible whether such prosecution was -
. ordered by the Courd or was initiated by the party himself.
= The plaintiff, a resident in British India, was charged with a ernmna.l oﬁ'ence
" by the defendant in the Magistrate’s Court at Réjkot. In order to secure his
‘attendance the defendant moved the Bombay Government to initiate extradi- -
. tioh proceedings against the p’la.mhﬂf before the Chief Presidency. Magistrate
_in Bombay who however held thab-a, case for. extxadxtlon had- not been made-'
Vouts |, .- *
The phmhﬂ:’ obtained leave from the Hlo‘h Court- to ﬁle a; SUIt agalnsb the
defendant in Bombay for malicious prosecution. On -an apphqatlo_n by the ...
© - defendant to have the leave rescinded, ’ o T

. *Suit No, 453 of 1904
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