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APPELLATE CIVIL, |

quore Mr. J'ustwe Russell and Mr, Jumca Aston,

HARILAL BAPUJI AND OTHERS (omom.u. DEFENDANTs), ATPELLANTS, 2. 1905...
N BAI MANI (ORIGINAL PrLAINTIFF), RESPONDENT* February 6.

Hmdu Law—-Aﬂcestml zroperty—Trust by the father—Trusts Act (11 of’
1882), section 6— Wzll—Executors—Legatees

A Hludu, who had a son living jointly with lum, madeawrll whereby ho
~appointed his son as heir to his whole propeérty, which was ancestral, and also
_* appointed trustees in order to administer the property until his son should attain
"+ 21 years. The trustees were empowered to take the whole of the property into
thelr possesswn : .

- Held, that the appomtment of trustees was void since at the moment of the
testator s death the whole of the propgrty became the property of the son.

Held, €urther, that no trust was created by the will because the property in
 .question was not one transferrable to the beneficiary. 2 .

Certam legacies were devised by the will to relatives of the testator and others

v " Held, that as the Court had held that the appellants were not validly appainted
" executors, the legatees were not represented by them and no declaration could be
made as to the vahdlty or othermse of the legacles -
SEGOND APPEAL from the decision of C. E. Palmer, Assmtant
J udge at Ahmedabad, reversing the decres passed by Vadilal
' T. Parekh, Joint Subordinate Judge at Ahmedabad

.Suit for declaration that a will was null and void.

“One Chamarlal Varajbhukhan died on the 6th November 1902
ha,vmo' before his death niade a will on the 8rd November 1902,
“"He left him surviving his widow (the next friend of the plaintiff)
and a son Ranchhod (the plaintiff) by her. Chamanlal and
Ra,nchhod were living umted and the property of the family was

'; ancestral R .
" By his will Chamanlal purported to leave the whole property
ot to his son Ranchhod, The defendants were appointed trustees
~.to manage the propelty during the minority of the son ; and for
thrs purpose they were authorlzed to take tbe property mto their
possessmn. T - ;

: ,.* Secohd appeal No, 536 of 1904,
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f:' scholarshxps to poor boys for their eduoa.tmn

“I appomt as my sole helr my Soit Ranchhod Who fs: two ycars old and
thel efore; 1 appoint three trustees’ (exeeutors) s . to admlmstex' my propérty’ untll i
,my son attains. the age of _majority. The. “trustees ‘have full” right to obtain' -
possessmn of my property and- to. manage -it as hereinafter mentioned. - They.
.should- petform ceTemoniés after me accordmg tomy respect and shiould spend )

. money in charity as ‘mentioned in the list made, They should zmnually give

~’maintenance at Rs. 175 tomy two wues Narba. a’ ‘and Chanchal, who should" -
at‘freeably live in’ my house. - If they do ot aoreeably hve tovether, Narbada
should geb Rs. 75 pev year and a mede to live in. - My new mfe Chancﬁal should
“live in my- house and should get Rs. 100 annually for her mamtenauce and for -
" that: of - my son. My father has given ornaments worth Rs. 800 t0-my sxster
'\lam, who, should ‘get Rs: 25 annually for her clothing. ~ Bs. 1, COOshould also be -
pa.ld to her, But if 'she dies childless, my son is to 1nher1t the’ ornamenfs and -
money Ts. 25 should be- pmd to Fakira and Rs. 50 to Shomia Ranchhod. -
Expenses “for ‘the ‘marriage of my son should be made accordmg toﬂy :espec{;. .
S Ibds. better if Chanchal does not’ con’maoh a ndfrd (vemarriage).’ But- if she
contracts a natm accmdmg to the’ custom of the- caste, the trustees” should take

B scare of my: son and spend Decessary money. The trusteos should: spend Tooney
J4n educatmg fuy" son and are empowe1ed to give. an' additional sum, should the
' ma,mtenance allowed for my son and his_ mother be found to- be msuﬂicxent

" The tiustees ha.ve a rlght to sell any portion of my propotty and to pmchase new
~-property. if Decessaty ...~ They should make over all my propel ty to my san -
+on his attaining the age of twenty one years, and he hasa nght to dlspose it off -
a,ccordmg to his mshes I, however, my son dies” childless, my nster Mam R
_should-inherit all the propelty in possession of the tmstees and my son. : 1t my

mster Mani has no issue, the trustees should give adequate sums to he1 and my

* wives for. the expenses of pilgrimages, and should spend the balan in giving -

Bal Mam’(alms Chanchal) filed thls sult on behalf of: her minor

soa Ranchhod to obtain a declaration that the W1ll Was null and "

vmd and- also .a perpétual - injunction aﬂalnst the defendanta )
restramlng them from administering the ploperty of the deceased 7
- The Subordmate Judge held that the deceasedhad. authomty,
accordmg to.law, to make the will and that the will Wwas nob void. .
He, therefore, dlsmlssed the plaintiff's suit W1th “costs. P 2
.<Onappeal. ‘the’ Assmtant Judwefreversed the decree: paesed by"
tl 6 Subordmate ‘Judge, and held that" althourrh ‘the: will of -
Chxma,nlal was, duly proved, it was . wholly void. in- law ‘He
gr -anted the declaration and 1nJunct10n prayed for. The Teasons

for hlS decls1on were a8 follows :—
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L« The part1es admlt that, followmg I L. R 10 Bom, 528, if property be
ancestml property and it passes to the next heir under a will, that person takes
it as ancestral and not as self-acquired property. The deosased Chimanlal got
his father Varajbhukan’s property under the will (Exhibit 54) which is proved
by the writer Keshavlal (Exhibit 58) and an-attesting witness Dolatram
(Exhibit 59).- The Iatter states that “Varajbhukan's property had descended
to him from his father Vandravandas, ' This fact is not seriously questioned in

this Court. - The necessary conclusion, therefore, is that the property. obtained

by the deceased Chimanlal under the will was ancestral property and its

character was unaffected by the fact that Vardjbhukan made s will. Following .

L L. B. 12 Bom. 105, 621, Chimanlal's will is inoperative as regards this
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‘ancestral property. This ancestrial property with the balance of the property, if _' _

any, aecquired by Chimanlal was undivided family property in whi¢h the minor
Rancbhod was a co-parcener with his father Chimanlal. Therefore Chimanlal

had no right to dispose of any of it by will (vide 3 Bom. H. C. A. C. J. pp. 6—9).

There is nothing.on the record to show that any of Chimanlal’s property was
wholly acquired by his own exertions, o I can only hold that the will, in so far
as it purports to dispose of the property, is void.

The pleader for the respondents contends that though certam provisions of

’ the will may be void, the whole will should not necessarily be set aside as void-

‘The ‘only- clauses that are void are the gift to Mani, which might, however, -

following 6 Bom. L. R. 269, be allowed, as it is a reasonable gift to 4 near
relative and the reversion of the property to Mani, Before the gift to Mani is set
as1de she ought to be made a party. The guardians appmnted by the will-are
. proper, ‘and plaintiff being the next heu', though she is mmors mother, and is
still in charge of ‘him, is unfit to be his guardian. .
I cannot: hold that these are satlsfactory reasons for declarmga.portmn of
» the will void.” - .

Irwerarzty (W1th h1m L, A Skalz), for the appellants (defend-
ants) :—We submit that though the will purports to deal with the
ancestral property of the testator, it is not wholly void. It may
‘be that the ,plaintiff does not take under the will, but by
" survworshlp. But the provision appointing the defendants as

trustees to administer the property during the minority of the
plaintiff (testator s son) is valid. The will in effect appoints the
" defendants to be guardlans of the property of¥the minor, A
Hindu father has a perfect right to appoint guardiuns of his
son by a will. Section 6 of the Guardians and Wards’ Act (VIII
of 1890) clearly contemplates the testamentary appointment of a
guardian.” See also Soobak Pirthee Lal Jha v. Soobak Doorgalk
-Lal Jha ®. The provisions relating to legacies to the testator’s

O (1867) 7 W. R, 73,

>
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- sister. and other relatlons are vahd as bemg g1fts to- near 3
; :relatwes out of affection (Bachao V. Mankorbai"),. The 1egatees

« BAPUIL - gre’ not parties to  this Suit and . the Court cannot. 'make any o
TBAIMANL

. declaration régarding their rights i in their absence, . The declara-
tion' ‘as-to. the’ whole will bemg v01d s, therefore, wrong. -

In Hanmrmt v. Bhimacharya®, the declaration was confined. to :

'the prov1smn of ‘the will so far as it affected the devolution of .
.the property. No injunction should have been granted by the_ :

. lower Appellate Court. -

E

0 ~H, Setalvad (W1th hlm K. M. Jhavers), for the respondent
_ (plamt;lﬁ) :—The property\bemd ancestml the testator had no’
-right” to- make any will." The will appoints - ‘the . defendants'
_ trustees ‘of the testator’s property and not guardmns of the'

. minor’s* property. - The case of Sovbak Pirthee Lal.Jka v. Soobak -

~ Doorgah Lal Jhd® has no upphcatlon. All the legacxes dre void. ‘
-‘and the; declaratlon that the whole will is null -and. void -ought-
to stand.-
' | M. Inveram/y was heard in reply

o

RUSSELL 3. —The plamhﬁ' herem sued for a declara.tlon that
the will said to have been made-by’ decensed Ch1manla1 VaraJ- )

) bhukhan on the 8rd November 1902 is null and voidi- The three

defendants “wete appomted trustees . of the will. - The lower

. Appellate Court declared that the said will was null and void,”

.~ It was ‘argued before us for the appellants-trustees. that therer '

) was a valid a,ppomtment of themselves as guardians.of the minor
_-son of the deceased and that certain legacies: were. vahdly_‘ ;
" ‘bequeathed.  The will, so far as it is material, begins by saying 3

_that in order that the property acquned from' the testator's

. father, which was belonging to him (the testator), mlght ook be:
' ~wasted after hig death, and in order to make a dxsposrtmn of the
" sameé after his- (i)aath he made his _testamentary Wrrtmg After

giving partlculars of his moveable and immoveable property, the .

will goes on to appoint in the event of the testator’s death, his .
“_son Ranchhod to be the he1r of his Whole property, and 1t:

(1) (1904) 6 Bo, L. R. 28, e (1887) 12 Bom 105
- (®) (1867)7W R. 73 : :
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appomts the three appellants txustees in order to administer his

'property until his son Ranchhod reaches the age of majority.
"It goes. on to say, “my Trustees shall take the Whole of the
- proper ty in their possession and administer the same, as if with
- full power, and get my son Ranchhod married; and as to any
; out]ay that ‘may be required for the educa,tlon and training of
‘my sonRanchhod, my trustees shall make the same and increase
the'same, if necessary, in addition to what he has mentioned for

© the expenses of my son and his mother.”. Then it continues that -

“when his son’ Ranchhod shall resch the age of 21 years, his
~ trustees may hand over to him whatever property there may be
. belonging to- the testabor, and that his son is to do whatever he
likes with the property that there may be belonging to him

. (testator): - From these extracts from the will it is apparent that

‘the testator did not appoint the appellants the guardians of his
- son ¢o momine bub appointed them trustees of his property till
“* his son should come of age. The property was clearly ancestral

“and the question arises, whether the testabor could appomt '

trustees in the way he has done, - -

. In the ﬁrqt place, it must be remembered, that by sectmn 8,
- Indian Trusts Act (I of 1882), the subject- -matter of the trust
must be property transferable to the beneficiary. Itis impossible

- to.say that the property compnsed in this will comes W1th1n ,

such category..
As said by Mr Mayne, at” page 537 (Gth edltmn), o member

of an undivided family cannot bequeath even his own share of .
‘the joint property because, at the moment of death, the rlght by

. survivorship- is at - conflict with the right by devise. Then the
title by surviv orshlp, being the prior title, takes precedence to the
exclusion’ of that by devise.”  Accordingly, therefore, at the

“inoment of the testator’s death, the whole of his property was .
and became the property of his son, and was not property

transferable to the son. “As Mr. Mayne further says, the same
. result is arrived at by legislation. Section 3 of Act XXI of

1870, Hindu Wills Act, provides that  nothing herein contained A '
. shall authorize a testator to bequeath property which he could

“not have alienated inter vivos, or to deprive any persons of any

right of .umintenance of which but for secgion'2 (the extending '
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' sectlon) of this Act, he could not deprlve them by wﬂl cveeseiand
' ’}that nothmo herein conta,med shall a.ﬁ"ect any laW of a,doptlon or’
mtestate succession,””

The Probate and" Admlmstratlon Act (V of 1881) N Whmu a.lso

J applies to Hindus, provides by section 4 % that nothmg herein

- contained shall vest in an executor or administrator any property

“of a deceased person which Would otherwxse have passed by -

’ survworshlp to some other person.”

N

Of course it may be that if the i;eetator had appmnted the -

' appellants guardians; the case of Soobak Doorgak. Lal Jha v.

“Rajah Neclanund Singh ® would apply, although in that case, .
‘the actual words are not reported. That case referred to joint

property ; -but having regard to the principles W¢ have referred

- ‘above, and to the fact that the appellants are not appomted
‘ guardlans we must declare the will null and void.. ‘

Wlth regard to the 1egac1es, the will. dewsed as follows g

g my sister Mani my father kas given ornaments of the- va]ue of Bs. 800 :

nobody has any claim to the same and Rs. 25 shall be paid to my sister every

year far her clothes and Rs, 1,000 shall be paid to my sister Mani.. :Should she

die without issue my son Ranchhod is owner of the ornaments and moneys.

‘ After my - death 25 rupees shall be paxd to my coachman a.nd 50 rupees ‘to one
. Soma Ranchhod” e v : I .

. These legatees were nob represented before us In accordance

with what we have held above, the a,ppellants Were not. vahdly

: appointed trustees and in the will they are not appomted execu=

“tors, Tt i is, therefore, 1mp0531b1e for ug in the present proceedings

© to .decide’ whether or not these legatees are: entltled to. thelr
"'_",lerraeles ' o : : :

"Under these cxrcumstances we must vary the decree of the

_.lower appellate Court by excluding from the declaration any

':’ decision as to the validity of the legacies to legatees not parties
o this suit, namely, Mani and Soma Ranchhod and the coachman ;

" for, we -are unable to decide in’ ‘the present proceedings in the

" absence of the ledatees whether the w111 -is vo1d as regards the
leaames : ST z

. As to costs ‘the costs of both partles must come out of the

: est&te, a8 between attorney and client, except as to.this appeal.

o
@ (1867) 7 W. R\ 78,
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The lower appellate Court was in error in makmg the appel- 1905. -
" lants pay the costs. They were placed in the position in which "~ Hagmaz,
- they are by the testator’s own act and in accordance with the =~ BaPva
‘usual rule ought to get- their costs as bebween . attorney and Bar Mas, .
N clients, As to this appeal, however, they must bear their own

" costs.. The ;espondentrwﬂl get her costs of this appeal oubt of .
thls esbate.

RR. e -« Deeree varied, .

-

| . © . . APPELLATE CIVIL,

_quore Szr L .H' Jenkms, K.O.LE., Chief Justwe, and Mr. Jushce Aston. 1905,

DI_NKAR ANANT DONGRE AND ANOTHER (ORIGINAL PLAINTIFFs) February 23.

) Arrnnmms, v. NARAYAN BHALWAJA LOHAR anD oTHERS (onmmu. .
DE!‘ENDANTS), RESPONDEN'I‘S *

-

FHasements Act (v of 1882), section 7, zllustmtwn (J)—Stream-—Usufmt_
Rzpaman owner— Right to use and consume water wzthout material infury to
" other like owners. ) :

: Wlth resPect to npanan owners the law is that each such owner has a rxght

‘to the usufruct of the stream which passes through his land. The right is not-
an absolute and exolusive right to the flow of the water in its natural state, but

* o the flow of the water and the en]oymenb of it subject to the similar rights of

all the proprietors of the banks on each side to the reasonable enjoymont of the

same gift of Providence, *. - - ' . »

Embrey ¥, Owen () followed.

Section 7, illnstration (T), of the Easements Act (V of 1882) shows thata
~ ripariaxi owner has the right to use and consume water for irrigating the land
’ abutting on a natural stream, provided that he does not thereby cause matena,l

m]ury to other like owners. . .

SECOND appea] from the decision of H. Parre, Actmg Dlstnct_
" Judge of Ratndgiri; reversing the decree of Mahadev Shrldhur, -
First Class Subordinate Judge. .~
" The plaintiffs and defendants were rlpanan owners and .the
“holding of the de_fenda.nts was -higher up the stream than the
- plaintiffs’. In the year 1901 the plaintiffs brought the present
- suit to obtain’ an’ 1n3unct10n restrammg the defendants from

" #'Second appeal No, 703 of 19(3,
@) (1851) 6 Exch. 353,
RN .
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