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fprepared should be glven » 'l‘he apphcatlon, then to the Delhl L
‘Court was not an application to execute the decree under sectmn T
230 of the Civil Procedure Code, but an application by the decree- -

:holder under sectwn 223 to send it for execution to the Ahmeda-

.bad Court. . The Delhi Court simply granted the application. and.
sent the décree to the Ahmedabad Court." It passed no order for
'executlon—and that for the simple reason that no app_lication'f'
’was made to it under section 230 for ‘such order, When the -
Vdecree came to ‘the Ahmedabad Court, the decree-holder made an .

apphcatxon ‘to the latter Court under. section 230 for execution-

(see Exhibit 1), The Ahmedabad Court was, therefore, the Court
entrusted with the duty cf executing ‘the decree and empowered
to'exercise all the powers incidental thereto. Under section 244 -

it has jurisdiction to determine all questions between the parties,
As it was the Court which received the application for execution,
it had power, under section 245, to determine whether the apphca-

tion fulfilled the requirements of sections 235 to 238 and then to -
proceed according to the law preseribed in the Code for “the
mode of executing decrees.” Execution of the decree against °

the surety” being -one of the modes prescribed by section 233,

“the Ahmedabad Court had power to decide Whetber the - requlre- "

;ments of that section were fu.filled. -~ - o s gk

._ We, fchcrefore, reverse the orders of the Courts below and-:
remand the darkhdst to the Subordinate Judge for disposal -

: ‘a‘ccordmg to law, Gosts to be oosts in tbe darkha

-~

Orders reveraed Darl:ﬁdat remaﬂdea?

(‘RIMINAL REVISION

Beﬁwe Mr Justwe C’ﬁandavarlcar and Mr Justzce Aeton. :
"“: EMPEROR v. NADIRSHA H. E. SUKHIA®

Czty ofBombay Mumczpal Act (Bom. det III of 1888), sectwns 231 anal'
471~—.Munwzpal Oammzsszoner-—Notwe to" construct drains—Efect qf :

Neyotmtwns-—hmtatwn. :

= Accused was conthed and fined Rs, 2'5 for not complymg mth a notlce msuea.
by the Mu.mcxpa.l Commissioner of Bombay under section 231 of Bombay Act :
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g 'III of 1888. . The notue requirgd. hxm to makc, an open dram in the gnlly on'the: |

. Enrnnon " west of his plemlses, this dram to be 50 eonstmcted as to ad;om t.he west wall of

~ inasmuch as i 1equ1red the a.ccused to construct a dra.m, ad]ommg a partloulat
- part ‘of his-premises, ~ - : ;

Procedux’e (Act V of 1898), .

- Bombay issued a, notice to the accused under seetion 231 of. the
Bombay Mummpal Act, III of 1888.~ ' -
“execute certain. other. works.

‘-Commlesmner a letter, Whlch contmned mter alw, the followmg

» Tebruary and the 20th and 21st March, 1903, I have the honour to mform youf'"':
that it is not only mcorreot but actully” wrong to allege that my prexmses are
¢ without sufficient means of offectual drainage.”

: 'ahown in the block plan;_or only a. central one for the combined purpose, as. ts
* allowed ab various places in the city, i.c., whether the department wants to
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his bmldmg o ; - :
" Held (reversmg the conthmn and sentence), that the notlce was’ ultr i

. Held, that-on & notice bemg served by the- Mumclpal Commlssmner of .

‘ Bombay, under, sectlon 231 of Bombay Act T1T of 1888, 1f negotlatlons ensue,f;

o consent by the Commlssmner, to reconsider the matter, such. negot1at10us Wlu;f;
* have the effact of waiving the notice, and. it is.competent to the Commissioner to’
V;Jmeue ‘4 fresh notice aftér the negotiations ‘have closed.  Limitation, in this’ ‘events -

" under section 514 of the Mumclpal Aet, wﬂl not run from the orlgmal notice '

APPLICATION under secbmn 435 of the Code of Cruﬁma.l

On the 27th- May, 1903, ' the Munwlpal Comm1ss1oner o£

-~ The notlee required him to. construct a dram or, drams from
such parts . of his: premises. as. requlred to be drmned and to

On the 20th May, 1903, the accused Wrote to the Munlclpa,
passages = R ’

Y Wlth reference to your notloe No. D.~435 of the 27th mstant served on’ me‘
after my lotters of complains, dated the 30th April and 220d May and: the 24th -

< «J am quite Teady to defend again, up to the highest tnbuna,l, to show how:"

. capricious and frivolous -are the . alleged objections of the department, bnt.{f_
. 'without preJudlce, and before I ﬁnally reply to your reqn1s1t10n, I request you .~
- tolet me know— N o .
.. "% (a) Whepher the . department Wants me to do only that work in the house
gully, which is ghown in the block plan, that aceompa,med your notice, ¢.e.; in f,_"ﬁ;
j-'"‘aecordanee with the. detailed direetions Nos. 2 to 6 only, or whether it wants
" me to overhaul all present. existing dramage arra.ngements, a8 per ‘detailed -
“ diractions Nos, 6 and othersP .. . : . B

e ®) Whether the deparrtment wants to msmt upon two separate ehannels,
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‘ B

exerclse the optmn, ngen {o- 1t nnder detalled dlreotlon No. 2 in the present . 1904,
‘e‘ase Of my premises ? - - - . : ’ . EMpBROR
7 % (¢) Whether. the department instead of & 4:" half round stoneware channel R

"allowa more costly and better one of 6"P” - © g e N‘Dm’m',;

o On the 30th May, 1903 the Munmlpal Commlssmner mformed
the accused that enquiries would be made in the matter. . -

Correspondence thereupon ensued" ‘between  the Mumclpal
Commxssmner and the Engmeermg Department ot the Mumcl- :
pahty on the subject.. _ S

/On the” 3rd October, 1903 the Mumclpal Commxssmner of
Bombay again issued a notice to the accused under sectxon 2‘31 of
the Bombay Municipal Act, III of 1888. R

Thls notice réquired him, inter alia, within one month from
the recelpt thereof,  to make an open‘drain in the gully on the
wesb of your premises, this drain to be so constructed that 1(3

‘ shall adjoin the west wall of your ‘building.”? :

.- On the 28rd February, 1904, the accused was: conv1cted by
Karsondas Chhabildas, Third Presidency Magistrate of Bombay,
under sect1on 471 of the Bombay Municipal Act, IIT of 1888,
W1th havmg Tailed to comply with the- abovenamed requxsltlons,
and sentenced to pay & fine of Res. 25

Robemon for the. apphcant --—The compla.mt is tlme-barred
nnder section 514 of the Bombay Municipal Act, 1888. Section.
231 does .not apply. The Magistrate wrongly . presumed that.
- the drains of the accused were injurious to health, This should .

- have been proved, in order to satisfy the requirements of clause
~'(¢) of section 231 of the Act. . On the other hand, the evidence *
: tendered- by the accused, that the provisions of seetion 234 had
. been complied with, was wrongly rejected. Further, the requisi- '

_ tions contained in the notice of the Municipal, Commissioner of
October 2rd, 1903, were ultra vires : In re Khimjs. Jmmm.(” L

‘Strangman for the Mumclpahty.

[CHANDAVARKAR, J.+—We only wish to hear you on two pomts :
(1) ‘88 to hmlta.tlon, (2) as to the val1d1ty of the notlce] ’

N (1) A(1899) 24 Boi, 75, °



e EMPBROR } .‘-v
'_bemg 1ssued by the Municipal Commissioner, and -the: non-".
comphance w1th each of such notices would be a sepamte offence

SRR
" NaDIRSHA,

i.the posmon of the dmm

' pomts made before us by Mr. Robertson, the petltmner ] Coinnse

~contended that the petitioner having failed to comply ‘with: :
 latter . requisition, the offence charged in the: complaint . ‘was-

“$o have been instituted within three months from the 97th: ofi
'k'Ma.y, 1908, . - A
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Sh mgman :—The. oﬁ'ence cons1sts in non-comphance Wxth the:
notlce . There is nothing in the "Act to prevent repeated notlcesj'.

* The reqmsﬂ;mns contained in the notice of October 3rd' IJO o
dlffered {from those contained in the previous notice.
< Then as to ultra vires, section 239, read with section 231 of ;
Act, implies the power of the Municipal Commissioner to’ speclfygf

g s

PER CuRLAM, —Thls is an a.pphcatlon made by Dr Nadlrsha.i:
-Hormusp EdulJl Sukhia for a revision of the Judgment of thei'

_ Third Presidency Maglstmte, convicting the petltloner of - the""-
' oﬂence, punishable under section 471 of the Bombay Mumclpa,l

_Act, of failure to comply with a lawfal, requ1s1tlon made by thet,
Municipal Commissioner under section 231 "of- the - Ac
requisition was contamed in a written notice glven to Dr Sukh ;
by the Commlsswner on the 3rd of October, 1903 ; and one gf the:

_is that this complmnt based on the said requisition is beyoud _
period prescribed in section 514 of the Municipal ‘Act,’ beda.nse .
though it was laid before the Maglstrate within the perlod of__;
three months computed from the date of the reqmsmon tha.t;
requmtlon was 1o more than a repetition of a previous requ1s1t10n}
made by the Commissioner on the 27th of May, 1903..:It is

Svirtually a failure to comply with it, and the prosecution, ought{

- It is necessary for the dlsposal of this pomt to sta.te certain:
facts which are not in dispute and which appear upon the record.

A written notice was served on Dr,” Sukhia by the Mumcxpalﬁ
- Commissioner on the 27th of May, 1903 under sectlon 2315-.of,
_the Act... By that written notice Dr. Sukhia was reqmre
- construct a drain or drains from such parts of his - prem:ses as'

-required to be drained .and to execute certain other Works.:

~The notice fixed a fortmght as the period W1thm whlch the

works were to Vbe_completed.. Upon: service of- the notwe’
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; Sukhla addressed a letter to the Commlssmner, dated the 29th3

ctually, wrong to allege” that his premises were *without
- sufficient means of effectual drmnage” And he further requested
“the" Commlssmnel' to enlighten him on certain pomt.s on which -
“he said he requn'ed information with regard to the works he: Was":.j'.'
- directed’ to execute.  In reply to this letter- the" Commlbsmneri—j
mformed Dr Sukhia on the 30th of May, 1908, that enqulrlesv-':
Would ‘be made in the matter of his complaint.” There seems to- -
have Jbeen, after that, correspondence on the subject between the -
Mumclpa.l Commissioner and the Engineering Department of the -
Mumcxpa,hty with reference to the works which Dr. Sukhia was:
~called upon to carry out and it resulted in the requisition of the .
3rd of October, 1903, wnich forms the basis of the complamt lald .
* before the Magistrate.
This statement of the facts leaves no doubt that as far as thef:
)_ requlsmon of the 27th of May, 1908, is concerned, .it was at the .
mst mnce of Dr. Sukhia himself that the Commlssmner was ledji
“to‘mike ‘enquiries with reference to it. Tt was Dr. Sukhia- who
mvmed the Commissioner to look into. the matter again ‘and’
more caxefully The Commissioner acquiesced in that and ¢ seems -
to have made- enquiries. After that neither Dr, Sukhm nor the-
: Commissiorier could treat the requisition. as in force, When Dr.":
~-Sukhia compla.med that the requisition had been made unjustly, <
:he:; v1rtually asked the Commissionér not to enforce the notice
“but to reconsider the matter; and.the Commissioner must be
regarded as’ having consented when in 1ep1y ‘he wrote that he"'
- would enquire. The parties were . after that in a state of nego-
tlamon as it were, and neither could say as against the ‘other that .
- the notnce of the 27th of May, 1903, was operative. These facts of -
“~ the case clea,rly bring it within what Earl Calrns in- Hug]wa v
- Metiopolitan Railway Company® describes as * the first principle
' upon which all. Courts of Equity proceed that if parties'who -
“~have’ enitered into definite and distinct terms. involving certain -
- lega.l results—certain penalties or legal forfexture—afterwards‘
by their own et or with their own consent enter upon a. course
l of negomatlon Whlch has the effect of leadm« one of the pamt:es :

) {1877) 2 App, Cas, 439%;» 448. o

£ Maly, 1903, complammg that it was “not only incorrect but . Ru
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R to suppose that the strict nohts arlslng under the contract W111
- not be enforced, or will be kept in suspense, or held in- abeyance,
-~ the person. who otherwise might have enforced those rights will -

not be allowed to enforce them where it would be. meqmtable

* having regard to the dealings which have *thus taken Place

‘between the parties.”’: This principle i Is, we think, applicable in'a”

criminal case when the complamt is 8s to an.offence of non- :
" compliance with a requisition that can be kept in abeyance or,
cancelled by the authority making the requisition.. Here the
*Legislature gave.authority to the Commissioner to require Dr;.-
~Sukhia to do certain-acts within a certain period. " Failure on -
- Dr. Sukhia’s part’to do them within that period involved the -
" result of subjecting him to certain penalties in a eriminal prose-

cutlon. But both Dr, Sukhia and the Commissioner entered upon-
a course of negotiation whlch had the effect of keepmg the notice -

;in abeyance, leading Dr, Sukhia to_ believe that the : Mumclpal

Commissioner would not enforee the strict: -rights arising.under.it.

Both the parties must be regarded after that as having waived-
the notice and treated it as non-existent and unenforceable O

. was, therefore; competent to the Commissioner to.issue a.fresh

notice after the negotiations had closed, as the result. of the

) enquiry he had made on Dr. Sukhia’s invitation. - The requisi--
_ tion, therefore, of the 8rd of October, 1903, was" so far va.hd and
_ 'lega,l and the complaint was not time-barred. -

But the more important question remains whéther the reqm-

_-gition. in question is lawful in the sense that the. works' which-

Dr. .Sukhia has been called upon to execute are such works as
 are contemplated by and within the. purview of sectlon 231,
- under which the requisition purports to be made. . The obJect of
- that section, as its language shows, is to provide “sufficient means
- of effectual drainage”” for undrained premises by making a dram
. which will connect them with “a Municipal drain or_some, place
legally set apart for the discharge of dra,mage ; The essentla,l

part of a requisition under the section consists in the makmg of
- ‘such a drain. . Buv in the notice given to Dr. Sukhm the Cominis-*
" sioner has nob only required h1m to make a drain’ of the. kmd
" deseribed in clause (s) of the section but he has also, dlrecbed hun
" to make the drain “in the gully on the west of 7 his «  premises, |

this. dram to be 80 constructed tha.b it shall ad]om the West»wa,ll




~B OMBA.Y SERIES. :

f.the buﬂdlng

iprexmses for.the. maklng of the drain and. we* think . he sis right. -
;:_Clause (a) merely gives the - Commlssmner power to require that

.drain or place aforesaad ” There is nothing in’ the Iangua,ne of

‘tbe sectlon authorlsmu the Commissioner to direct that the drain -

-sha,ll be.made so as to adjoin any pa.rtmular part ot Wall of the’
;premlses. In In re Khimji Jairam® there was anotice given by -
the Mumclpa.l Commissioner under section 249 of the Act requir~

ing the accused to construet & urinal of six compartments in‘the’

3open space inside the entrance gateway to the cloth market from!

"Champa.wa.dy and a water-closet in the corner of the entrance-

_from 1st; Ganeshwady near the ﬁre~engme statlon. _This Court-
‘held-the:notice to-be bad, because section 249 did not give' power“

to: the Comm1ssxoner to direct - that- the urinals _should be cons’ '

structed in-a: partlcular place in -the accused’s premlses " The"
fprmclple of that rulmg applies to . sectlon 281 of the Act.” The

‘noticé served on Dr. Sukhia contains no * doubt other: requisitions .
‘under. clauses (6) and (c) of section 231 and.under section 239
and these: may be lawful’; but all these requ1s1t10ns are more or :
less anclllary, to the principal requisition which is the makmg of .
the:open drain,’ The former requisitions follow as- subs1d1ary to s
the latter which is the pammounb object of the notlce under section -

231+ The makmg of the'drain being then the esssential” ‘part of

‘the Whole notice, leading to the other requlsﬂuons, and the requisi-
',tlon in respec(; of that part being ultra vires of the Gommxssxoner ’

‘we must treat the noticé as illegal and reverse the convictior and -

isentence and dlrect the fine, if pald to be refunded. It will be -

open to the Commlssmner to glve a fresh notlce accordmg to la.w.

o

Conmctwn and sentence reversed

' (1) (1899) 24, Jzom. 75

B 1119~6

Y Dr. Sukhm complams that the Commlssmner f
‘has’ no power:to tie him down to.any particular portlon *of hls—

- drain:should -bé made “of such. material, size "and descrlptlonv"
‘and.laid at such level and with such fall and outlet as may appear -
to the Commlssmner necessary, emptying into such- -Municipal

’ 1904, . -
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