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L . Befbre Mr. J'ustzce Russell and .MwJustwe Aston. ;
19057 MAHADEVAPPA sy DUNDAPPA (ORIGINAL PLAINTIFF), APPELLANT, v
- February 6." . BASAGAWDA AXD OTHERS (omrei1NAL DEFENDANTS), RESPONDENTS ¥.
" Hindu Law— MJow-Alwnatwn—C’osts of htzgatwn—Armn‘qement between
' co-wzdo'ws-—Adopted son—Right. of the adopted son £o set aside the alienation.
..~ A Hindu died leaving him surviving two widows, C and B.  The two widows
» “after a time found that they could not agree. C (the senior w1dow) passed a
- document to B -(the junior widow) on the 17th July 1879, Whereby Cgave B .
. possession of certain Iands, houses, ete., for her maintenance. Under thls arrange--
* ment B was to carry on the vakivat of the same aceording to ‘her pleasule as
~long as she might live, and the son, who might be adopted by 0, would at B's
" death be entltled to “ whatever moveable and immoveable property there i is.” In
/1888 and again in 1885 B sold- porhons of this’ property to meet certam “ )
© expenses necessa.nly ‘incurred by her in litigation, " C adopted the- ‘plaintiff in-
1894, and she died in 1895. B died in 1902." Sometimé befors her- death the -
; lmntlﬁ ﬁled a suit agmnst the . defendants, purchasers from B to recover
- possession of the property alienated by B. - . - oo
. Held, that, ander the agreoment of 1879, B had authonty from C to do any
- act necessary for-the due and proper management of the proporty, and . -one- of
. those acts~was to pay the costs of the htlga.txon, and that, therefore, B had
1mphod a.uthonty from C to alienate the property to meet; these costs.
Held, further, that, under the'cireumstandes of the @ case, the burden of proof
la.y upon ‘the plamtlff to, show that C dld not consent to the. sale. S

SECOND APPEAL from the dGCISIOn of M P. KhareOhab Dlstrlcb
Judge of Dharwar, confirming the’ “decree passed by V Gr Ko.dus—

" kar, Joint Subordinate Judge at Dharwar, .. -~ - '

© Suit to obtain possessxon of property, moveable and 1mmm e
able. v . :

‘One Dundappa a Hmdu, died lea,vmg behmd h1m two w1dows,
Chanbasawa and Basawa. At his death the two widows, were
11v1ng tocrether, and they continued to do so for some_time- after
 his death. ~TLater on quarrels arose between them; in consequence
of which:Chanbasawa, the senior w1dow, passed to Basawa, the
younger widow, on the 17th T uly 16/9 a document Whlch ran

as follows :— o :

«To Chlanwa Basawa kom Dundshettx L\ngdx, 1nhab1ta,nt of Kalwad at
prosent Tesiding in Nagarhwlh. e '

# Second Appeal 117 of 1904.
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I Chanbas'ma kom Dundshettx Angds, mhabltant of Kalwad, taluka Naval- * 1905,
n-und give in'writing an agreement-paper as follows :— Man “;w_
-.As youand I together eannot pull on well, for the purpose of your maintenance, APPA
the lands and houses detailed below situated in the village of mauze Nagarhalli,
_taluka Navalgund, district Dharwar: [The sentence is left unfinished in the
-original.] - [Here follows a description of the property.]
- T have given this day into your possession the lands, houses and backyards
“mentioned above. . You are to cairy on the vahivat of the same according to
your pleasure as longasyou live. I have no ob] ection toit. Subsequently, after -
_your death, I and the person whom I will make my son are entitled to whatever
“1moveable and immoveable property that :there is, No objection should be
. made in future to the khata, etc., being entered in my name. The agresment
: paper is duly given in Wi-iting ag above.” -

e o
BAsSAGAWDA,

- In 1883, and agais in 1885 Basawa executed a sale of a portlon
of ‘the property, which was handed over to her by Chanbasawa
“to.pay off Court expenses and ‘reward of the pleader in connec-
‘tion with certain litigation in defending her title to the property.

‘ The defendants were purchasers from Basawa.
The plamtnﬁ' was adopted in 1894 by Chanba,sawa, who died
m 1895. B
. Basawa died in - 1902 Some time prior to her death the
"plalntlff as the adopted son of Dundappa, filed this suit against
the defendants to recover possession of the property, Whlch
‘had been alienated by Basawa.

- The Subordinate Judge found it proved thut the sale transe
actlon in favour of the defendants was proved to have been passed -
for consideration - and was bond /z'fle and that the plaintiff was

bound by the sale. He, therefore, rejected the plaintif’s claim,

On ’appeal the District Judge confirmed this decree.‘ His
Judgment was as follows :— -

e I hold that the sale is not mvahd by reason of want of consent on the part
of Chanbasaws. ... - There is practically no evidence that Chanbasawa consented
“'fo the sale and so I hold it as a matter of fact that she did not. No doubt if the
" corwidow Chanbasawa had sought to set aside the alienation after Basawa's
death without there having been any arrangement between the widows under the
~rulings ab 11 M. L. A, 487, I L. R. 1 Mad. 290 and I. L. R. 16 Mad. 1, she
would have been entitled to a_decree even though legal necessity was proved.
But'in the present case there are several circumstances wlnc.h distinguish it.
from those. In this case there is a registered deod of separation between the
:widows, made in 1879, previous to the sale to defendant 1, under which Basawa
’ 1s to enjoy the. pwperby dur ing her life time without interference fromy
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.. ChanBesaﬁa Further, Chanbaswwa dled before Ba.sa.wa thhout rmsmg any;
"objection to- ahenatmn Besules, the person now: ob;eetmg ig a,n adopted son,

“ who does not claim either through Chanbasawa or “Basawa, but duectly from- .
their husband. Tho cass ab L L. R 92 Mad; 522 shows that the vay Couneil ‘

_ruhnvs quoted above™ do mnot Yar an" agreement between oo- w1dows wheleby :
*-one parts who‘R’ with her own rights with respeot to specified property in fa.vour'

. of the other. - I~ think this is a_similar case although there is no’ expxess,,
~ provision to alienate. - Under the deed in this case Chanbasawa conld not -have -

.. ‘interfered with any. d1sp0sa1 of the plope;ty by Basawa durmo' the latter’s life-
-time, . Basawa was, in fact, pubin the same position as a sole widow with respect.

- to the property assxgned to her. This is neither 1epugnant to Hmdu an or_

equlty T ? o

o Supposmcr in thS caso there had beeu no adoptlon and the clalmant was a ‘
reversmner, would he: have been ‘allowed to dispute the ahenatxon for legal .
" “Recessity P- T should think not. After Chanbasawa’s death Basawa weuld have .

. been the sole widow, who could not have dlsputed the alienation made by herself. *

e It wou’d have been valid during her life-time; and so it would have been - after-

" her death if for legal necessity, I do not see why the adopted son, should be

: :m a befter posmon than a reversioner. - Legally the effect of the adoptlon isthe -
same as lf Chanbasawa and Bas’xwa had _died- tovether at tbe moment of
. adoptxon. IO Coens g

% The r;ght to dlspute the alienation was a personal one to Chanbasa,wa» It

- was at the most voidablo at her option.™ She did not éxercise’ that ()ptlon, and

. the plamtxﬁ' who does not claim through her c-mnot exercise that right. I"see
’ no réason for perpetuating an injustice by extendmg a purely technwal mle of

law in favour of one pexson to another.”

The pla.mtnﬁ preferred a second. appeal contend1 ) tater alm,

J

:._:that the-sales were invalid 'in their inception by reason -of the

-~ want of consent of Chanbasawa, and that the ‘redsons ‘given by -

"~ the lower Court for. holding that such consent was not neceesary

,'_;‘Were bad in'law.

‘ -

5
-

-8 V Bﬁandnﬂmr, for the. appellant ‘
Sﬁamrao v zﬁml for the respondents. ,

RUSSELL, J. ‘—The plamtlﬁ' in this case sued to obtam posses-

;if'l‘slon of ‘the plamt property, alleging  that’ it belonged -to .one
o Dundappa, that his' widow Chanbasawa adopted him,  and that,
"”as such, he is the owner of the property. - The: defendant claims

" the same as purchaser from Basawa; the co-widow of Dundappa.

* The defendants’-case is that they bought the : property .in-

'questlon under two sa.le‘deeds, Exh1b1ts 58 and 97, of 1885 and

,\‘\".'
Lo .
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.';'of 1880"Tespect1vely, from Basawa, and tha.t she exccuted the

~same-.for necessary purposes, viz.,, to pay Qﬁ‘ eertam Courh
-expenses.and reward of the pleader.
- I6 appea.rs that Chanbasawa died in 1890, havmcr adopted thu

) plamtlif in 1894 a.nd Basa.wa. dled in 1902, "after thls suit Was>

i ﬁled

L The Srst questxon ralsed was that the sa1d two s'a.le-deeds had‘
" not been’ proved, but on this question of fact both the lower
Courts have.found in favour.of these deeds, The deeds have -

been put in evidence without objection and We see 1o reason for
:“sa,ymg that they have not been duly proved. - , .
~.The next quesbxon raised was that the sale by Basawa was
: .not for necessary purposes, On this"point both the lower Courts
; ' ha,ve found as a fact that the sale was for necessary purposes.

" We accept that Jfinding. :

- Then it was contended that as pmrbltlon between widows does .

" not enlarge their power of disposal (Bhugwandeen Doobey v. Myna
' Baee @) the consent of Chanbasawa to the sale by Basawa was

necessary. to. validate it, and the finding of the lower Appellate‘ /

) Courb that Chanbasawa did not consent is conclusive. .
" . Tt has however been held proved that on the 17th July 1879

Chmnbabawa made an, arrreement with Basawa whxch as translated

runs as follows

“1 Chanbasawa kom Dundshettl, Angd1 inhabitant of Kalwq,d taluka

Nawalgupd give m,wrltmv an agreement paper as follows :—
As you and T together cannot pull on well, for the purpose of your mainten-

- ance, the lands and houses dotailed below, situated in the villago of maunze.

* Nagarhalli, taluka Nawalgund, district Dharwar.”
(Here follows a deseription of the property.)

1 have given this day into your possession the lands, houses and backyalﬂsv .

. mentioned above. You are to carry on tho vahivat of the samo according to
your pleasure as long you live.. I have no objection to it. "Subsequently, after
“your death, I and the person Whom I will make my son ave ontitled to whatever

", moveable and immoveable property there is. No ob]ectxon should bo made in

future to the khata, etc., bemg entered in my name.”

 Now the posmon of a co- -widow is thus set forth in Mayne 8
' Hindu Law, 6th Edn., p. 732 (his Lordshlp read the whole

page). :
T (1867) 11 Moo. I. A. 487, p. 515- |
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l,eand dlSH]le this appeal Wlth costs on appellant. e s
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I‘rom thls 1t Would appeal tha.t there w a% nothmg tQ preventj' :

-,Chanbasa,wa from handing ovet - to Ba.sa,wa the managemerit of

et the property comprised in that adreement 1f this be S03 Basa.wa.’
Basacawpa. -

had authority from her co-widow to do a.ny ‘act ‘necessary " for -

~ the due and proper management of the property. . One. of ‘these

acts, it has been found, was-to pay the costs of the litigation, .
that beéing so, it was contended for respondents that she was =

f»authonzed by Chanbasawa—1mphedly ab all events——to do Wha.t
she did.” - .

The case’musb be looked at as a Whole and 80 lookmc ab 1(: .

»;k1t appears to us that there'is evidence that the sale by Basawa{ :
. was 11np11edly authomzed by Chanbasawa.. S S

'The: District’ Judge has arrived ab. the‘conclusmn that','*'

; Chanbasa.wa did not _consent to the sale,. . He. says -in his. '
_]udament —* There is practically no ev1dence -that- Chanbasawa

"consented to the sale and so I hold as a matter. of fact that. she
“did not.” . But it was clearly an error in law to - place upon . ‘the -
~jdefenda,nt the. burden of proof that Chanbasawa consented. to the” ’

sale. In the circumstances of the present case, the- burden lay -

lupon the: plamtlﬁ to'show that Chanbasawa did not" consent to. -
- the. sale That burden was not discharged, and there" bemg noi"
: uagestlon that evidence on -the point was . éxcluded; or,. that =
. plamtxﬁ was in a position to-prove- this aﬂirmatwely, it would v

be fatile to remand.the case for a fresh ﬁndmg on this pomt _
" We, therefore, confirm the dectee of the lower Appellate Court .

Decree conf rmed Gt
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