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Older therefore, that Rs. 1, 500 be glven by the Recelver out

of 'the. estate in "his hands- belonglnw to the deceased Damji -
’ Luekmlchand to Dahlbsu for the performa,nce of the ceremonies . " -

by herself and the minor jointly at Cutch Mandvi a.nd that she

- should “account to the Receivér for - the expend1ture of the’

amount within one month from this date. The. apphca.nt Velji
*+ Luckmichand should allow the minor to attend at the ceremonies

to be associated with ‘Dahibai in their performance and should -
Taise no objections ' to, or place obstacles in the. Way of, such
attendance and assoclatlon. ‘Any” ‘breach on his part of ‘this
~order shall be dealt with by the Court as gross contempt. Costs;
‘of this motion to come out of the estate of the deceased and t0'

-

: be paid by the Receiver. -
’ Attomeys for* the plamtlff —Messrs. szga and Pateﬂ.
Attorneys for the: defendant -—Messrs thtlc § 00.
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CHATURBHUJ MORARJI (PLAINTIFF), APPELI.AM, k2 THOMAS J
BLNNB.TI‘ 4ND ormms {DEPENDANTS), RESPONDENTS. o

' ' Landlord and tenant—'Lewse—-—Asszgnment o lease—P/wztg/ of coniract—-
. 'Fwtm es—Liabilityto Tepaw —Tramfer ofPropem/ et IV of 1682, sechon 3

The word fizture i 1s ond of common use in English law but in Indm the Woul '

*.is'not so familiar, and the. maxim gqumd plantatur ‘solo solo cedit, on

which the law of Engla.ud as to fixtures seems to have beéen originally founded, -

" has never recelved 50 wide an application here as there. For anything to be
.a Sfixture it must be attach:d to the earth as- that expressmn is doﬁned in
.goction 3 of the Transfer of Property Act. ‘ : . o

Where the occupiers of premises continue i in possessxon in the belief common

to them and the owner of sach premises . ~that they hold under tho terms.of a .

" lease which had never been assigned to them by the original lessee and. which
_ had explred they are bound to carry. out such .covenants as to repairs, eto., as

_would have to ba performed under the lease within a period of similar duration
+ to that during whick they hold" possession; *their- liability being based on -the

. footing of a tenancy that commenced at the expxratlon of the lease, and not on

any.privity of contr'\ct or estate, whether legaI or eqmtable, ereated by the lease,

* Sult No 594 of 1003; Appeal No 1343-
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THE plamtlﬁ' Was’: the owner of a. bux]dmg sxtuated- in Pé,rsa
Bazar Street, Bombay The bulldmg ‘was’ aivery; old ane and |

was.. formerly used for: the purposes of prmtmc and pubhs‘nng

the szes of Imlm, a well known newspaper in- Bombay

By a lease, dated 8th January 18883, the Land /Mortgawe B»mL
thpn owners’ of thls property, lea,sed to one Colonel Nassau Lees
‘this” bu11d1n0' with its appurtenances- for: a.pemod of: 20 years,
Whlch expxred on the 3] st December 1899 at a monthly rental of
RS. 890 )

The lessee covenanted mter al»a, as follows

' “ The lessee wxll thmughout the S'ud term well’ a.nd suﬁ'iclenﬂy

1epa,1r, m'untam, smd keep the satd hexedltaments and premlses and all fixturesand -
“"additions thereto in'good condition and complete repair, structural repairs and
" the usua.l monseon repairs only exgepted, -and- pattleularly avill paing’ with two
~doats of beeb oil paint and in workmanlike manner:in. ewery ‘third yea.r.of the -
sald term a.ll the outside wood iron and other work prewously or usually- pamted

*and in every fifth year all the-inside wood iron and ofher’ work plewously or

usually pa,mted -and will at the expnatwn or sooner determination of the said
> term deliver up the ‘same premises, and all new fixtures and add1t10ns ‘thereto

. in good condition and repair (saving any want of condrmon or Tepair: from Wanb

Cofor defeetwe sbructuml repairs and the usual monscon repairs whlch are to- be
made by the lessors, and ronsonable wear and tear only excepted)

»;-261;‘1 Auuust 1886 the lessors ass1gned all thiese ™

March 1589, having made arrangements that two persons, name]y

: Messrq Curwen and Kane, should cany on- the busmess of. the

pxess 1n connection . with the Times. o Anidia- newspaper

.Accordmuly on the 17th August 1889 a deed of pa.tnershlp was

dra,wvl up: between Messrs. Ourwen, Kane and Meakin,-~. -
~On-the 29th- January 1870 the attorney ot' the” orwlnal leqsee

f asswned to Messrs, Curwen, Kane - and Meakin the goodwﬂl and

debts of the Timss of India for & sum of Rs. 50,000,

“On the £2nd March 1892 another partnershlp was entered mto
by Messrs. Meakm, Kane and” Bennett, Mr, Lutwen havmnr in_
the ‘meanwhile died. -

“On the .4th J anuary 1899, owing to. the deaths oﬂ Mecsts
Meakm and Kane, a, further partnership was- entered 1nto between
Messrs Bennetb G A, Meakm, J. O Connell and Coleman on
the same terms a8 bhe two fmmer partnerslnps.
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The orwmnl leasu havmo‘ explred on the 31st DcCumber 1839 T 1904,
. the laet 11&1ned parbnem ‘entered into a corr nspondpnce ‘with the- m :
- plamtlﬁ' thh reference to the terms ‘on which the lease was to ‘
“be- contmued the most materml letters of- thls correspondence
f ran-as’ follows =~

Fm mmx. :

. Bombay, 16tlz‘41c;qzc§t 1900

L Chaturbhu; MOI'al‘Jl, Esq
e Dear Sn‘, s

* T BT e . ‘#\ S

i I" f'a.m novi on 'ah:A p'u bof dcudmrr the gquestion of whether it js dc<1mble or
i not for us to érect a new building for our worlks or to lease a cheaper one elsowhers *
: or to remam here. If I declde to remain where we now are I should be willing
“to enter mto a new lea.se for 10 years. T shall be obhged therefore, if you will”

‘let 1 me know Whether you 2 are prepared to agree to thls proposition- and on Wha.t
- terms v

* * o e %
. Y ours f'uthfu‘lv,
(Sd) F. M. CoLEMaN,
: Busmess Manager, -

. Bbmbay, 28tk A'?tgust 1900,
Mcss1s. Bennett Coleman & Co B A
- Dear Sms, LA o : . :
In supersesslon of my 1etter to you of tha 21st mstant snd in rep]y to yoms
; of yesterday‘, I have’ to say that taking into consxderatmn the fact that you are -
m my. old temnts I shall be Wllhncr to let you have-my properby in" Parsi Bazar -
- Street on leaso for 10° years on a monthly rental of, Rs. 900 (nine hundred only).
The ‘terms of the new lease are to bo .the same -as those of the old one which .
f has a.heady expived.. If you see’ your way to accept these conditions kindly".
= wute"co me’ 1mmed1ately on 1ecelpt of this that you ave Wllhng to enter into a
- new. lease on the terms abovementioned- If not, it is with great reluctance
-jthat I'ha.vo toask “yoti' to treat this letter of mire as one. month 8 notlce to you
from the 3lst of thxs month. LT Lo
.*Yours fa1'r,hfully, :
(“‘d) e e ey ,
% €y CIIATURBHUJ Moun.n. .

§ : ’Bomiay, 31st August 1900,

Messxs Bennett Coleman & Co’ . ~ -
Dear Sus, T .
- Stnee 'you have not lepho(l to'my lettel of the 28th mshn’t I beg to gwe )

. you notlce horeby to vrmte the premlses in yom " occupation thhm one
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o 1904, calendar month fnom tho recelpt hereof and to grve me ) peaeeful possessml. jf
Crarvrenos the same . . <
R . .
Bmmmm . (S?l(;mrs falthfutly,
,4

Cdewy ,Cmram;nu.r MoRABSL.

Bombay, 4th September 1900.
N Chaturbhu] Morar]l, qu.
. ‘Dear Bir, - :
With reference to our Mr Nanabhoys convelsatlon w1th you wo shall be
- willing’ to continue as your tenants- from date, at a. monthly renta,l of nine
~hundredrupees . L
ST L Yonrs falthfully, :
Cee - R (Sd) BENNETT, Cor.EuAN &Co -
On thls basrs the defendants remamed m possessron untll the
- 3lbtofMay1903 I : -
o7 -In 1884 or 1885 a- shed was erected by the occuplers of the
‘ premlses in- connectmn ‘with their business. ‘of prmtmcr “The .
.circumstances. under - which the shed was erected and the" nature '
- of its structure are fully set- out in the followma letter dated the *
14th May 1903 from the ‘defendants to the plamtlﬂ"s attorneys :
. which- wag sent after due notice was-given to the p]mntxﬁ of the
. de’rendants _intention to vacate the 'premises’ on the 31at May
. 1903 —_—
L Dear Su's, Sl ,
Some years ago-the then plopnetms ‘of this paper erected ab their expense a
. shed in the compound of your client’s' building .in Pérsi Bazar Street. It wag -
" elected s0 as not to interfere with the walls of the burldmcr and Wlth a vxew to :
- removing same ab the termmatwn of our tenancy. . g B . .
.. As’'we are about o vacate the said premises “we' wrlte to a.sk whether your
: chent will desrre to purchase the same from us, a.t ‘a reasonable sum, or Whether
" He would prefer us to otherwise dispose of ity . - T o
... For your client’s satlsfactxon we enclose a. copy ofa re'port Whlch we ha"e _
reeelved from our architect Mr. D Gostlitig who erected the shed for us., -
‘ . Yours fraly, .
Sd) BENNETT, COLEMAN & 00 -

'l‘he report 1nent10110d m the last paradraph Qf thls letber was

‘:as follows - ;.f S : SRS DAL
BRI S I Bombay, Vi3 Mag/’ 1903.

I on - the 6th .msta.nt ab the roquest of Messrs Bennett, Coleman & Co., .

ma&e a long and eareful inspection of the printingeshed s1tuate in tho courtyard
of then old printing press bmlchng, PélSl Bazar Stroet
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2 Tlns bulldlng was erected under my personal supermtendence, ' years .

-8g0, as partner i in the firm of Gostling & Morris, Architects, at ¢ the Tequest of
Messrs. (Jurwen, Bennett & Co., the then proprletors of the Times of India
- Press

- ‘e

I In snpermtendmg the erechon of the buﬂdmg I used to deal persona]ly.

', Wlth Mr. T\ J, Bennett.

R The instructions I received from him were “so to fix the plllals, roof and |

2 the genexal construction of the building as”that no portion of tho building

“except the foundations and floor could be considered & fixture if ever it was .

“-deemed Decessary to remove the bulldmar R el

5T certlfy that the shed consists of six rows of cast-non pxllars ﬁxed east ,

- and west Each row contains six pillars.
. Each of these pillars is supported upon a east-iron base pla.te. “The joint of
the plllars to the base plate is above 6 inches below the floor level. A dish-

' shaped cup is made in the ‘masonry floor round each pillar so that each pllla.r‘

“can bé. taken ont of its place without dlst.urbmg the ﬁoor. This ﬂoor was alao
constructed by me at the same time. :
o6l I certlfy ‘that on each row of -these plllaas is constructed 5 cast-lron
~gutter and on these gutters are constxucted four A saw shaped roofs and one A
shaped roof.’ , - » : .
"~ 7. Each of these six "rows of gntters are 'so fixed on the . sque.re flanges on
] the top of -the 36 pillars tha,t the roof would stand upnghb in firm eonstruction
- even were the four walls of the landlord’s courtyard reroved,
8. The south side of the south gutter in part touches the south wall. The

-

f‘ north sxde of the noxth.gutter in part touches the north wall and the east and

west onds of each line of gutters touch in part the east and west wa]ls but '

) are not built into the same. . =
. I certify -that nothing has been done by the proprletoxs since the con-
.structxon of the shed which in any way aﬁects, m]ures or destroys the essentml

_character 0f the bulldmg being no fixture, . - . o

~10. I certxfy therefore that the “shed is no fixture and can- be removed or
v sold by the propuetors durmg the currency of their lease.
v "o (Signed) ' D. Goarnma.

S -,

‘\Ir. Gosthno' had also wnttén to Mr. Kane at the tnne the shed.
Was belnn' contemplated the iollowmfr letter :—

o R T Bombay, 1004 .May 1884,
Dear Sn', SRR U ’
. ‘We “herewith enclose you an estimabe for roofing the courtyard of your
bmldmg‘, 50 as to f01m a pnntmg house. .
* ; E T * : *. . »

w

You will notxce w1th reference to yom lease with the Land Mortgage Bank
"‘that any work doné below the level of the ground will be a fisture and become
4 the property of the Bank, the upper portlon will be moveable and remain your

~

827
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1904, . property. . The plllars ale of oa.st—u‘on of the ordmm 'y mlll construcblon, the basa
: mﬁ;& v of the pllla: bem 3c1:ea W1th b:e pt ttes wmbout bolts g: ﬁxmgs of*a.ny kmd
R N SRR R R SRR FEERECS -

’ '.-_,‘B:IFNNETCB E D : GOSTLING. ﬂ_
To the Ietter of the Mth’ May 1903 and report the plamhlﬁ"
~ jsolxcltors senb the following. reply sl

i Bomba J, 20th Zflag/ 1903
- Gentlemen, L ; NP .

- We are mstlucted by our chent Mr. Cha&urbhuj MOI‘B-).‘]I to \vrlte to you
under the followmo- cncumstances ' S

.We are mstructed that by.an 1ndenture of lea,se, da.ted the Sth day of J anu-
ary 1880, and made between the Land Mortgage Bank of the one -part and
William Nassan Lees of the other part, the former leased fo the latter the house
‘and premises 51tua.te at Pérsi Bazar’ Street which is niow ogcupied . by the
ofﬁces -of the above paper f01 20 years from the 1st January: 1880 ab the renls
,and upon the terms and conditions i in tho said lease mentioned; =" ..

We ale instructed that our chent is now’ the owner of the said’ house and
plemxseq and ‘that you are the pmpnet;ors of the ru.bove paper and have con-

' tinued " o oceupy: the said hoube and premises’s “after. the expxmmon of the term -
cxeated by the said lease as otr chent’s month]y tenants and .we are” instiucted
-that dnrmg the term of the said lease certain erections and ﬁxtmes ha,ve been

. ma.de and placed by you oryour predecessors on the said prémises thh accord-
ing 1 to'the terms of the said lease became the property of our- client ot the ter- -
mmatlon of the term created by the sa.ld lease. and which erectionis and’ ﬁxtures )
have been in your occupa.uon and use in connection w1th the saxd house and
premlses - N o . :‘y,'». - ./ . A—‘ R

. We are mstructed that you have given our chent notxce of you1 mtentzon to
qmt the said promises -at the end of the eurrent month and -our “elient is in--

* formed that you propose to remove the erectlons and ﬁxtures whxch ha.ve been -
: ma,de and placed in the: said. premises, © - - = CoE e e

" We are thexefoxe instructed to .give you notme tha,t the Qaul erectlons and
ﬁxtures are our client’s property and that” you. are .nof entitled -to remove or
- take a.way the’ same and'that if notwithstanding this- notxce you remove or
ta.ke away the same you will do so at your own risk and peul I .

- Wo are furthel Jinstructed to dmw your attentmn fo the fact th‘xt under the )
lease yoware bound to- band over “the premises in good cond1t1on and lopmr
Our cl1ent has v1ewed the premises and-finds them much dllapldated and weé have
to inform you that he will elaim’ agamst you in respeet: ‘of such dﬂapldamou »

LIf you so desire our client is willing to have a joint- survey of the premxses
fm the purpose, of- -assessing the dllapldatxon p ease let us- hear wha.f. you have
. to say to 'rhls - '

-

Yours fmthfully,
(Slgned) Litrie & Co.
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executed by the defendants, but their reports varied so consider.

a.bly that the plaintiff dechned to leave the‘matter to the arbi- -

tratmn of & third surveyor and filed the present su1t The mate-,

rw.l pra.yers of the plaint ran as follows 1 — G =

(a) That it may. be declared that the plamtlfﬁ is absolutely enhtled o the‘

corrugated iron shed erected mpon the premisesin caestion in this suit' and

mentloned in paragraph 4. of the plalnt and that the defendants are not entltled )

to remove the same,
. (8) That the. defenda,nts may be ordeled to pay to the plmntlﬁ the sum of

Rs 7,988:15 or such other sum as this Honourable Court may think propér .

‘and reasonable for making good. the dilapidations and for making the Tepairs

-and for pamtmg, etc., of the promises in the plaint mentioned. as provided ‘by.

‘the sald indentuore of lease and as. damages f01 breach of the covenants con-
tamed in the said lease. - '
- (¢} That the defendants may be ordered to pay to the plamtlﬁ' damages for

loss of rent of the unoccupied portions of the said premises from the 1st day of -
‘June 1903 until such time as the said premlses shallfbe repmred and made fi for'

occupa.tmn by another tenant. i . -

L Scott (A.dvocate General) with C'amac for the plamtlﬁ‘ —As’

reaards the shed the maxim quicquid plantatur solo solo cedit applies
and the plamtnff is entitled to it as a fixture on the termination of
the leasé. It is, moreover, attached to the earth w1th1n the

meamng of " section 3 of the_ Transfer of Property Act. ‘Even
supposmg the shed were a trade fixture and as such the property -
of the defenidants, the defendants are not entitled to remove it, .

masmuch as their lease had explred long before they vacated ‘the

- premises. . As regards repairs the defendants are .clearly liable,
for even if they are not liable under the lease they are liable as’
“having held over after the. explra.tlon of the term (Digby v. :
~Atkinson, - - Feclesiastical Commissioners v. Merral @ Martin v.-
Smith,® Walsh vi Lonsdale®). - The defendants are- also hable'

for rent dumng repalrs ((/ontract Act, section 76). .
. Inverarity and Towndes for the defendants.—The shed is in 1o

g senae 8 fixture; it is. merely a chattel. 1tis not fixed to the.

ground but rests there by its own Wewht (Na;/lar v. Collmye,(s)

L (1815)4Camp 215, - ;‘-'. .  ® (1874) L R 9 Exch, 50,
’.w (1869) LR dlech 162 ° " @ (156 21 Ch. D.O,
L (5) (1807) 1Ta.unt 19, .

S The plamtlff a.nd defenda.nts respectwely appomted surveyors L
‘to. ascertain the amount of repairs which were required to be -

' 399
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son‘3)) Even 1f it. Were 8 ﬁxture 1t 1s a tla.de ﬁxture and as sueh :
dlstrama.ble at law for, vent and bherefore is- bhe properby;‘ of: the ~
defendants (Hellawell v. Basiwood®)."; . .

~-As to- repmrs -the. defendants ‘are: nob;dhable -under; the, -Ieasebf

a.s there ‘is. no prlwty between them and the plamtlﬂ (G’ax Ve %
_Bzakop("’))

RUSSELL J —-[Hls Lordshlp, after statmg the fant&and,' ading
the correspondence seb out- above, contmued a8 followsl ~,
+Two ques(nons now grise ¢
I8 the shed'a fixture or an’ addmon, Wlthln the meamno'“

“of: the lease or 1s 1{3, a8 argued by M1 Inveranby, o chatteF
1 erely 1 :
W 2, 1L»_‘Are the defendants. under ‘the covenant' liable:to - repan',;
g an subs1d1ary to this are they llable for any; furbher rent’ dus

v the progress of such repairs ? -

T shall. deal with these questmns separately
In ‘the first place I will proceed to descnbe the shcd “and in"

. doing s0 T do not think, T can do bebter than read’ M Goetlmc Ps

repoxt dated 7th’ aia,y 1903 Exhlblt T and Mr Gosthna s letter';
“to Mr, Kane dated 10th May 1884, Exhibit. 11%-
‘Now it w111 be obsel ved that in paragraph 4 of h1s reoorb of’

‘the 7th May 11908, Mr. Gosthng puts in mverted commas the=
‘ mstruetxons thch he says he then . recelved from Mr Bennett "

oL confess. that it seems to me When he Wrote that he mUSt ha,ve;
had somethlng in wmtmg before hnn, Whlch he'g gives in the form»
“of'a quotatlon However he'was nob cross- exa.mmed as to this
“and he'is anable to find any such; ‘writing as there a.ppeals to be
quoted '

Exh1b1b 11 is'a very nnportant document ~as,-‘1t shows ‘that
Mr Gostlmg s . attention' was - drawn to the&;desuabﬂlty ‘or”
necesslty or the wish of the: propuetors thab this bulldmg was
Jto be constructed 80 88 not to- be a ﬁxture Mr Gosthno- in—his
exa.mmatlon-m cblef before me sgtys, m erectmg th' p1llars that-

_‘These exh1bxts referxed to by hls Lords}np are st out abow
- ‘(1836) 4 A, and E. 881, - 1 70.G) (1872) LR, 7.0, P. 328
(@) (1901) 2 Ch; 388, s (4) (1851):6 Exchi 206, 3

' G (1857)8De M, & G815}
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he ‘had'i i h1s mind that thcy were tiob to be ﬁxtures And that . 194
‘he had a conversa.tmn W1th "Mr, Kane, and that Mr. Kane asked Cnuvnnuvs
“hin'if he could\“ not make it so asnot fo be a fixture,” and that - Bmmnm :
he rephed “ yeg, you can remove- it at the end of the lease,” - :
“No doubt the Advocate General was perfectly justified in laying"
stress on- the fact that Mr. Gostling’s report T 1 showed that he -
had a, conversation with: Mr. Bennett whetea,s Mr, Bennett had
“not then appeared “on the scene: and hle Advocate General
asked “Mr. Gosthng ‘about the imaginary conversation with Mr.
Bennett réferred to i,  Exhibit “11. I do not think that . the -
Advocate General mtended to suggest that the conversation - was
a,n entlre invention on’ the part of Mr. Gostling. But I think
Mr Gostlmg méde o mlstake between Mr. Kane and; Mr. Bennett
‘in-his report.". If it was a fabrication it was very unlikely that
he Would have made ‘such & mistake and he would have taken carc’
to fix'the- conversatlon ‘with Mr Kane and not with Mr. Bennett.
-Lidoking. at the c1rcumstances Ifind that as a'matter of fact, .
‘that’ when Mr: Gostling was mstructed to put- up this buﬂdm '
1t ‘was intended that it was not to be'a fixture. - B :
- Mr. Gosthng s report T 1 to'a certain extent_gives a detalled «
account ‘of this shed. .I must supplement that by the evidence
that has been glven before me, and I had also the opportunity -
of. gomg to” the - premlses ‘and - making - mmute examlnatmn :
- necessary to further supplement that evidence.. - C :
- Now the material thmg to ‘notice js, that thess plllars Whlch
support -the, roof which iy made of tiles, Mr. Gostling says, are
‘not fixed to the ground at all, but that they rest by their own -
Wexght hoisted on spwots-—[httle projections about 4 or § inch]—
“or: bed-p]ates, which are fixed to the foundation stone let into the
“floor:~ If the roof and the superstructure is removed, the pillars
‘*can be taken down, as the spigots will not keep them, . e
. Then with- rerrard to the rcof of the shed, On the cast side
of the roof cornices are cut to prevent the rain from plashing -
aualnst the ‘walls, We had a portion of the dammer and canvas
ta.ken AWAY from the .east s:de of the shed, and it'was apparent -
‘that there were no ‘nails or any fastemngs tothe shed. Mr. Payne
however in his- ev1dence says that he did see nails, when he came
ifo see ‘the pla"e with us; We did ‘not see ‘anything to indicate
*,my nmls or pe1 ma;ncnt f.xstenmrr on the east side: o
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1904 On the notth 51de there is: one 1ron dutter rurining along the '

Cnmunnnw - pxllars as  alsoon- the’ south Slde. Mry Gostlmg specla}ly :
Bmmm Lconstrueted them so as not-to be a ﬁxture and teally so ‘a8 not
: to touch’ the south’ Wal] at’ allys e .

~The top of the south: wall compound is one’ level wa.]l and is”
v']usb below ‘the level of the lip, if I may 5o call it, of this- ‘gutter. -
.Over this wall 1is constructed a slab of Porebunder- stone “for the -
- purpose of- preventmg rain-water dnppmg below into- the shed. -
Between the gutter and the Porebunder slab there is.a ‘space of
about 2.inches which is covered with dammer and canvas: one or -
two inches thick and it is clear that’ there is no ﬁxmcwhatever.
W Now- as. to the west wall also, I'found that there was no' ﬁxmrr .
_V.Then again as to the north wall aleo, thete isno ﬁxm0' whate\ er
of the'shed to the main building, -~ - R e ey e

'(f'f" :

““However, there  is this much to be sa,1d,~'tha'o owmu to tbe .
“j_necesmty of having some substantial protection against. the rain_
- which would trickle down the wall into the shed, cement in some -
‘places. has been put over the edge of this roof connectmtr 1b with:
_the main wall'of the building and canvas and ‘dammer are placed -
" over it... In other places merely canvas and. ~dammier_are placed.
T cannob find that by this means this shed is fixed’ bo the wallg
- of the main building. = T must add that this. dammer, canvas and
:cement are only found m the ‘north, south and east s1de of v
"",,the shed.. _ ; TR
~... One other detail Whlch I have to cons1der, and as to: wh1ch
~"cons.1demb1e body of evidence. was given, is as ‘régards certain
 hollow cups™, as they have- been called,” ‘which are left in the
- cement at the base of the pillars. * Mr. Gostling says that he left
" these holloW cups to enable the pillars to be taken down. “There.
- .can be no doubt that Mr, Gostling left these hollow cups at the-
: :,base ‘of -the plllars, for they appear in the photos At the base
of each pll]ar there is what has been called a “ fillet, 8, narrow.
. fpro.]ectmnr rim, ‘which no doubt gives a certain. amount of steadi-
: 'ness to the pillar, ~Having redard to what we' have seen, and
'-‘?;vthe photographs pub in, I think Mr Gostlmg left the hollows for

',”them. B
. On the other hand We ha,ve the ev1dence of Messrs. Stevens
" and Payne who say that these cup-hke hollows were lefh open
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to ca.tch ram-water. . This suggestlon is not a hkely one, because

-
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- the alchltect when he designs a building, would not be likely to  CHATURBEUI -

leave _such- large “hollows, which are sufficient' to hold several
’ quarts of ‘water each, for the purpose of allowing rain-water to
: trickle in the way, suggested by Messrs. Stevens and Payne.

\ Mr. Coleman anda Parsi assistant, who have been employed in

the. press for a number of years, swear as.to these hollow cups
' bemg there from the beginning.

.- So much therefore for the state of facts. .

- In coursé of the Advocate General’s reply I raised the pomt
; as to whether there was anything to show that the defendants or
_-their: ‘predecessors have paid for this shed. Mr. Coleman was
,accordmorly recalled, and in his evidence he put in Exhibit 23 ; it
" appears from. that, that depreciation was charged with regard

 to this new shed, as it was against various items of other plant

a.ndv.ma,chmery and that it has been so charged ever since 1885.
' . This seems to show that the defendants treated this new shed
, as theu - own - properby, which - they had bought from Col.
. Nassau Lees. » . .

. .- These are the facts relatmg to the shed. Mr. Inverarity has
'ffa.rgued that it. was a chattel. It seems upon the authoutles
- T cannot hold this to be a fixture at all,

‘< In Naylor v.: C’olhnye“) it is held that “a covenant, by a2
" tenant, to yleld up in repair at the expiration. of his lease, all’

* ‘buildings, which should be erected during the term, upon the
- demised premises, includes bulldmgs erected and used, by the
’ tenant, for the purposes of trade and manufacture, if such
* “buildings be let into the soil or otherwise fixed to the free-hold,

but not where they merely rest upon blocks or pattens.” ‘And
~in Wanabrouyﬁ v. Maton® it is held that “a tenant is entitled,
- at the explratlon of his term, to remove a'wooden barn, which
- hehas erected on a foundation of - brick and stone, the founda-
' tion being leb into the_ _ground, but the barn resting upon it by
. weight alone.” " Then again in Mears v, Callender® where the
" defendants erected ten glass houses, of which one had conerete
"f'; " sxdes, and 1ts gla.ss span-roof substantlally rested on the sxdes,

- _..‘,:,;m (1807)11-&““19 :]}.-a - . @ (1836) 4 AL & E, 884,
SR . .- . - (83 (1901) 2Ch,388.

e
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“;:— Acam I ﬁnd that “in- Eallancl v Hodgsonu) “Mz- Justrce“
Blackburn observed that. c “Thete ;1s ot doubt that -the’ “general
‘maxim of the law is; that what'is. annexed to ‘the land becomes.
.part of the: la.nd bub it is very dlfﬁcult 1f not 1mpossbee, t0-say.
with preecision what constitutes an’ annexatlon suﬂiclent for this
| purpose. . Ttisa questlon ‘which must depend on . Bhe _circum-.
-stanees of each ‘case, and- ‘mainly . on ~two' clrcumstances, ‘a8
mdlcatlng the mtenblon viz.,-the degree of: a,nnexatlon and t’nei
-object; of the- annexatlon. “When the “article in’; questlo
~further:: attached ‘to the . Iand than by lts own Wweight,:
generally t0 be considered & mete chabtel.” | y

o In Hellawell V. Eastwood(2> it has’ been held ha,t,n., machinery.
for the: .purpose of manufacture, ea. _qr. ¢ Mules used for spmmng;
cotton—ﬁxed by teans of screws; some into the w00den floors of
“a. cotton-mlll ‘and some by being sunk-into the stone ﬂooung and‘_
secured by molten lead; are at law dxstralnable for-rent S

Lz As to mtentxon, here we have: the mtentlon of .the. defendants,~

- that this shed was not to be a fixtiire: - Then although -t ma.yi
be said that it is fixed to the wails by the: dammer and canvas,
thh régard - to. portlon of i this shed,- they are "8G+ shghtly
abtached that-they can:be removed without any’ dama,ge o

iaTne Walce v, Hall“’) the law ‘on the': sub_]ect; s? summanzed :

“'and’bears out What I have’ referred to- above in* Holl(md v.‘

i Eodgson( Do

n’paae 371 Encyclopaedm of Enghsh Laws (4) letures—- B

1 fter quobmg ‘the définitior of- ﬁxtures (Amos and Ferard, p- 2) 1(; is
stated that, w nelther the clrcumst»mce that the arbche has been
placed ina specla.l bed or receptaele fixed -in the so11 (Ex parte .

; 3 stbury“”), nor-that subSequently to its’ erechon it ‘sinks” [into

[ the o1l (Duke af Beaufmt v. Baies(“’), necessarlly makes any

 differerice.”

‘t

(1) (1872) L. B 7 C. P. 328 abp 334
@ (1851)6 Ex, 205, - .
') (1883) 8 App. Cas. 105 b p. .04 s

5tk Volume, . .
. ®) (1869) Li R4 Ch,’ 6300 B
OB (1862) 3 De G R, & Je 381 ab p- 390,
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- hat th1s shed ‘is ‘not a ﬁxture. o agree. W1th Mr Imerarlty
:’that it | is & mere chattel, - ‘

B therefore it could be removed

7 tlme for removal - It seems -to -me . from: the correspondence to

- Whmh I have referred th ab there has been what is called the ex<

', crescence ‘or extension. of the lease after the 81st December 1899,

Thene -Was no- re-ently by the landlord, but there-was an’ agree-:
: ment (sufﬁclent to sa,tlsfy the: statute .of frauds) under which-
the defenda,nts dgreed to become tenants till: the~81st December

1903 on the same “terms.. ‘a8 those contained in the lease, Jut

tha.t they paid a monthly rental of Rs. 900 1nstead of Rs. 850. ;

The next-question is, is this. shed an, .addition? ..

) i not ﬁaed e1ther to. the building or to the walls in- any way. A..I

ha.ve found -three cases which are. analogous, although no doubt’
they depend on. the word o addlhon » a8 used in the ‘€ Settled,

Land ‘Act,”:in: Enoland)

Bek In In're Blagr:we 8 Settlecli’datestl? 1t is held ‘that “ the word?

-i_e addmons in section 13, sub-section ii, of the Settled:Land - Act,

1890, means. structuml additions ; and, therefore; an electric hghtm

"~"ma mbtallatlon for: the- Jmprovement of the mansion-house is
':"vnot an’ addltlon,f to+ buildings - within the - meaning of. that
l’ijsub sectlon . And.in this case, Romer and Cozens-Hardy L. JJ,

a -held “ An engine house for electric lighting appamtus, erected_
,f"rsome httle dlstance from ‘the ma.nsmn house, is not an addltlon >

"Vfor alteratxon thhm the meaning of this sub-section.”

(1) (1003) 1 Ch 560 (?) (1902) 2 Ch, 327

I- have on. the authorltms quoted above come to’ the conclusmn» ’

(-3 "Even supposing it to be held to. be a ﬁxture then 1t is ad-v
~mittedly a.shed put up for busmess and is'a trade ﬁxtule and .

s Then it’was araued by the. Advocate Genera] thut assummrr‘.
o that it was & trade. ﬁxture, that the-defendants. were not entitled .
lto remove it now, masmuch as:their lease.. explred on ‘the 31st.
December 1899.. ‘Tt-is- not. open to the. plaintiff to raise this
; pTea. now, because by Ex. V. he expressly allowed the defendants:

_Now in the first- place, ‘as:I have found it cannot be sald tof
"gbe ndded to the main bu11dmn* I-have expressl) found that it.

Then in: ln ré CZaﬂce $ Settlementﬂ) 1t is' held that “ the word'
15';, ‘e a.ddltlons m eectmn 13 sub-sectmn ii, of the Settled Land Act .

. 335
1004, -

CHATURBBUT

v,
 BExNEIT. .



380

2 ;..‘19'04. o

Cnuummw
: UN
. ,Bxxm-r'r ;

: »THE INDIAN LAW REPORTS [VOL. XXIX

1890 “means” structural addxtlons and therefore, a.n electuc
hghtmg mstallatlon, even if exclusxve of fittings such-as: would-
- be'ordinarily supplied by a tenant is nob an a,ddltlon to & bulld- -
mg L within the sub-section.”- SEIPToN
.. Similarly in Inve Gaskells Settleal Estates’l) 11; was. held tha,b
the providing of heating apparatus and pipes, though rendermg
o ma,nsron-house more comfortable and convenient, is not an

o« addltlon to, or- alteration in the building ¥ within the - meanmg

of the Settled Land Act, 1890, section 13, sub-section i ‘.
Now the words. used in the lease are,” ¢ fixtures. and addx-
thDS ? - On the analogy of the above Judgments an addxt:on, as

it seems to ‘me, must-be i in the natare of a fixture, and -where an -

addmon is not infact an addition; it' does not come: W1thm the -
"meaning of the words used in the lease, I have found that this
: :shed forms no part of the. main building, therefore it ca.nnob be
smd to'be added- tooran addition to the main bulldmg :
L should here. pomt out that if the -Transfer of Property Act

wa,s apphcable, this question could not be argued; for section 108
- clause (%); of that Act provides that the lessee may remove, at
" any time during the continuance of the lease, all things which -
" _he has-attached to the earth : prov1ded he Ieaves the property in:
- the state in which he received it. = -~ 7 £ :

This dlsposes of the first questlon, as to the shed A -
Now the second question is, ate the defendants. ]mble under

:ithe covenant to repair ; and’are they liable for any. further rent.’

Tt has been argued between - the . “parties, ‘that -the “actual”

ja.mount (if any)-due by the defendants beyond the sum already
"paid. by them, shall be ascertained by.a. special Commissioner, as
it would take too much of the time of this Oourt to ascertam 1t
e - The pomts for consideration are: e

(a) “Whether the defendants are l1a.ble to repmr.
" (0) If they are, what prmclples are apphcable for the guldance

: of the special: Commissioner,

With. regard to. (a), Lam of ooloron tha.t the defenda.nts arei

-bvhable to repair. The two letters,. I have- referred to above,
L express]y show that-the defendants intended their posxtxon to be
. treated as bemg under the lease Thls is a questlon of fact asf

L@ (1394.) ICh 48.;. ,"j_
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'has been heId in ]lam‘zs V. Ilzclsman“) where Mr. Justice

,:erghb observes' “ Tt is not disputed that the question, what are
F‘-":the terms’ upon Whlch a ténant holds over after the expiration of

~-his tena.ncy is one of faet; but at the same tzme there is a pre-:
' sumption that he does so upon such of the terms of the lease as:
'a.re applicable: to.a yeatrly tenancy.”” . . ~ -

~ % And in IX, Ruling Cases, p- 455 - (Dxlapldatlons), Rwﬂardaon'-
; ,v. Gzﬁ"ord(2> is" quoted, in which it is: observed that “It was

. contended ‘that: a covénant to repair’ was inconsistent with a-

~ tenancy from year to year; implied from the payment of. rent

" under & demise void by the Statute of Frauds . .. but the Court

‘ re_]ected the-contention.” - “And Digby ~. Atlcmson(3) is quoted as,

-fellows :““ Where a tenant holds over he will be presumed to

SRR

" would, in-the lasb year of the term, pamt grain, and’ varnish .

" hold: -upon: the terms as to repmr or othermse contamed in the
jorlo'ma.l demlse - e

~The ca.ses c1ted by the Advocate General are, L’ccleszastwal

‘Commzsszoners 2 Merral(4) where it was held that ¢ One who,
fenters upon,. occupies, and pays ‘rent’ for corporate property -
“.under a, demise for a term of years, made on behalf of the cor-
: 'poratlon, bub not segled- with their common seal, becomes tenant
© from - year-to yeat of the corporation, on such terms: of the
“demise: as are applicable -to a yearly.- tenancy.” And in-
..Martm v, Smith® where By an agreement not under seal, the .
pla,mtlﬁ acrrecd to let to the defendant, and the defendant

_fo take of the plamblﬁ' a house and premmes for seven years,

apon'. the . terms {(amongst others) that . the: defendant

“the interjior,: and also Whltewash and colour.’ The - defendanb

" entered under the agreement, and occupied and paid rent: durmrr
the. whole penod of seven years. ' In an action for not painting,
ete.s thé interior and whitewashing and colouring in the seventh :
. ‘year, it was held that the defendant must be taken to have occue
< pied on the termsthat, if he should continue to occupy during the
i WhoIe period of seven years, he would do those things which were .
by the agreement to be done in the seventh year and that he
“was therefore liable.”

Ryed! (1904) 1E.B. i3 st . 18 RN (3) (1815) 4 Camp. 275, .
(2) (1834) 1 Ad and B, 52. L @ (1869) L. R, 41:x 162, Y
: (5) (1874) L. R. 9 Ex, 50 :

387
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21904, Moreover 1(: would be equlta,ble in the present case that 1f
’6ne'roannv.r these Ietters are: construed $0--as to’ exonerate the defendante 3
]\3"5 N;;E “g : from_their hablhty to lose their. shed” they” ‘should’® not b 50

’ construed as to expose thelr landlord to the lla,bxhty to do the
_“Tepairs, necessary. - B T S T PR
- M. Invemuty rehed on C’o.x vi stﬁop“) but lookmﬂvat 'the
* remarks of Jessel M. R. in “Walsh . Lons{lale\z) Where “he |
observed :— A tenant holdmo- under an agreement, for a lease of
»Whlch speclﬁc performance would be decr8ed, stands in the sate’”
'fposmon as to liability as if the lease had been: executed Heis -
“not, since the Judicature Act,a tenant from year to year, he holds
. under the agreemenb and every branch of - tlie Court - must now
‘give] hnn the same I‘lO‘htS "I am of opmlon that the relatlon of
s landlord and tenant is not now to be trea,ted 48 80~ strlctly lega.l
U8s it wayin C’ox v, Bwkop“‘) In Wr ight v, “Pith8 that“case-of
Cox Vo stﬁOp ® was considered . by Sll‘ R Mahns »VC who
“held* “Tha.t the company, ‘a8 costuis que trust of ‘A ]eese, are
:_not liable to- be directly sued ; they must, I thmk be - treated ag”
ha,vmg worked under the authority-of the lease, and as’ subJect
‘ therefore, to the .payment which it imposes; or they mus’o be
E treated s trespassere, and liable to account as suc PEREIeE
I must hold that Messrs. Bennett Coleman and Go ‘as havma
jentered into possession under the authonty of the’ lease, .and - as
“ T have pointed. out in one of the letters, it is expreesly stated that
‘the agreement is continued for a period of 2 years and 8 months,
: ffrom the date of the explry of the lease, are hable undet the :
'covenant to repair, = " - .
B +Now as to () I’ ha.ve to lay down the prmmples, 50 fa,r as: I B
a.m able, which are ‘to guide the. ‘special Comnnssmner in his"
i-.':enqulry -We: must bear in mind the words:of the lease which I
~have st out above. The special Comrmssmner should act upon
" the following principles laid . down' in Proudfoot V.- Hart@ =
"¢ Under an agreement to keep a-house  in good tenantable repair””
't‘_'and so leave the same at the expiration of the term, the: tenant’s
,if‘obhda.tlon is to put and keep the premlses in such repalr as,‘

4

(1) (185") BDeG M. & G, 815. @ (185’7) 8 De G M& a. 815.
-@) (1882) 21 Ch. D, 9abp. 14 - (4 (1870) LR 12 B, 408 at p, 417,
) (1890) 2oq B, D, 42,
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t

‘;hanng reora.rd to the aoe, chamcter and locahty of the house; 1008
'Would make it reasonably fit for the occupation . of a tenant of Cmarvnpuvs
“.the class who would be likely to take it.” “The special Commis. - Bm;:’,u.

5 gsmnex ‘would look o, the age, the posxtmn of the house and the.
o ..:class of tenants hkely to take lt The shed is in excellent
B ,condmon ‘Messrs, Kemp and Co ‘have already occupied it as
ﬁ=;a walehouse for. their-stock. " The specml Commmloner will ©
: lconsxder how much the plmntlﬁ' has already done to put thls: '
.‘."place in hhorough repzur, and. arrive at a fair estimate of the 3
' —proportmnate cost which the defendants should bear,”
" "Underthe covenant the defendants -had to do the pa.mtmg,.“
and they are. respons1b1e for the painting, excluswe of pamtxng
8 ~a,ny new: Walls the plaintiff may have added. - : :
Tot A to wear and tear, it has been held in Davzes v. .Davwa") that
a tenant for -years is. liable for. permissive waste, Manchester -
Bonded Warehouse Gompany v. Carr®@ is- also another authority --
Whlch 1 quote for. the guidance_of the special Commlssmner. In
‘the Encyclopaedla ot Dnghsh Laws, Wear and Tem, it is laid
down, “that what is fair wear and tear must- be a questlon of"-
fa.ct o be determmed in.each case.’ ' A
Then as regards rent  during repalrs Woods v. Popﬂ(“” s
clted ©I am inclined to-accede to the Advocate General's
conbentlon thab the defendants are liable under section 76 of . the -
‘ ,Contracb Act m respect of the rent during the perlod occup1ed
 “in carrying out- the repaxrs in dispute. I.mean such Tepairs -
““which rea.sonably flow ‘from the defendants’ breach of the’ coves .
- nant to repaur .. The’ specxal Commlssxoner will have to bear in
»‘f‘mmd that the defendanbs are not liable to pay rent durmg tho
'rftxme any slnuctural repairs were being carried on, ;. .-
i Both the parhes appealed agamst this decision. .

' ’Baszl Scott (Advocate General), w1th L(mg, for the appellant. _"

Lowndea, Wxth Sfmnyman, for the respondents. _

we JENKINS, G J —The plmntlﬁ" IS,, and for some txme pasbrhas '
,"-}fbeen, the owner, and the- defandants; who are the proprietors of
the P TlIyS 0£ Indl& 15 pless and newgpaper, were untll recen’oly

(1) (1888) 38 Ch D 499 SR ) (1330) 50.T, D. 507, '
(a) (1835) 1Bmu N.C. 467 ‘ : :
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theoccupwrs, of the ploperty to whlch the su1t 1eletes zmd the :

questrons at issue between them are (1) whether " shéd stand:

“ing on a. ‘part of the property belonors to the- plamtlﬁ' j-and - (2)

- whether. the defendants are under - any: habxhty to: the plamtlff
“in respect of the repairs and pamtlng of the property The mate-
rial facts are- fully and correctly stated by Mr:'J ustlca Rissell, -

fxom whose decree. _the present -appeal has been preferred and

I need not’now do more than give an outlifie of. them

. On. the 8th’ of January ‘1880, the property was demlsed to

Colonel Wﬂha,m Nassau Lees, the then proprictoi of- the « Trmes

of India® press and. the “ Times of India” newspaper,~and the

lessee thereby covenanted that ‘his executore admmxstrators or -

assrgns Would B T ,‘: 3

,c'

s throughout the smd telm well and sufﬁclently repmr, mamtam, and keep the

Csald hereditaments and’ premises and all fixtures and addlhons theleto in-"good -

~.condition and complete repmr, structural repairs and the usual ‘monseon. repairs
sonly” excepted -and pa.xtrcularly will. pa,mt with two coats of best ‘oil _paint-and”

in: Workmauhke manner in-every third year of ‘the- said’ term all the ‘outside .

WOod iron and nther work' previously or usuaﬂy pamted -and; in every fifth
year all the fnside Wood iron and other WOlk prevmusly or usually pa,mted and
wxll at the expua.tlon or sooner determination of the said’ ter deliver up the *

. same premrses, and all'new fixtures and additions thereto in good condition” and

repau (savmg any want of condition or repair. flom‘want of or- defectlve strue-
" tural vepairs and the usual monsoon repairs which are to be made by the lessors,
and reasonable wear and tear only excepted).” S

,;* In 1884 or 1885 the ‘shed. in dlspute Was erected, in’ March

,.1889, Colonel Lees dréd in August ‘1889, a partnershxp ‘agree-
ment Was ‘made between Messrs. Curwen Meakm and, Kane to

" carry on the “Times of - India ” press- and newspaper j on’ the 20th
< of: January 1890 ‘o transfer was executed on behalf _of Colonel

Lees executors in favour of ’\L[essrs. Curwen, Meakm “and Kane

,of all: the beneficial interest and good-wﬂl of the’ executors in the

trade of busmess of the « Tlmes of India,” and’ ‘there was in'the
< desd & ‘recital of an agreement for the sale to Messrs. (./urwen,
Meakm and Kane “as a going concern of all ‘the - mterest and-
Uood-wﬂl of the smd William 1 Wassap Liees, deceased in- the said
busmess and of the debts, machlnery, pla.nt stock m trade, and
eﬁ'ect% thereof ” ; and it was further. ‘recited thab. the ﬁ]rchasers
" had.obtained possession. of - the machmery, stock ‘in-trade and
effeets, and had requested an asmgnment oi' the good-wﬂl tmd debts
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N o ass1gnment of the lease, however, was ever exeeutcd
 The business: ultlmately came into the hands of the present
defendants who occupied the _preinises, ‘took possession of ‘the

k _shed paid rent to the reversmner, but never obtamed an ass1gn-
' ment of .the lease. g '

> The. reversion expectant on the lease dumng its currency

‘ became and. remained vested in thé plaintiff,

~At the end of the lease  the defendants contmued’ in occupa-

»7 tion, and negotlatlons were opened between them snd the plaintiff

Sk

j'.tor a- new lease,. but, as- they were unable to agree, on the
,313t August 1900 natice to quit the premises was given.

- On -the 4th of September 1900, however, the defendants
“wrote-to the plaintiff : ¢ With reference to our Mr. Nanabhoy’s

conversation with you, we shall be willing to continue as your

tenants from date, at a monthly rental of nine hundred rupees. ’

. the 31st of May 1903. . ‘
. Prior to’this the defenda,nts advertised the shed for sale and
- removal but the plaintiff denied * their right: an arrandement

* On“thiy basis the. defendants remained i in possesswn untll

bl

_Was however, made. between him. and them, ‘whereby it was
acreed that the defendants should postpone the sale until the

- the plamtlﬁ" who alleges that the defendants became the asswnees ‘
- of the unexpu'ed penod of the term, and prays as fo]lows

questlon of ownershlp of the shed was decided.:

. The- plaintiff. further maintains that the defendants hawe
allowed the "premises-to fall into disrepair and dilapidation, und"

have omltted)to do the painting work they should, - . - - .
" Under these circumstances the present suit has been brounht bv

LT .
~ 7

(a) That’ 1t may ‘be declared that the plamtlﬁ is absolutely entxtled to. the

corruga*ed iron, shed erected upon. the premises in question in this suit and -

- mentioned in paranraph 4 of the plaint, and that the defendants are not entitled-

making the 1epfurs and for painting; ete., of the premises in the ‘plaint montioned -

"' ‘o remove " thio samo ; () that the defendants may be ordered to pay to the
: plamtlﬂ' the: sum of Rs. 7,988-15-0 or such other sum as this honourable Court

may think proper and. reasonable, for making good the dilapidations and for

" as provided by the said indenture cf lease and as damages- for breach of the

covenants cqntamed in-the said loase ; (c) that the defendants may be ordered

. to pay to'the plamtlﬁ damages for loss of rent of the unoccupxed portions of the
“ said prcmlses from the 1st day of June 1903 until such-time as the said pro-

. mxses shall be repmred and made ﬁt for occupatlon by another tenant; (@) that
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) suoh other sum asto this- honourable Comt may feem’ pxoper (e) that the

_5 defendants nmy be ordered - to: pay- the. Gosts -of this suit; and (f) that the .

plalntlff may have such- further or other eliof as the mtme of the caso. may -
reqmre

- " The ertten statement did not traverae thie alleora,tlon thab the
f_,detendants became assignees, but, when ‘the.case came; on. for trial

z before Russell, J “the followmg, among otherqssues, was “taised i
Whether defendants are- the a,351gnees of the lease in parauraph 2 '

of the pla,lnt referred to? .

The result of the hea.nng was that Russell 7, declded agamst E
the plamhﬁ’s claim to the shed but in favour of his claim i in:
respect; of disrepair and dllapldatlon -

From this’ decree both sidés have appealed
I W1ll first deal with the claim to the shed

“The archltect employed in‘its erection was Mr Gostlmnr and

"there can bé no doubt that the intention was that. 1(; should ‘beso.

:?':constructed as not to be a “fixture w1thm the meanmg of the
-;ilease '

e

ThlS< was the object Mr. Gosblmg had in V1ew, _a,ud Whlch he

.jj-f,belleved he had secured

" Mr. Justlce Russell who mspected the. premlseq came to the

’-;eonelusmn, as a résult of his’ mspectxon and conmderatlon of the
,:j:ev1dence, that the shed was ‘not attached to- the la.nd or the
ad‘]ommg bulldmg

My learned collearrue and I also after an - mspecblon of the -

premises ‘and hearing the evidence have 10 doubt that'Mr. J ust.lce
Russe]l’s conclusxon is correct Tl L

: It is true that Mr. Payne one of the plam(uﬁ’s Wltneases, sa.ys '

»/’i”he saw. naus. ‘The sugg gestion  that there were’ nails' by which’

'the shed Was in any way attaehed to the earth 0T, the adJoxnrnw
&bulldmg has not been made before us, ‘and® we' ‘were expxessly
“told that’ no rehance was p]aced for the p‘amtlﬁ" on th1s sta,tement

.j' of Mr.‘Payne 8. - I do* not thmk it necessary to repea,t ‘the.

 accurate picture Russell J., has given of the posxtlon and condition
- of the shed and its surroundmgs beyond referrmg to the dammer,
placed betw een the edge of the shed’s roof and the adpmmo

*iwalls, - And T make this reference’ for the purpose of €xpressing -
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,f’_my opmlon thab ‘this cannot be reoarded as an attachmenb' it

_was 'simply used as the common practxce is in Bombay, to keep
" out the rain,

~.Can ‘it then be sald that thls shed is aﬁxture Wl'ohm the '

_{-‘meanmg of the lease?

7 The word fizture is one "of comimon use in Ennrhsh law, thou«h
) Lord Campbell in IVzltslwar v, Gottrell W said 1t had no preclse
:,lecral meaning,

Cc I Indla the word is not so fa.mllmr, and I do not find " 1t'. as u.:‘

o separate headma in any of the recognised digests, and the maxim

- ~gquicquid plantatur solo solo cedif, on which the law of England
- as to, fixture seems to have been originally founded, has never .

B recelved s0 wide an ‘application here as there.

.~ "But the case has been argued before us on the basis of Dnghsh ‘
- I&W ‘and it cerbamly is not unfavourable to the landlord sofo .

}treat 1t" Lo . :
S Thoudh the Word Sfizture does nob necessa.rlly in Dng]and mean

: Iaﬁixed to the-freehold, ‘that is the sense it bears -in ordinary .
pa.rlance (Sﬁeen v. Rickie @) and in my opmmn we ought in .

consbruc(nncr this lease ‘to aseribe & similar sense to it, and hold

_f-'»that for. anything to be a fixture within the meaning of the lease
© it must be attached to the earth,” as that expression is defined '
o in sectlon 8 of the Transfer of Property Act.- But on the facts
found the shed clearly is not so attached ; it simply rests by 1bs :

own Wewht on the foundatmn prepared for it.

" There is no such- annexatxon as Would msﬂ:e the‘ shed [ ﬁxture -

thhm the lease . o

Nor do T think that the shed is an addztzon for ‘that Word in

“-’the context in which it is used, to my mmd implies such a union.
" with: the hereditaments demised as would make that to which it
s a.pphcable an integral parb of those heredltaments. And that -

“cannot be said of the shed.
= Therefore, I agree with Russell J., thet the plamtlﬁ' has nob
made out a title to the declaration he seeks in respect of the shed.

' ' Nor does it malke | any. d1fference in this respect that there has
e been no: assxgnment by document of the shed to the plaintiff;
m the v1eW I twke, 1t; is, and always has been, a chattel, as were

(1) (18.)3) 22 L. J.Q B (1839) 8L JEx. (N.8):7. .~
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the buﬂdanS whlch 1ested on blocks in Naylor v. C’ollmge (1) the‘

'“barn erected on a foundation of brick and stone in’ Wambrouy/’z v.
. Maton ®,and the granary resting. by 1ts mere Wewht oh staddles-, '
X in Wzlts/zmr v Cottrell @, . : o

 And bemg chattel the ownerslnp of 1t passed by deln ery of‘ :

', POSSGSQIOD, and so it became vestéd in the defendants.

- Then' has the - plalntlﬂ' made good his -clairh o de,rnagee 1n‘7
respect of dllaprdatlhns and failure of repzur and pamt? P

No pr1v1ty elther of contract -or estate, has been estabhshed' .

',".between the:plmntrff and the defendants, therefore the defend-
* ants: are: ‘not dxrectly liable under the covenants in the lease,‘ :
.. hor can they-be made liable under those ‘covenants on equltahle .
- grounds by reason of their. oceupation of the premlses and pa,y- ’
.f-‘ﬂment of. rent (Cox'v. Bishop @), SUIE IR A

Russell, J., appeared to think that the deemon in that case was

'v"quahﬁed by Walsh v. Lonsdale ®; but I cannot’ agree, and that
Cozv. Bishop @ still ‘stands in 1t:, integrity. is. apparent from

Ramage v. Womack ©, Gentle v. Faulkner M, and Bagot Pneumatw

;.,Tyw OOmpany V. Clzpper Pneumatzc Tyre Oomzmny (9)

But ab the same tune 1 think, the defendants have come under.

some habﬂlty, for. though - there was not in stnctness a. holdmo ;
.- over, st111 I think, had the point been Worked out in the first

7 Court, it would have been established there that the defendants h

. continued in possession in ‘the belief, common to them and the- :
"'-,“pla.mtlﬁ' that they held. under the terms of the lease so far as .
~the same Were apphcable. It has been most falrly admltted by

S Mr. Lowndes on his clients’ 1nstruct10ns that this is. so, "arid he

"__‘agrees to our dealmg with this part of the case on. that fcotmo- _
. As" the defendants thus - held for- three years ‘after the

- expiration of the lease, I'think, they became hable to paint.in the
’,’tthlrd year all the outside wood ‘iron ‘and other work previously
~or usually pamted as in the lease provided, but as their tenancy
© did not extend to a ﬁfth year they came under 1o ha,b1hty to/i

pamt msnle.

(1) (’807) 1 Taun, 107 AL (1882) 21 Ch D 9

£ '(2)'(1836) 4 Ad. & E. 884, 1T (®) (1900).1 Q. B. 116, -
C(® 1853)22 L. T.Q.B.177%. .. . () (1900) 2Q. B, 267

® {1857) 8 Do 6. M. & G..815. .. €.(1902) 1 Ch. 146 uf p, 166,
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They aIso bccame lmble to “ well and suﬂicxently repair,
mamtaln, and Keep the heredltuments ”’ ete., in good condition and
complete repair and deliver up in"good condition and repair as

in the -lease’ provided, but in applying this covenant it will be.

- .on the footmg of a tenancy tha.t commeonced at the explratlon of
_ the lease.b ot . - _
. "The 1mportance of thls is pomted out in Pa/ne v. Hame m,

m]eadmg ‘authority, and recently recognised as such' i in Lister v,

fliane -2 Neaﬁam @, A practical discussion of the posmon is
5 to be found'i in Proudfoot v. Hart @, and the result of the cases
¢ appears; to ame to be that under the covenant in this case an
A,obhgdtlon was: ‘incurred by the. defendants to- put the prewises
(if necessary) mto good repair in January 1901, and to’ keep and

* deliver them up in that condition : but that they did not become
hable to. restore t0 their orlgmal condition structural alterations
: prior to' that dmte, -and that the extent of the obligation is to be

" “measured- by the age, character and locality “of the premises in .

} January 1901 the duty being to make them reasonab]y fit for

" oécupation by areasonably mmded tenant, having regard to those- §
circumstances; - The partics desire that we should give them an .
/opportumty o “see” whether they can come to any etrangement

on’ the Jbasis  of ® this” decision ; we, ‘therefore say nothmg at

845
1904
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present as to costs. The case may be mentioned to us on notice.¥

Attorneys for the appellant Messrs. Little and Oo. s
Attorneys ior the respondents. Messrs. Smetkam, Byme and

'Noble.

W, L’W.

(1) (1347) 16 M &W 073 R @ (1893)2Q.B 212,
‘ . ' @ (1890) 25Q.B.D. 42,

. vsk(‘)‘n itne >2‘0tlr beeernber'1904 Mr. W. A. Chambers was appointed & special com. |
mmsxoner to a,seertam the lxabllxty_ of the defendants for non-repairs and the value of ]

- the shed- e

- On the 14th of Apnl 1905 Mr. Cha.mbers reported a3 follows ;=< that the defend-

ants should pay | to the pla.mtrff Rs, 1,232-5-6 for non-repairs and (2) tha* the pla,mtxﬁ'. -

should pay to the defendants Rs. 6,625 for the shed,”
:On the 3rd July 1906 the report was confirmed. -The plamth was ordered to pay

the costs,. mcludmo the costs of the suit and appea.l but damages were dlsallowed. ’

: (Reporter) _
51466



	Page 343 
	Page 344 
	Page 345 
	Page 346 
	Page 347 
	Page 348 
	Page 349 
	Page 350 
	Page 351 
	Page 352 
	Page 353 
	Page 354 
	Page 355 
	Page 356 
	Page 357 
	Page 358 
	Page 359 
	Page 360 
	Page 361 
	Page 362 
	Page 363 
	Page 364 
	Page 365 

