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Before Szr Lawrence J'mkms, K.C.L.E., C’ﬁwf Jushce, and Mr Justzca
. _..; R R Batchelor. R

3“904 BAI MOTIVAHOO (Pmmma), Amnn.m, vs.. PURSHOTAM DAYAL
"{vSeptembei‘ 27. R AND momen (DEFENDANTS), RESPOVDENTS.*

Em:lu Law-—Wzll«—Ume_ywtwed memorardum of an oral gy“t—-Subseguent
dasposal by will—Presumption of advancement-—-fndzan Trusts Aet, IT qf
;188 2, 3ectzon 82-T1amfer Of Property Act, I qu1882 sec.,wn 123,

S Accouimg to the law, as it pxeva.xls in “Bombay, a purchn.se by a husband in the
. name of his wife. does not raise any presumptlon of a glﬂ'. to the wxfe, or of an
’ Aadvancement for her benefit, -~ - ~ . .
+ PER BArry, Jii=In India, as a general rule, the cntenon as to ownernlnp of. -
l,_property is the gource from whigh the purchase nioney was supphed but it is not
“the  sole’ cntenon, and depends an the pxesence or absence of rebuttmg cucum- E
- sta.noes. e T e S iRt -
: -Among - Hindus the grounds agamst assummg advancement are. specxally
K ’-unfavourable to the claim of a widow to an absolute estate. - L ,
. A Hinda widow brought a suit against the executor of her husband Wﬂl for '
- a. declaration that she was the solo ovner of a house, which was purchased in her .
- name by her hushand and which W snbsequently otherw1se dxspose:l of by her
- husband in, hisWill.- . - - @ L

: Held, that the plaxntxﬁ ‘had nob esbabhshed her txtle to the house a.nd that
g the dlsposal by Wlll was valid. | N .

APPEAL FROM BATTY, J . Ce T .
'l‘he plamtlﬁ' was & WldOW and soucrht a declaratxon tha.t she Was
entltled absolutely to a house in New Hanuman Lane, Bomba,y, _
a.lleomg that it was: purchased for her by her husband who died.
“in December, 1896 The plmntlﬁ relied on a doeumenc wutten :
by her husband in which it was stated that the property: i in ques- :
- tion_ belonged to her.- This document was unreglstered and the-
plamtlﬁ"s husband subsequently on 18th December, -1896,. made
. & Will disposing of the said. property,” The. document in’ questlon ‘
whwh the - defendanbs at the trial obJected to being” a.dmltted in
“evidence on the ground of its not- being reglstered and thch was
admxtted prov1smnally ran as follows b

Thele is one laroe house (mtuated) in N ow Hanuman Lane, bearmo N o -
'A wlnch has been got bmlt The sald house has been transfened in. the name ot'

. Appeal No. 1348, Suxt No. 634 of 1900.



_ijL ":;;;XIX.j e OMBAY SERIES

my‘w1fe 'Vaﬁm‘ N a.mvahu Also the bxlls from the Collector s (oﬁice) in respect
’thel eof are reeelved in her name ~And as to the rents of the said house which
a.re reeelved the same also are. cred1ted in hef name. 1. have in ‘my -life-time

gNen “the. said" house to her, She Has fuall - authorlty (P to receive) -whatever -’ PURsnonu

rents the said. (house) may yleld or (P and) to.make use of that “house in-any

‘way.as she may- hke s have given' ‘the said (house to her)of my- free will (and)
pleesure No'-one else whatever has any right to of interest in. the same. The - -
said (house) has cost- (me) from Rs. <68,000 - to 70,000 1 haVe purchased the_

same in- her name of my free w111 (and) pleasure. .

e

The most materml clause of the testator 3 lel Was cln,use 2,
sub—elause 1 whleh ran as follows -

There is one property whwhis'sltua.ted in N o Hanuman Lang, outside the'

Fmt of. Bombay, and which’ stands in‘the name of my“wifs Vahu Motivahu'

alias- (N anibai)’ and which bears the Munieipal Assessment Nos. from 150 to

152, Out of the". mcome " of:-the’ rents of the said. ploperty my # executors "'
“shall pay Rs .50, namely fifty,. every month to Th, (Thalar). Mathuradas.
_Gordhandas or in the event of the deoease of- Thakar Mathuradas Gordhandas to
the’ person (or persons) in his’ famlly who may have been appomted his heuf

(or heus) ~After: (tha.t) my w1fe Vahu Motxvahu “shall, in- the_ event of . her

) decease, tha.t is. to $3Y3 af the’ tlme when her death shall ‘ake _placs, ‘make. a_'

. “Trust soof the said property for such religious and chantable purposes as she

¥ may hke w1th tha.t exceptxon the said’ property isnot to be dealt with in uny“

_~ other wa.y.

The plamtlfl alleged ‘that her deceased husba,nd the testator, =

'.- had : ‘made an oral glft to ‘her of the “house in questxon and- that:
i thou* she, had Jomed in takmg out Probate to, the Wlll of heri\,
‘husband - as- _one - of ‘the- executore, ‘she ha,d never heard ‘the

~W1ll read unt11 after Probate was gra,nted The su1t came on.-
. for hearing on. December ath 1903 and the ‘mosb matenal issuo.
':ralsed was, ¢ whether* the d1spos1t1on contained in clause 2,
sub-c]ause (1) of. the ‘Will as to New Hanuman Lane property';j.

s a valid dlspomtlon and. bmdmg on the- plamtlﬂ' ?
.Baszl Scott. (Advocate General) for- the pla1nt1ff

T We- assert a.n oral gxft to-us’ of ‘the New Hanuman La.ne"‘:
- property and the unremstered docume’nt is- a. memorandum ).
of the' transactlon. Rents of “this' property have been kept in-

on account in the plamtﬂf’s name.in. the testator’s books.

- The fact thet the testator colleeted the rentsis consistent Wxth
the theory that the plamtlﬂ' is the owner of the houee, .E’muabaz .

7 1904
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1904-,7 V. Hajzmbm(l) The fact that the plamtlﬁ‘ took out. Probate

©'Bat - doee not estop her from asserting her rights under the gift. She' )
: M?TI,XAH‘?O on]y found in Probate onthe i derstendmg that the property
?"Ej‘;g’_"é‘“' ‘in’question: was referred to in the Will as’ her absolute property.
: © - Thereisalsoa strong presumption in her favour of advancement
* Liewin on Trusts, pp. 172—177; /Jnew om. Tmsts, p 98 L.
”\’_Z}owndes for defx,ndant 1 o e AU
* Defendant 2 i person.. - - - il

. "BATTY, J.:—In. this’ case the T amtlﬁ isa W1d0W She seeks
" a. declamtmn that she is-entitled absolutely to a.house in “New
: Hanuma,n Lane, Bombay, alleomrv that it was purchased for her
by her. husba.nd deceased-6n 13th December, 1896, She relies-on-
a document written by . her husbaad and alleges that he had no
power to. dlspose thereof by the Will dated the dey of his death.'
a5 he purpoxted to-do, She further claims o Nife- mtereet as
5 WldOW of  her deceased hueband in- certam orna,ments and'
‘moveable propert_/ as on -his intestacy and a decires that the -
defendant’ should hand over, to her all the moveabl¢ property in:
_ his possesswn other than that which the deceaﬁsed husband of ths.
plamtlff seb ‘apart for -the maintenance of ‘- certain: sadavart
" The original defendant Gopal Dayal hav1n0‘ ‘died, Purshota,m
Da,yal having obtained Letters of Admlmstratlon de” bonis nmon
“was made a party and ata later, stage "\Iathuradas Grordhan-»'
dae as u. party in. whose favou; the Wlll ~of the. testator pur-
ported to- create a charfre on the house above-mentloned W’ alsov
added" TR CRUET :
~ The plamtﬂf a.lleoes that the plalntlﬁ JOlned in applymc
f‘fox Probate  of her. husband’s Will on misleading assurances
: made by the defendant as to her rights; at a time when she had
. no. mdependent advice. The written statement denies this last-
allegatlon states the VVlll to have been in the posseesxon of the.
plamt1ff and to have been, by her submitted to her’ legal advisers, -
- and . that practlcally defendant took: 1o part in ngmo' instrue-’
- tions, " Tt further denies the ~house “in question to have been
purchaeed for the plaintiff and objects. to the document relied on
. by the’ plaxntxﬁ' a8 neither duly executed nor- reglstered - The re-.

*maining questxons mlsed in the pleadmws are not now m dxspute. \
SRR
@ (1888) 18 o, 362,
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The followmo' 1ssues were raxsed g

-l

Hanuman Lane property is a valid dlsposatlon and binding on the plaintift?

" 2,7 If ‘the said dlsposxtmn is good,. valid and binding, what is the effect of the

: dlsposntlon of the said property in the event of the death of the plamt1£E°

-8, 'What i 1s the effect of the dlspOSItlonS contained in cInuses 4 and 10 of the -

W]H and who'is entitled to the proper ties therein referred to ? - SR
C A \’Vhether the pla.mtlﬁ 1s entitled to any and wha.t rehef P

The ﬁrst issue is practlcally the only one in dxspute. J : -
The facts present little difficulty. - For it is admitted that

~the testa.tor, the™ husband of the plamtlff boucrht the house in .

v_?questmn in_her name ‘but with. his own money. -The plaintitf

- says he told heér .the purchase was made for her, that he had:
possessmn of the -title.deeds but -handed them over to her, that

. the'house was rebuilt'and on its completlon the plaintiff and her -

husband occupxed the 4th floor, the rest bemg let to tenants, and
_ that the plmntlﬂ' used to hand over the rents to her husband to -

i

be -credited in the accounts of the ‘firm.’ The Collector’s bills -

) !(collectlvely marked “Ex. D) and the Muniéipal Bills (collect- '

“'»}.;1vely m’nked Ex. E).are in'the plamtlff’s name and the plamtlﬁ' ‘

"sa,ys they. remained i in her possession.

" The: pla1nt1ﬁ further states that the document mentloned in .

v,her plamt as that on’ whlch she relied and Wh1ch is marked XI

['._was gwen to her’ by her husband after the house was rebuilt and -
".thaﬁ her husband said, on her remmdmcr him of hxs advanced -

years, “ all right, I will give the house in gift to you” As to

“when this: oral declaratlon ‘was made, her statements are some-

" what confused. " After saying that it was made whilethe house .

" was being rebuilt, ‘she adds_that XTI was given her onthe com-
N lpletxon of the house and that the oral declaration was made at
~'that ‘time.: " And-w1th regard’ to the rents’she alleges that
thoucrh her-husband collected them, he- used to hand them over

", to her, but. admits that after a'sum was collected he used to

take it to the shop and ‘she never saw it again and did not

even get any of that money. back and thoucrh it was credited -

in her name, she never drew on it.

‘ /Her ev1dence w1th renrard to the. part she took in applyxn« for
Probate for the W111 A far from convmcmg. The Wlll Was for .

809
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‘two yea.rs in her poseessmn and there can” be no- doubt that she
had every opportumhy of becommg fully apprised of its contents,
‘She pro'feSses, however, she never heard it read till after Probate
had been obtained. Dev1das, her 51ster s ‘son, acted for her in

_“secing - solicitors “for the purpose - of obtammn Probate “of the

Will, her own petition' Ex. I and - the schedule were mtcrpreted -

" to her by, the Court Interpreter at her own. -House before Probate -

was obtamed«»and it is clear that she must: have "been fully -

- aware that her husband had dealt with the property in his Will
- and that she acqmesced uutﬂ subsequently she had a dxﬁ'erence\
'( thh the executors. . .

- Deyidas: KanJee, the son of the pla.mtlﬁ”s 31ster, profesees to :

know nothma personally of the mstluctlons given on hex’ ‘behalf -
in connectlon with Probate. He, however, cannot deny that “he -
S attended at the sohmtors oﬁice when 1nstructlons were ngen .
) Ttis, T thmk in opder to account for his - makmg no. mentlon on
, these occaswns “of the plalntlff’s present claun that he professer :
:to have. learnt from the plumtlﬁ' for the first time* When he - read-:
_over'the Will to her, that she laid claim to the house as glven t0
her by her Lusband. - He admits that’he: neyer heard of this gift -
" during the husba,nd’s life ‘and believed thab the: house belonged
o the husband who collected the rents, o
- Mathuradas Gordhandas, the son .of the- plamtlff’s brother, :
_however, asserts that the house belonged- to -the: plamtlﬂ' He-
) -apparently made no protest on- her: belmlf and would haveﬁhei»,
- Court believe that he never read the Wlll until after Probate had
been obtalned a.nd the plambrﬂ' then exclaimed’ that, the" house )
“‘was hers. . He says, had he been aware that it was mcluded inthe -
[ list of the testa.tors property, he would’ ha.ve pomted out the
mlstake, but that during the four years’ after ~the ‘husband’s
~death and the grant of Probate, he never made u.ny enqurry as to

- the plovmons 6f the Will. T do not think . these. witnesses- are
credlble the one in professmg ignorance of the - plaintiff’s: claim: :
“when" he’ could- not deny knowledge of: .the erl the ‘other in
. alleging 1gnorance of those provisions . when - he was - wanted to .
: ‘prove knowledge of the plamtlﬂ"s claim, They are. both. anxmus ;
" to account in dlﬁ'erent ways for delay in’ setting- up-the present
,cla.lm But both of them are too closely mterested in the plaintiff :
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to have remamed 1gnorant of the necess1ty fot assertmo 1t if it - 1904
wete tenable U .

N : : Bar .
The pla,xntlﬁ‘ seems to have based that clzum on. two grounds ' Monunoo

‘ —-glft and the conveyance in her name. - The Advocate General P':‘B‘:g:{_"‘
“in argument rehed upon the latter. And I do'not think there is -
ev1dence sufﬁclent to support the plmntlﬁ’s al]egatlon of ‘a gift
completed by possessmn /The- plaintif’s- husband remained in
‘possession, "This.would not be fatal to the clann if the husband
~had done all he could to give effect to the gift.” The oraldeclara- -
tlon was of a glft n. futuro.. ‘The. husband collected the rents and -
‘the plamtlﬂ' never saw- them again. The entry of the plaintiff’s
.‘name’ ‘in the booLs and bills of Collector could not transfer ._
‘possession and i§ consistent with the position that the -purchase
was 6ename. The husband, it is true, had the rents entered in

- an-account. kept in the plaintiff’s name.. ‘But to adopt the phrase.
> ‘used.in. Gopeekrwt v. Gungapersaud® this was “an account of a
transactwn in the name of a person rather tha.n an account with
~a person,” .It.is urged that the- collectmn of therents by the
husband is cons1stent with delrvery of- possession: Emnabai v.
Eajzmbat(z) "But there a registered deed of gift was executed
¢ and the pa,ttles were Mahomedans. In the case.of a Hindu wife, .
the gift would not:convey ‘an’ absolute estate of inheritance in
the absence ‘of express words’ showmer such to be” the intention :

) ‘Amz(m v bkandmbaz@) “and’ see’ Hzmbaz Ve La/c.slzmzbaz(‘*) and
Lallu V. Jagmolan“’ I ne1ther actual’ possessmn nor oral declara-

. tion completed the - glft “the- -document marked - XI Would be-
e1ther moperatlve, or as- unreglstered 1nadm1ss1ble ‘And lastly:
’ ~the transfer wasnot. effected in the manner reqmred by section 128
“~of the. Transfer of Property Act, 1882 It is very passible that
. 'the plaintiff’s husband may, when pressed by the importunities
‘of the plamtlﬁ' ‘have promised to make the gift 1 but it seems. he.

- never carried that promlse into effect. - Tt remains to consuder

whether the’ plaintiff cat. assert’ a. tltle as urged by the Adw ocate

_General -on the strencrth of the conveyance executed in her name,

The plamtlﬂ?’s stofy of the glft made or. promlsed seems mcon-

p ~~-a~-,»- S St -
e (1354) 6M L. A763 ab P. 82. j';:\ “® (1892) 17 Bom, 503 at p. 505,
(2) (1888) :E’;#Bom 852. Lo iro e .o . (4) (1887) 11 Bom. 673,

: ’(5) (1896) 22 Bom. 409, -
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- 1904, . sxstent with cuch ground of title. . Moreover, it is not dlsputed

©"Bat _ ‘that the plamtlff’s husband was the - source from which the
,‘FOTIZ:HOO purchase money was supphed And this in Todia is as a general
P‘gigﬁ:f“ " rule the criterion: Dhurm ‘Das. v. Mussunat Shama Soondri

Dibiah®: Gopeekrist v Guugapersaud® : Moulsie Sagyud Uzhur
"Ali v. Mussumat Bebee Ultaf Fatima®. Tt is true it is not as
. -pointed ont in Pandit Ram v. Maulvi Muhanimad ® the. sole -
- eriterion, but the rebui:i;mor clrcumstances exwtmg in ‘that  case
. are wanting here. : -
~_ The presamptlon of advancement that would arlse in Enoland
(Lewm, on Trust 172-77; Agnew: 98) does not arise .in India-
’ (p'ia?é cases cited swpra), the source from which the purchase
 money was paid shifting the onus: Prince. Suleman Kadar v.-
* Nawab Mekndi®, - This is so even in the' case of ‘Mahomeédans.
. _Among the Hindus the grounds against assuming’ “advancement
" are stronger. and are speclally unfavourable to the claimiof a
: ,':w1d0W toﬂan absolute estate, - Sectlon 8270f the, Trusts Act, 1882,
does not diminish the effect of the Privy Council ruhncr a,boye n
citeds ; The Advocate General contends that. there is nothing to -
show that the testator had any obJect in protecting ‘his property
by a benams purchase. But I think that a purchase wade by a -

' Hindu husband from his own money in. his wife’s name, cannot

be held sufficient evidence of intent to confer on ‘her an absolute

~ estate, merely because mo special reason has been shown in the

- partlcular case for a practice so general in India. = . o
_ - I therefore find on the first issue that the dlsposmon therem '
7 ;1eferred to is bmdmg on the plamtxﬁ‘ : ;

. On the second issue there is no' contention that the glft ’
~‘over.to Dhurma must fail for vagueness and I declde thab issue
accordmoly ’ : - _
- .On the third issue there is no dxspute and the decree -will

therefore contain a direction i in the terms of prayers B and C- of
 the plaint, that the defendant do hand over the moveable property
" in his possession to the: possession. of the plaintiff as on-an
; intestaey ent1tled to a WldOW shfe-mteresb therem The deiend-

o) (1843) B Moo I A 229 at p. 240. ’ (3) (1869) 13 M, I. A. 239 atp 247
@ (1854) 6 M. L A, 53 8t p. 74 W (1898) 26 LA 38, .
@) (1897) 25 L. A, 15. kA

.
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~antMathuradas: in’ h1s dep051t10n has stated that he glves up,.‘ e,
~the interes conférréd oh him’ by the Will but'T buink _that this . Bar . -
Was 1ntendedﬂ"to be concl1t1ona1 on the recowmtlon of the plamblﬁ’ NOTI?"OO :
“elaim® -only. ’:;:Durmn‘ Kor-life “the ~question. is -one between him. P%‘fggf““
and the: plal iff in- Whlch hé is.of course at’ hberty to. waive his
ow ) ughts )
- As'to coebs ,,"no obJectlon is Taised ‘as to. thelr commrr out of
the estate " The first defendant Purshotam szyal’s costs to b as‘
between attOrney ‘and: ehent
“From “this _]udgmenb the plfmntn‘f appealed /
Scotf (Advocate G‘renera]) with Setalvad, for the appellunts. e
lth .B/mndarkar, for the respondents

JENKINS -G, —The plamtnﬂ' is the w1d0W of Doonrrersey;‘»
N utsey, and ehe has brought.tlns sult arralnst (:ropa,l Dayal who_‘f"

‘ appoxnted an executrlx of that W1ll
Mathurados Goverdhamdas- was. . subsequently added as’a’’
deEendant as be1n0' a person mtereeted under the’ Wﬂl ‘and on the'{
death of: Gopal Dayal in- the course of the suxt Purshotam Dayalﬂ-
was added in his. place. RO : o
- He'is" descrlhed 2 - bel olf‘ admlmetrator (Ze boms non” with :
the Wlll ann‘exed of: the property and credlts of the smdf:
Doonwersey Nuarsey, S ' -
- This however 15 a mls-descrlptlon a8 probate W&S n'ranted to",'
h1m as an exécutor in the évents which happened. P
“The plambxﬁ' by thls ‘suit seelxs a declaration - that sho is.
abeolutefy eutlbied to a house in New Hanuman Street Nos 100 ’
“t0°152;-and.- that the testator had no power to dispose thereof by
Wll] ‘and- the pmyer to, the: plamb eeeks other declaratwns und"
- certam rehefe " ‘ : - .
ant confess*I do not sec: what was’ the necessuty for tlns sult 1n
the form in Whlch it; is brouoht becatse Lhe lady, 1t is °axd is -
;’» in possessmn no ong" has dleturbed the possessmn and no .one’
~has threatened to dlsburb Her possessron ~But, she’ has brouohb :
the trouble of: thxs sulb on_‘her’ own head Wlbh the coneequence .
that Mr J ustme Batty hae demded adversely to her and we. ha\ (3 "'

BN
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been asked notwmhbtandmg any 1r recrulamtv that there* may be 7

' _‘ in ‘the suit to treat it as.one properly constltuted no party rzusmg

- any obJectlon in- 1espeet of them.
PvasnouM '
DAYAL o

K

~The 'whole quesblon then_ centre:; 1£self in thxs Whether the/

lady is absolutely entitled ? - And in order to ndake- thxs out, she.

“has, according to the- theory she advances, to convince the- ‘Courb
~ that a glfb was made in her favour, This’ theory of a glft is pub

betore us in two ways: first of all. it is. said that the” property)

- was purchased in her name and under such cxrcumstances as that
"it must be deemed to have been $0 acqulred by . way- ‘of gift. to
“her; and the 2nd point is, that there was- a . gift mdependent of
that involved in the orwmal acquisition of the property.. . @+

" Now ‘though the property was purchaeed in'the name of the

plamtlﬂ' [ibis established- that the purchase ‘money. . :was -the
- money of . heL ‘husband, and Mr. Jastice’ Batty. has pomted out
“how the property has been dealt with, and. that the rents were
“received by thehusband, and no part ever. came to her thourrh
col!ected in her name,. - T T o R N

- -Now accordmrv to the lawas it pr evmls’ in Bombay a purchase by,

'_ a husband in the name of his wife dces nob raise any. ptesumptmn A

of.a "gift' to the wife or of an adv'mcement tor her -benefit. .
. M. Justice Batty approachmor the case from that standpomt has E

~considered whether. there is anything in . the' partxcular circum--
~.stances of- the case that would raise a presumptlon in favour of *

_‘the transaction now under eons1demt10n, being or mvolvmg a

g;ft ‘to the wxfe, and having discussed the matter- xery, fully he

dec1des in the negative. Notw1thsband1ng what ‘the” Advocate
.*QGeneral has urged to the contrary there is, no parb of the judg-
menb of the learned Judge in this connection with -which I do
not concur. It seems ‘to. me to be cléar that the orlgxnal gift is
_not made out. Itis qmte true that thete is' the evidence of

w1tnesses Who depose to declarations made by “the. deceased '
husbana to the effect that he had made the gift’ or intended” this -

888 nrovxsmn for his wife, The learned : J udge hieard those

.‘j Wltnesses he d1d 1ot consider that thelr ev1dence was such as

“to entltle him to ho]d that in: fact o glft was made out in- that

_manner ; and Iam clear that we: ought not in that respect to
dls§ent from him; -

§
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Then We have the two sxomﬁcant facts that bhe lady herseltf 11004~
dn, her own ev1dence not under the stress of cross-exammatlon‘ TTha
but in- answel to her own’ counsel, clearly mdlcetes thatin her. é.'M°nv““°°
fv1ew the mf.b was not mlxde on. the oceasion of the purchase but .- 11’%‘:;?::‘“
subsequently We lmve the- further c1rcumstance ‘that’ the-
‘husband: hnnself dlsposes of the property in-a way' mcons1stenb .
fw1th the 1dea. that he had-made.any such gift.as-is how set up, .

At the same time 11; is clear no subsequent mft has been made
fout beca,use thexc is no “evidence of it such as-the Jaw requires,
, Therefore Tam of opmlon that Mer. - Justice Batty’s deter-
,mmatlon adverse to the mfb in fevour of the plamblﬁ' must be‘ :
’upheld I L O S T e o

".The only other«pomt that arises is tbe questlon Whether the;
'power of appomtment contamed in the will'in favour of such
“rehrﬂous and charitable purposes as the plaintiff may like ig
’»‘bad -Mr, Justlce Batty has decided -that it~ is invalid, but he
"'apparently came to that conclusion not as the result of argument, j
‘but. because there was no contest before him on ‘this point.. But,
.the Advocate General assures us’ that he never for a- moment -
;_assented ta the proposmon that, such a power of appmntmenﬂ
was. mvahd ‘and.I'am inclined to think that there must ha\e
.:_been some mlsapprehensmn on the point. oo v
- T however refram from deciding whether or not this power of .
_appomtment is or is not'a good one; becatse we “have not bofore‘
-us. part1es mterested in- contendmg that, it is 1nva11d At the»:
$ame . time I.do not feel prepared at this stage to uphold the -
decision -of; Mr. Justxco Batty on thls pomt adversely to the .
iplamtlﬁ'. - : :
RS thmk that.takmrr thls smt as® 1b “is framed, 1t would' .
ibe madx xsable for - us to follow. t‘le course adopted in dlﬂ'er- »
fent c1rcumstances by ‘the Prlvy Council in Bai Motivakoo v -
'Baz Mrmoobaz (1’ end thet the mom convement course will' bev,'
for us: to set aszde so much of Mr, Jus’mce Battys decree as.
ideclares that the gift of the house to Dkarm after the death of -
the plamtxﬁ' is voxd for vagueness leaving that matter open- for -
“discussion ‘should. ‘the questmn ever arise-in a suit properly ’
rconstltuted for the purpose of determxnmn* the questlon one wey ‘
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ek of the other. Bot thisisa very ~slight, alferatlon ma decree
'rki;‘o.Trﬁ'A:ﬁ&b' ' 'fl“»‘h/fch 80° Afar as thle part of it:is concerned Was glven by the
B . le.:uned J udUe because -no obJectlon to: Jt Was taken, and I do not -
; P"]‘;il;ig“f *think it ‘makes any. difference in the mannef in.. whlch we dlrect
' "“Vthe costs of thls appeal to be borne by. the appellan
oIt has been brought to our attentlon that in: that ‘araeraph’
of Mr J ustice “Batty’s Judrrment whlch deals W1th -the. third .
“issue, he dlrects {that the: defendant do: hand over: the. moveable
;'prope1ty in hxs p0eses31on to the possessxon of the plalntlﬁ' as-on
fan mtestacy entitled toa widow’s . hfe 1nterest therem and on’
‘that the- commenb is made that the use of the Word “hfe-mteresh”
plobably was a mlstake T think that’ must be s0 and the partles :
'-,themeelves ha\ ¢ recocrmzed it by drawing up the decree_wﬁh the -
“omission- “of.the Word “ ]1fe-1nteresb ? 3 The Adwocate \Genexal
“has desnced that we-should refer to the. ma’oter i 50: hereaftér
fan'attempt thight be made to ‘bring the deeree 1n conformlty Wlth
the _]‘udovment RN

Attorneys for the appellanb Messrs Thalcurdas and Co.

Attorney&foz the respondent Jl]ess;s Gmwfmd

- ORIGI,N xL 01V1L

Before Mr Justwe OItanda,mwlcm

Ge06 . . SUNDARJI DAMII (Pratxmien) ». DAHIBAT (Dmn’
f‘j‘.2\+01ember 19 o

mdu Law-Jams—Perfbwmance of. ﬂmaral ceremomes—-llmor son—= leow

Aceording to Hindu Law, which appliesin this respect to Jams, the'son of a

eceased person: has the p1eferent1al right'to the: pelformance of the Amonthly, :

mximonthly and anmvelsary ‘eerémonies of the deceased It is ngt only his
nghb but his religious duty. - In-default of the HOn (thch term includes the -
gnmdqon and great-grandson) 1I; is the duty of the widow togéb them perfonned
Whe1e the husband has died in division .and the WJdow beC'omes h1s hen'

‘.:'— - T_he widow i is not. only interested in .the pe1f01ma,nce of the celemomes but
“where the - 500 -jg a' minor it is her 1e1101ous duby sto see thab th9y> are’ du]y
pel'founed

K

" %0, G, 3. Suib No, 87 of 1904,



	Page 326 
	Page 327 
	Page 328 
	Page 329 
	Page 330 
	Page 331 
	Page 332 
	Page 333 
	Page 334 
	Page 335 
	Page 336 

