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) Jstem——Tendcr of evulcnce as to delwe; Y at other vmdas—Relevencyof -

suck evwlence. S e T

The defendant, a resxdent of ‘thv North-West Provmcea from tlme to txmo '
sent orders to the plalntlffs in’ Bombay to sell and’ purchase cotton’ on his -

accound: - Tha “plaintiff carried out the defendant’s orders as they Werereoeived,
:Up to the due dato they had purchased on behalf - of the defendant 400 balos
more than they had sold. . It appeared that by reason of other contracts entered

‘into with the merchants from-whom thoy had purchased on behalf of the defend- '

anb the plamtlﬁs had ‘cancellod’ all these purchases, before-the due date.

The de’c'endant nelther sent money-to pay for the cotton nor did he direct the :

phmtlffs to sell on his -behalf.” The plaintiffs sued the defendant. deseribing

themselves as commissien agents for their commission and for the loss on 400 .

bales sold. on dnfendanb s account.- The plaintiffs were unable-to show that they - -‘:
.had pald any: damzwes on accounﬁ of the defendant, for failure to take delivery, .

4to any; ‘of the morchaunts fxom whom they had purchased on defendant’s account.

“The suit was dismissed in thé lower Court on the ground that the contracts v

were wagering, conbracts. In appea,l the plaintiffs contended that they were

entitled as between themSelves and the.defendant, to treat themselves as the
principals; on the ground that the-business was-conducted on the pakki adas

_gystem, under which no privity wag established between the defendant and the
merohants to whom-or from whom cotton was sold or bought on his account..

- Held that if the plam'mﬁ's were, as their plaint. stated; commlssmn ‘agents, .

and t.hey were employed by the . defendant as his commission agents, and as

such, under instructions, and on account of ‘the- defenda.nt entered mto these-:;

purcha.ses, they bad no causb of actxon -

"Held, further, that the usage tormed the pa/c/cz adat system mvolved A

. maarial departire from the ordivary relations’ between a principal and his agent
U of which ‘there was no suggestwn in the pleadings or issues, nor was there any

“evidence to prove 1t. The plamtlffs must tberefore be held to "the caso they,

ha.(l made. D

" During the course of the hearmg in the lower Courb it appearcd that at
' the vaida for which the contracts in question had been made the plaintiffs had

- neither ngen or ‘w.ken delwery of any cotton They. ‘tendered evldence to

. show thab ;\h other fvmdaa they had given or taken dehvery of cotton and othm ‘
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whether the contracts’ were wagering eontracts N )
- Held, on appeal that the evxdence tendered Was 1elevant and should have been .
admitted. .

THIS was ah appeal from the decxsmn of Stmhng,
:The plaintiffs described themselves in the plmnb ag comm1ss1on
agents carrying on business in Bombay, the’ ‘defendant calry-

. ing on business at Deoband in the North-West Provinces.: They
'alleoed that the defendant employed them as commission -agents, -

and that they as such commission ‘agents under mstructlons and

-‘on account “of the defendant - entered - into -vaiious - sales. and
purchases of Bengal cotton all dehvemb]e between- t‘le labh and
- 2bth Jamxary, 1897. The third and fourth. paragmphs of the
plamt were as follows —

(8) At the due date of the several contracls there” rom'uned outstandmg 400

" Dalos to be taken delivery of on account of the defendant and the plamhﬁ's had -
. already mtlmated to the defendant that nnless he® romitted to them money:to

enable’ them to take delivery ‘of the said 400 bales, the same would be‘sold by

" ‘them on his account at the market rate.

(4) The defendant having failed .to send to' the plamtlﬂ’s the 'lmount of

" purchase money, the plaintiffs sold the said 400 bales of cotton on: defend'mt ]

account at the market rate and the same resulted in’ 8 loss of Rs 6, 702 13- 0,
including brokerage and commlsswn : :

- By his written statement the defendant admltted that ho

v employed the pldintiffs as his: commission. acrents but exther R
* denied or put the plaintiffs to strict proof of the other alleoratmns ‘
- contained in the plaint, and finally pleaded that if the plamtlﬁ's
- had in fact entered into any contracts for sale and purchase on .
~ his behalf they were wagering contracts. In the course of the
 trial before Starhn J , the plaintiffs’ moonim-admitted that not
“a single’ ba]e of. cotton had been received or delivered at the

";mzda in question, that is between January 15th and 25th, 1897,
~ At a subsequent stage of the hearing evidence Was tendered to

~ show " that on other vaidas cotton was taken and del1vered by
©the plaintiffs. This ovidence was reJected by the learned J udrre

as bema irrelevant, ' : S -
On the 7th of October, 1901 Starhn J dehveled a,n oral

. ‘, judgment dlsmlssmfr the plamtlﬂ"s suit on the ground that the

2 s

contracts ‘sued on were wa(rer;ng contmcts He recorded no -
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ﬁndmrf on’ any of the other issues) wh1ch are.seb oub below in, .- -1€05,

;the Judgment of - the Jearned Chief . Justice.: “The - plamtlﬁ's m

’appealed the Court of appeal consmtmb"éf “Sir. L Jenkms, Smnnumnu

jC .y and Chandavurkar, J ,. were' of oplmon that the ¥

(re_]ectcd ev1dence should have been admltted and. the pase was £
remanded for the ta,kmg of the evldence tendered and’ rejected, a,nd
for findings to be recorded;on the remaining issués. Starling, 7.,
after . hearing the  further’ evidence adduced . Ly™ the pla,mtlff'

‘ adhered to’ hlS ﬁndmrr on the seventh i issue, 4 e.; that the contmets
were Waweunv cortracts, and recorded ﬁndmcrs in favour. of the
defendant on all the other issues. The plamtxﬁ's appealed.”. :

Invemmt e and D. D, Davar, for the appellants :—The busmess
was, done. on the pakiki adat system. * The plaintiffs had" no*‘

,concern with the intention of the defendant ; they ‘had simply -

‘to carn their, commxsswn. ‘We rely on the deelsmn of Chanda-' ‘

_varkar, J., in Kanji Devji v. Bhagwandas Narotamdas®,. We -

'-purchased or sold as orderéd by the plaintiffs to. deﬁmte in-

,d1v1duals but: we contend we were nct bound to keep those -
contracts open.. We wereab liberty toscttle them before due ddte.” -

_The1e never was'any privity.of contracb between the up- country
constituent. and the mercha,nb in Bombay to whom ‘we boughb
or sold ’ ERT R

R

(1) qut No.z 545 of 1904. J udgmenb was dehvered on December 2nd,, 1904.
: l‘he pass'wo relied upon by the.appellants was the followmrlr RPSRTNELE -':‘ T
" « The following are the 1nc1dents of the paklki adat system —
(1) A pakha adatia can allocate any up-country’ constltuent’s mder to
_ himself, without the knowledge, consent, -or. permission of the constxtuont
".. This may be called the right of. allocation in the first instance. «
(2 A pakka adatia recoives an order to huy or sell, accordingly he. eutels
~ into a contract with a Bombay merchant, Subsequently but bcforo the duo -
- 'date the paklka adatia enters into a cross contract with the same merchant
“.on his own (the pakia adatia’s) account and either squares the orxgmal
- ‘¢ontract or-keeps the two contracts open till due date. Ho is entitled to do
that and yet keep the order.of the first constituent opon till the duc”dato so.
* as to'hold the said constituent bound on th'mt date to dehver or take dehvery,
as the caso may be : =
(3) . In the case put above. (No. 2) mstead of entermo' into the Cr0ss contmct
~ on his'own account the ‘pakke adatia can enter info it | on behalf of anothex
'constxtuent. _ The'same result follows.”
.~ 4An appea.l from thls de(uswn is now pendmn' (Ed ).r
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T - with t the plamtlﬁ's. ‘We cannot gain or lose by the market going’
_up.or down, The up-country consmtuent makes: the : proﬁt ot
“incurs- the. loss—-we only pay or receive on his beha]f and earn.
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As between the plamtlﬁ's and - the defenclzmt we. Were the

prmclpa,ls ‘50 far. as the defendant is- concerried we; were ‘the

buyer and - seller, thounrh not so in fact “This was not a’ ‘wager

our comm1ssmn -The defendant knew how - we! conducted the

'buSixieSs The cvidenco shows these were not Wa.o'eung contracts

' Robertson and Setalvad, for respondent —These were wagering-

_’contracts - The- correspondence- shows no delu ery evet intended

on either - s1de No bales ab all" delivered- or_ recclved ab this-

’:\vaula or.on account of an up-country conet1tuent at any other
svatda. In re Gieve O, Universal Shock Brehange. V. Strachan®,
f‘tBombay Act ITT of 1865, Perosha Cursetfi v, Manckji Dossabhoy®,

Dsski Ta lakslw, V. 8hak Ujomst Velsi® relied on.- Having revard

‘?to the plamt and the claim for commission the appellants cannot
“ask to be treated as principals.. The pakki . .adat . system- now
. set up by the appellants was not suggested in_ the- Court below ¢’

nor was it shown to be known to the’ defenda.nt . By- the.

‘manner in which the appellants dealt w1th the confracts then'
“duty became adveérse to their interests, - This disentitles them to

rélief, at any rate unless they can show posxtwely the knowledoe

“dnd acqulescence of the respondent.’ Rothschild v. Brookman“”

" Bostock v. Jardine®, Robinson v. Mol lett@ Tetlej V. Shand®.
~In any case as all the contracts purporting’ to be enteled mto by' ’
. the appellants on behalf of the respondent. were sétbled” or can-

celled before due date the- appellant§ cannot show, that- they have -

‘}paad any sum to any. thud party on behalf of the respondent An -
- agent is only entitled to an mdemmty Contract Act, section 222
};Bowstea.d Digest of the Law of Agency; pp. 67, 68.and 172.

- Inverarity in reply : It was assumed that What was. done wa.s"

"done in aceordance with the pakh adat. system thereﬁore there
“was no failure of duty on appellants’ part in not prov1d1ng a third f
._ pa.rty to Whom respondent could look for performance.t The

~_(1) ‘(i'sgs) 1 Q. B. 794, - (%) (1831) 5 Bl. N, 8. 165’

@) (1896) A. C. 166, - . (6) (1865) '3 H.and C, 700, .~ .
'(9) (1898) 22 Bom. 899, * () (187475) Li B 7 ML soz.

(4) (1899) 24 Bom, 227. () (1871) 25 LT N. 8. 658..
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-eVIdence tal\en on rema,nd shows that large quantltxes of goods of
‘_fvanous kmds ‘were- glven and ‘taken dehvery of and that cotton
:; was dehvered and rece1ved on othe1 eaulas.

JLNKINS, C 7, --The plamtlﬁ's sue to - recover Rs 7 209-10- 3t
,w1th interestas the ‘balance due to them in- respect of transac- -

=t10ns bebween them and the defendant, " 7L< W

In the plamt the case they make is that- they were commlssmn i
agents: ‘carrying-on business in ~Bombay :'that the defendant in’.
ﬂ; 1896 employed ‘them" as hlS commission"agents in Bombay and..’
N tha.t they as such commission ‘agents under mstluctxons and -on -
j’account of ‘the defendant” enteled into various sales and~ pur-v.";

fclmses of Bendal ‘eotton all dehvemble between the 15th and

25th T anuary, 1897 that at the due date of the. seveml contracts
;\there rema.med outsta,ndmo 400 hales to be" taken oellvery of on -
'f»aecount ‘of - the defenda,nt -that “the defenda.nt ha,vmw failed, o
thourrh wumed to send the plaintiffs money to “enable them t0'
Ctake dehvery of the 400 bales, they sold the same on the defend-.
i‘_ant’s account, whereby o' loss resulted of Rs. 6, 702-13-0 including
‘brokerage and comm1ss1on and that the' e.mount then due Was.v"

Be, 7,800-10-8, - " T

: The defendant by his wrltten statement demed the alleged
_'selee and pumhases, and: further- pleaded that if ‘the plmntlﬂ‘s,:'
) -entexed into’ any contrecte for sale or purchase on ‘his behelf they a

: Were woorermw contracts. e

_The. case. came on- for heermo' before Sterhng, J., when the;;

'fol]owmfr 1ssues were raised :— - - o '_. v’ S

- 1 Whether the plamtlffs entered mto thc contracts in the plamt mentloned K

'fon behalf of the defendant. -~ . »

-, Whether tho said contra.cts, if any, were not settled by the phmtxﬁ's bcfcro

“the duo date-and withotb informing the defendant..’

3. Whether at tho'due dates of the several contracts thexe remamed to be taken '..

delivery of on account of defendant 400 bales a8 alleO'ed in para"raph 4 of the
plamt. R N

Whethex the plamtlffs in fact sold 400 beles on account of the defendant as ‘

alleged in paragraph 4 of‘the plaint. ™
5. Whether the plamtlﬂ's were entltled to sell the same.

6. Whether the plaintiffs have paid th6 sum-: of Rs 6, 702~13-0 orany partt

- thereof on bebalf ‘of the defendant o
- T Whethm the Sald centracts were not wagermg contracts
& Generel 155116. o
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_ 1905- L In the ﬁrst mstauce the learned Judge, holdmrr on the 7th"f
. C]IANDULAL 1 mue in ‘the a,ﬁirmatlve d1sm1ssed the suit’ with'’ costs Wlthout h

Smneumnu any ﬁndmrr on' the’ ‘other issues. An nppeal from thxs decree
was pteferred Wxth the result that this Oourt bema oE opxnxon,
that ev1dence ha,d been nnpropoxly ex,cluded remauded the case -
-”for this’ ewdence to be taken, :md dlrected ﬁudnws to be recorded -
~on’allthe issues.: e e Tkl

ﬂ.‘he case ‘again cume before Stathno, J Who found on- the 7 th N

v"1s<;ue in the afﬁtmatwe he also- found on the: st and 2nd issues
“in.the afﬁrmmtwe and the 3rd 4th and 5th in the nega.tn e It -

‘;-1s under these cncumstances that the casé ‘again. comes - before; _

' “The deahnue bebween the., plamtlffs “and the defendant :
compmsed of one sale and. sevetal purchaees of Ben"al cotton in
August and October 1896 for -the vaida -of: January 1897, The" -

\/;sale was- of 100 bales on the 21st of August at Rs:. 173 ‘and “the:
purchases weré of - 300 bales on tho 24th of: Auvuet ‘partly a.t”':'
*Rs:174-8-0-and. partly at Rs. 174, and of - 200 bales on the.. 26th
‘of October partly a6 Rs, 173 and -partly at Rs, 172-12-0. frhe_.f:’ 'l
- Sale s, not made’ the subJect-matter ‘of "this, sult for it has ?been
tleated ‘as’ "cancelled ‘by one’ of . the purchases thch s also ' ’j
excluded and the contest relates to the remammn' three pur-"”:
chases Whrch o’f tho purchases is thus excluded i not clear .
- but, this s of no. importance, for, thé course ot deahn .
. case has been substantially the same, 5. .. " ™ T
.- TThe first - order to buy was on the 24tk August 1896 and Was‘:‘
i:commumcated by a telecrram from the defendant to the: plamtiffs -
~in™ these terms “ Receu ed telegram buy ‘ cotton Janua,ry"' 300~. n
bales 174> o Lo e s
Thereupon the plmntlffs on, the same: date bouaht 100~ balesf' "
::“_from Sivdayal Rudmul at* 174 -8:0," 109 from’ Tulsuam ’\Iusadﬂal
at 174 and-another 100 from Tulsu:ann Musadﬂul a,t 1741 »..
7 In the, p.amtlﬁ‘s Soda Vahi it is entered that. “the same” Were '
',»"?"purchased on account of Sivdatrai Saravgi of Deoband ’~_’—tha.t ison -

~ account of the defendant.” The same day, the plmltlﬁ's telearaphed
~to the defendant « Bought cotbon J: anuary. 300 bales 174/4," .
On the 25th of . August thc defendaut Wrote to the plmnt1ﬁ's

ot

<'(
P

’l‘he dexty Shri I{amp always assusts b LU s .

- Peaco! Prospenty To the worthy of all good compamsons, the most 1lluetnous '
Bhai Chandula) Romeserdas ab that good placs;. ‘Bombays. From Deoband

Wmtten by Sxdhmthmx, whose Ram Ram salnfations do you be pleased to read,
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o Further, do you be plea.sed to read, plece of mtolhgenoe (a.s follows) t

Your letter arrived. I.have noted the intelligence which' you wrote.. You
: Wmte (saying) that you have made contracts_on ‘my behalf avreeably to the. .
. o Swnnumnn -

followmrr particulars. I have noted the same.” -
100 Bales of cotton for January (delivery) sold at (Rs)178.
800 Bales of cotton for J: anuary (delivery) purchased at (Rs.) 174-4-0.-
You wrote (thus). I have brought the same to account aoreoably to what you

. onte Rest assured of that.

7 J anuary (delivery).. -

_Fartler, do you be plea.sed to wmte as to what you, thmk of cobton for
‘Do you be good enough to write o reply about it. c ‘
(This) letter is written on the lunar date the 9nd of Bhadarwa. vad ofS

(Sa,mvat) 1953 (25th Augusb 1896 ).

From Exhlblt No. 2, the plamtlﬁ‘s account with Shlvdayal we
find the ‘purchass from- Shivdayal entered, and the account

- shows that this contract was “cancelled ” before the Ja.nuary

vaida, - Exhibit . No, 3, the plaintiffs’ account with Tulsiram -

Musadllal shows a smnla,r treatment of the two putchases trom :

..him,

- On.the defendzmt’ chober order purchases were ma,de ftom

- Soniram Ga,npatram and Govindasji Luchmondas and these too R

were © cancelled ” before: the due dates.

To’ speak .of these contracts of sale’ or- purchase as bemg

._ « gancelled” i is perhaps not accumte but what iS meant, is well

*understood ¢ it is that a contract of the one class is followed’ by

‘5 contract of the other, having the effect of cancelhno or reducmg
" liability on the- fitst: thus if the plaintiffs” on a constituent’s
"mstructlon buy 100 bales of cotton at 174, and. later, on hlS

g mst:uctxons sell' a’ similar ndmber of bales at the same price,

~then as. between the- constltuent ‘and the plaintiffs his hablhty

. on the. first contract is treated ¢ as balanced and a.vhusted

~ In their answers to mterrogatorles the pla.mtlﬁ's thus descmbe

- their view of the pomtlon

«moonlm, says: R R e

“Shivdayal Rudhmul and Tulsuam Musadllal dxd not offer dehvery of the V_ '
 goods agreed to be purcha.sed by us from them on behalf of the ‘defendant. a.nd
it was 1ot necessa.ry for them to be ready and willing so to do”

8o in his evxdence Nanakram Rambhagat the. plamtlffs

e
«On the due da’ce there was one contmct for 100 bales for Shlvda.yal to

. deliver to ws, but I thmk he must have gwan a de].wery order for that;. All t/w

< B 1731-7

-

-
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-other transacnons ﬁad been squared up except this. I turn to tho account of :
Tulsiram Musadilal—* There ave several items on each side of this account.* By
the due date both sides had been squared except payment of differences by us...I
“have Soniram Ganpatram’saccount. _In it there is only one saloand one purchase
“of 100 bales and there was nothing outstanding on the due date’ I have the
_acoount of Govindas Luchmondas at page 5, That was squared up before the
due date......On the due dates Shlvda,ya.l had 100 bales to deliver for which he
" gave me dehvery order but no one of the other merchants from whom wo ‘
purcha.sed were bound to receive or dehver any bales

Thus on the purchases made in consequence ot' the defendant’
mstructlom from Shivdayal Rudmull, Tulsiram Musadilal, Soni-
“ram Ganpatram, and Govmda.sp Luchmondas 1o delivery was
made there was -not even an offer of dehvery, and in the
~ plaintiffs’ view it was nob necessary for- them™ to be ready and
W1lhng to offer delivery. - S ~ s

- All these purchases were treated as squared » by the due
dates, and it is not proved that in respect of any one of them :
any loss was suffered by the plaintiffs, . ... ... .

. #The acconnt of Tulsiram M_usadilal'(ExhibitA No. 8 in the case) in the plaintiff’s
books illustrates the evidence of this witness, The firsb item on the credit side
is the purchase by the appellants of 200 bales part of the order for tho purchase of
300 bales referred to in a previous portmon of the Judgment. : Lo e ‘

' The account w1th Tulsxra.m Musadilal in respect of cottou of the month of Ja a.nuary

(dehvery). ) 0 e T AR
oo T LD G
200 Bales of cotton purchased. Rate 174, 100 Bales of ‘cottor sold, Rate 153.
- Journal (page) 4 The st of - Journal (page) 24 The 7th of -
. _1 Bhadwa Bud (24th - August 1896) . Magéar'sud (11th’ December-
. Numbers 92-93, SR Co.0.1896), -
100 -Bales of cotton purchaged. Rato 1681 100 Ba.les of cotton sold Rate 147§
... Journal (page) 5. The 7th of Journal {page) 27, The 10th of
"Bhadwa Bud (30th August 1896). . Pos Bad (20th December 1896) :
< Number 87, ~~ = - © Number 1. . .- o
. 100. Bales of cotbon purchased. Rate 171. » 100 Bales of cotton sold Rate 150 o
- Journal (page) 17. ‘The 7th of™’ . Journal (pac'e) 27, The 11th of
Katik Bud (28th October 1896). ~  Pos Bad (30th December 1896),
Number15,° v “ Number88.. -~ ' .° :
4'53 T S o ~ 100 Bales of cotton sold. . Rate 1423, -

S P Joumal(ps.ge) 28, The 2nd of .

" Pos Sud (5th Janua,ry 1897). '
Number e o

‘400' o @y
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If therefore, the plamtlffs were, as thelr plamt states, com~ -

mlssmn ‘agents, and they "were employed by the defendant
as’ ~his - commission - agents, and as such.commission agents

. under., mstructxons and on account of the defendant en-.

-tered mto these purcha.ses, itis obvious that no cause of action
. iy shown. - But they seek to- escape from. this. consequence by
_dcontendmg that - they - were not commission agents in the
-ordinary-’ sense of ‘that term; but .that they conducted their
» busmess on the pakki adat system.

For the'torms of that system we have been referred to. the

Judcrment of Chandavarkar, »J.‘, in Kanjz .Devjz Vi Bizagwandas ‘

Narotamdas(l)

" Relying on this it is a,rgued tha.b the plamtlﬁ's Wero' really‘

the principals with whom. the defendant dealt, and that the
-« contracts with Shlvdayal and the other sellers, though made in
consequence- of the defendant’s instruction, were not in truth

" _.made on his account s0.as to esta.'bhsh pr1v1ty between him and '

’ those several sellers..

“But the usage proved before Chandavarkar, J., 1nvolvesa"

| ’-materlal departure from the ordma,ry relations between a:

- prmclpal and his agent, and the learned Judge’s view.in 1ts,_
- favour is based on ewdence adduced before hnn for the -

purposes of that case. =~ - : : :
'~ In this’ case there is no suggestmn of thls usaore in the
pleadmgs or the issues nor is there evidence which proves it.

- And obvmusly the finding .in_ Kanji Deyji v. Bﬁagwandae :
"iNarotamdas(l) cannot “be claimed as estabhshmg a usage of

~ which we ought-in this suit to take judicial notice. -

The plaintiffs must, in my opinion, be held to thé case they :
‘have made, and T am ‘confirmed in this view by the tenor of the -

, correspondence between them and the defendant.” .

The result, therefore, is. that we conﬁrm the decree vnth costs. _ '

' '- Ce Decree conﬁrmed

| ‘7 'Attorneys for the pla.mtlﬂ's Messrs. Tyaézz, Dag/abhaz & Co. .-
- Attorneys for the defenda,nt an Malw. Htralal &Mody ‘

(l) (1004) 7 Bom. L. R. 57.
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