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they ‘have not asked for any  consequential relief by way
“of m_]unctmn which they could have claimed. -We agree w1th
tk*bhe - District ¢ udge ‘that the suit in the form in which it was
~brought was bad, but we think that - when the plaintiffs
“asked to be allowed to claim relief by way of injunction also,
* the District Judge should have exercised ‘his ‘diseretion “in

_‘thelr ~favour although the prayer for amendment was made

- very late, - It was a mere matter of form which could not affect
* the merits of the claim or transform the nature of the suit. - The
plmntlﬁ's were no doubt responsible for asking for the amend-
-‘ment at a late stage, but for that they should have been made to
" bear the costs up to the date of the application, cE

‘The: amendment asked for should*be allowed, the plamtlﬁ‘s

: for.amendment to the lower Court,

: “Costs, except those mentioned in the Judvment Wlbh reference
7 to-the amendment, to be costs in the cause. L.

Decree reeersed O’ase remanded., .

API’ELLATE CIVIL

quore Mr. Justice Chandavarkar omal M. J'ustwe Aston:

-I)AKSHMISHANKAR DEVSHANKAR (on161vaL SUETY), APPELIANT, o

RAGHUMAL GIRDHARILAL (ORIGINAL PLAINTIFF), Rnsroxnnm'

-;S'uret/—-Notwe to the surety—()aurt executmg the decree can give the

* Second Appeal No 758 of 1903,

T_he last pomt on whxch the Dlstmch Judge dlsmlqsed the clalm
“is'that the suit being merely for % declaration .could - not - lie. -
fyThe plalntlffs seek for a declaration that they ere “entitled to’

-enjoy"-the ~lands * without paying the . . summary settlement,
+the local fund céss or any kind of assessment ' to Government ;-

~'paying the costs up to the date when they made -the apphcatlon

1 'We reverse the decree of the lower Court and remand the sult ,
“fora decision on the merits. S DL L

Uwzl Procedure Code (Act XIV of 1882), section 253-Decree—Executwn .

'I«.‘,.The mtentlon of section 263 of the le Procedure Code (Act XIV of 1889)
1s that when a pelson ha» made hlmself hable a8 a surety for the perforrnance :
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‘of a decree pa,ssed agamst a.nother, he must have notice in wrltmg that the
.decree is going o be executed against him. - It is immaterial whether such notwe‘
A3 ngen by the Court whxch passes the decree or the Court to which it is sent for

executmn B

SECOND ;&‘PI’.EAL' frdm th'e‘ vdechisixori 6f S. L. Batchel}‘)t"v D1str1ct

= Judae of. Abmedabad, confirming the order passed by Chandulal .
o Mathurudas, First ‘Class Subordinate Judge at Ahmedabad.

~“The plaintiffs, Raghumal and Jurralkishor, obtained a deéree

\ 'agamst one T. Ralph Douse. They applied to the District Court:

of Delhi to issue execution of the decree against the defendant.

‘Execution was accordingly ‘issued, ‘when one Laxmishankar: Dev-=
‘shankar, became the defendant’s surety and undertook, under
~ ‘séction 836 of the Civil Procedure Code; to -produce the defend-"
* -ant beéfore that Court or in defaulb to' pay Rs. 2,500 on or before .
'the 18th January, 1900, - = D :

* The surety failed to do as promlsed “The pla1nt1ﬁ's therefore,'
applzed to execute the decree against him in the District, Couxt

" +at Delbi.s Tha usual notites were issued against the surety but :
- ‘they were returned unserved as they were made -out in a wrong

“name,’ Subsequently the Court, at the request of the plaintiffs,
“endorsed on the application this order : .“The decree-holder. now -
* says that tranfer certxﬁcate for Zilla Ahmedabad, Deécan, should -
+be ptepared and glven. - All necessary steps about notice will* be _
taken there. .Ordered - that a transfer decree, lela Ahmedabad '

' bemg prepared-should be given.” -

" The decres was Aceordingly transferred to the Dlstrxct Court '
of Ahmedabad which transferred it to the Court of First Class
Subordinate Judge at.Ahmedabad. The surcty contended there
“that as the Delhi Court issued no written notice to. Inm as .
requlred by section 258 of the Civil Procedure Code (Act’ XIV V

+of: 1882), ‘the -Ahmeddbad - Court could not proceed with -the
executmn ab all. In' dealing. with this contention the Court - -

' sald f—

“I venture to thmk that no secunty ¢an be ordered to be rea.hzed before the ;

v issuo of the notice, and though as an executmg Court I can-xeqhse the secmlty, a

*X can only do so under and accorclmg to an order properly paased to realise it.
-No such ¢rder appears to me to have yet been passed and I cannot issue the ‘
notice or pass it, and 80; T think, T would be acting without ]umsdlctlon if I
issued execution agamst Laxmxshankar at tlns stage of the pr oceedmgs. It is

~
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thex efore recessary- that Laxmls hankar should move the Dlstrlct Court at Delhx

to eancel the order of that Court transferring execution against hlm to the‘
Dlstnct Court here, - It would be harshif T exacted security from “him: under
-the  ciroumstances and T therefore grant him six weeks’ time to apply tothe -

Dlstrlcb J udge of Delhi under section ‘)39 of the C1v11 Procedme Oode SIS

) }

'“»“ The surety appealed against. thls 01der, but 1t was conﬁrmed :

by the lower. Appellate Court. - =~ .~ oL
- The surety then preferred a second appeal contendmg (1) that

the lower Court erred in referring the surety:to the Delhi Court -

in spite- of it own finding that the orders of the.Delhi .Court

issuing. oxecutlon _agalnst the surety_ without notice to him:under.

section 253 of the Civil Procedure Code were irregular; and (2)
that the lower Court ought to have returned the darkhést with

_accompaniments to the Dethi Court and should-have thrown on -

the execution creditor the burden of moving the Delhi Court

‘{o make the necessary amendments and have executlon 1ssued '

reoularly. :

= The- plaintiffs ﬁled a cross-ob_]ectlon that the Iower Courts .

ought themselves to have issued, under section 228 of the 01v1l
Procedure Code, the notice reqmred by sectlog 253 of the CO.d‘? v

T R Desm, for the appel}ant (surety)
Ratanlal Ranc/»/wdclas, for the respondent (plamtlﬂ's)

CHANDAVABKAR J.—The facts of this case are not dlsputed

and ‘are stated as follows in the. Judument of the Subordmate ‘

Judcre—-. L
1t appears that one Racrhumal and anobher had obtamed
‘a decreo ‘against Mr, T. Ralph Douse. Bsecution was issued

against him by the District Court of Delhi and Mr. Laxmishans.
" kar Devsbankar, a pleader practising.in the Ahmedaba.d Courts,

" _became his surety and undertook, under section 336. of the Civil
- Procedure Code, to produce Mr. Ralph Douse before that Court,
- ‘or, in’ default, to pay Rs.2,500 on or before the 13th January,
1900, "It appears that Mr. Lagmishankar failed to do’ as pro-

“mised and so the execution of that decree was. transferred to the’
D1stuct Court of Ahmedabad which ‘transferred the execution

- of . the: said decree to" thls Conrt (see sectlon 226 of the Clvx‘

- Pro(:eduro (;odt,
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Before the Subordmate J udrre the surety La,zmlshankar cons
tended that as no notice in writing had been given to, "or served

* on, him as required by the proviso to section 258 of the Code of

Civil Procedure, the decrée could not be executed against him.*

" The Subordinate Judge has found that no regular notice had
' been-issted before " ‘execution was ordered by the District Court

ab Delhl, and if 1ssued that it was not served on- La,xmlsha,nkar
as & surety. The Subordmate Judge, however, was of opinion

~that the giving of notice was a condition precedent to- the order’

for execution against the surety, and that sich notice could only:

- be given by the Delhi Court before passing the order- and trans-.

mitting the decree to the Ahmedabad Court for execution. 'This

. view of the Subordinate -Judge has been upheld “by the Dlstrlct
"'Judge in appeal. The District Judce saysi—: . . L0 -

- “Respondent urges that under sectlon 228, Clvxl Prooedure Code, the“i

Subordinate  Judge himself should have issued the requisite. notice. - I eannot,

. however, accept this views In my opinion section 228 only emp0wers ‘the
. executing Court to do certain things when once an execution. has been- legally :

and properly launched but section 253 requires by n proviso ¢ that such’ notxce":
in wrxtmgas the Court in’ each case think sufficient has beon given to the

_ surétys and the words underlined seem to e to show that the notxc must :
 be given before the executmn can be’ properly begun

'R

In arriving at the conclusxon that such notlce cannot be glven' -

by the Court to which the decree has been transmitted ‘under.

section 223 of the Civil Procedure Code. for executlon, -the

,‘.‘sttnct Judge ‘appears to have. _ignored: the distinction which
~exists between an application to send a decree for executlon to :
; another Court and an application for execution, :

" No doubt & notice, as required by the proviso to sectzon 253

:must be given before the decree can be executed agamst the- .
. surety. ~ But still the question remains—which is the Court . tha,t.
“ can or should -give the notice ? Both the Subordinate Judge -
“-and the District Judge seem to be of opinion -that the.;fu‘nction'
" of an executing .Court is purely ministerial, and that it is no

part of its duty to give the notice required ‘by. the prowso. o If

. by this the Courts below mean that in every case without any

distinction & Court to which a decree has been transmltted for-
exécution is called upon to perform merely a ministerial functxon,
that view of the law is cleatly opposed to the sectlons 0£ the Civil-
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'Gonﬁmng ourselves at the outset to section 258 it should be |
~remembered that it'occurs under the heading “ E—Of the mode
Lof Executmg Deerees.”” A decree passed against a, defendant -
‘may be executed in several modes and these modes are speclﬁed
:in‘the sections which occur under the headmg E.- One: of those
_modes is: ‘the’ execublon of the decree against a sureby “Itis only
& Court executing a’ decres that is concerned ‘with and called”
‘upon to' adopt any of those modes. Sections 245 to 249 relate
to:“the preliminary measures, if any, required” for - execution.
‘The subsequent sections of the part headed E point out the

modes of - execation, So far, then, as the arrangement’ of the -

scheme of which section 253 forms a part goes, it is the executing -

Court which has to adopt -one or other of the modes for execu- -

tion. - Then if we look to ‘the language itself of section 253,
there is nothing in it to show that the notice required by the -
proviso-should be given only by the Court which passed the
decree and not by the Court executing- it. The section provides
that « the’ decree may be executed agamsb the surety—and
then eomes the proviso in these terms: “provided - that. such
notlce/m w_rltmg as the Cowrt in each case f;hinks sufficient has
been given to.the surety.” ¢ The Court’’ here must be taken to
inelude - the- Court:by whom “the decree may be executed” as
dn'ected in the previous part of the section, - . .. CEA

Further, although the giving of a notice in’ ertmg to a.

‘fqurety is'a" condition precedent to the validity of an order” for _

executlon ‘against.such surety, there is nothing in the ‘terms of
“the - provxso to. section 253 which also requires that the notice -°
-should’ be given by the Court and none else. "All that the
-prowso requires is that the notice should be in writing and that
-it should be'such as in each case the Court thinks sufficient.
“ This : languade of the provxso becomes significant -when we’
‘compa.re it with the lanauage of section 248, according to .which .
“the Court. shall. issue a notice to -the party against whom
‘execution i iy apphed for.” . The intention of section 253 seems
“to.be that: when a person has made himself. liable. as a surcty
for the performance of a decree passed against:another; he must
’have notice: in Wntlng thab the decree 1s going to be executed
B 1119-—5

L(Proce ,urel,Code which . deal w1th the executxon of decrees. ~ "'19'04.:,"’v 3
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“tion. - In the latter case, the Court to which the decree has. bee

of the Delh1 Court is as follows :—¢ The decree- holder novf ay

{there.  Ordered tha.b a transfer decree, lela. Ahmeda.bad bemg
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agamst h1m and 1t,,1s 1mma,tenal whether such notlce 1s glven

~ by the Court or by the. decrne-holder. “All the surety is entitled’
: tois prevmus 1nnma.t10n in- writing.: - If then the linguage’ of
. the proviso.to section 258 i is ‘wide enough to make a notice" vahd

even when it has‘not been-given by the Court, it is 1mmnter1a.l

" whether the notice ‘is given by . the Couﬂ; which. passed- the

‘decree or by the. Court to which it is sent for- execution
‘notice is not given by the- former Court, it is competent - to- the
latter to give it and proceed Wlth the execution. -

- This conclusion is further supported by other. conmdera,tlons.

‘Accordmg to section 224, the Court transmitting a decree -for..

execution has to send, among other things; a copy of any order foré
the execution of the decree, and if no such order has been made,"ﬁ
a certificate to that effeet. Now, it has been held by this Court in’
Husein. Almad v. Saju - Makamad® that where a Court makes si,ni
order for execution of a decree and transmits the decree for execu=’
tion to another Court, the latter Court has no power.to determm 3
whether execution is barred by limitation. . The order for. exect
tion made by the transmitting Court is binding on'the pa,rbles~.,3
until reversed on appea.l Tt is otherw1se, however, where the"

transmitting Court”has made no order for execution, ‘but. ha
merely transmitted the decree and the certificate of non- satisfag--

transmitted for execution has power /t’o'determine whether. the:
decree can be executed. - Now in the] present case, it is clear.u Ipo
the facts as they have been stated in the Subordinate Judges .

-judgment and as they appear from the papers of the Delhi Court, :
"that- that Court simply transmitted the decree for execution:* :
_against the surety without any order for execution.. The District -

Judge is wrong in suppusing ‘that the Delhi bourt has pa.~5ed
such order. . 8o far from passing any order for execution. agamst
the surety, the Delbi Court hag itself left; it to the Court executing
‘the decree to give notice to the ‘surety. The transmission _order. -

that transfer certiticate for Zilla Ahmeda,bad Deccan, shotﬂ Ab
prepared and given, = A7} necessary steps about notice will be. takm

(1) (1890) 15 Bom. 28, -
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fprepared should be glven » 'l‘he apphcatlon, then to the Delhl L
‘Court was not an application to execute the decree under sectmn T
230 of the Civil Procedure Code, but an application by the decree- -

:holder under sectwn 223 to send it for execution to the Ahmeda-

.bad Court. . The Delhi Court simply granted the application. and.
sent the décree to the Ahmedabad Court." It passed no order for
'executlon—and that for the simple reason that no app_lication'f'
’was made to it under section 230 for ‘such order, When the -
Vdecree came to ‘the Ahmedabad Court, the decree-holder made an .

apphcatxon ‘to the latter Court under. section 230 for execution-

(see Exhibit 1), The Ahmedabad Court was, therefore, the Court
entrusted with the duty cf executing ‘the decree and empowered
to'exercise all the powers incidental thereto. Under section 244 -

it has jurisdiction to determine all questions between the parties,
As it was the Court which received the application for execution,
it had power, under section 245, to determine whether the apphca-

tion fulfilled the requirements of sections 235 to 238 and then to -
proceed according to the law preseribed in the Code for “the
mode of executing decrees.” Execution of the decree against °

the surety” being -one of the modes prescribed by section 233,

“the Ahmedabad Court had power to decide Whetber the - requlre- "

;ments of that section were fu.filled. -~ - o s gk

._ We, fchcrefore, reverse the orders of the Courts below and-:
remand the darkhdst to the Subordinate Judge for disposal -

: ‘a‘ccordmg to law, Gosts to be oosts in tbe darkha

-~

Orders reveraed Darl:ﬁdat remaﬂdea?

(‘RIMINAL REVISION

Beﬁwe Mr Justwe C’ﬁandavarlcar and Mr Justzce Aeton. :
"“: EMPEROR v. NADIRSHA H. E. SUKHIA®

Czty ofBombay Mumczpal Act (Bom. det III of 1888), sectwns 231 anal'
471~—.Munwzpal Oammzsszoner-—Notwe to" construct drains—Efect qf :

Neyotmtwns-—hmtatwn. :

= Accused was conthed and fined Rs, 2'5 for not complymg mth a notlce msuea.
by the Mu.mcxpa.l Commissioner of Bombay under section 231 of Bombay Act :

. Crimmal apphcatmn for Revmon. No. 96 of 1904,

‘38

U

LAKsnm- :
_smxm

; RAGEUMAIQ

1904, .-

O Julgis.



	Page 49 
	Page 50 
	Page 51 
	Page 52 
	Page 53 
	Page 54 
	Page 55 

