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Pefm e Szr Lawrence Jcnkzns, K. 0 I.IJ' Olmngu.ztwe, and My, Jushce
. -~ e e Batchelor ) . .
WALJ I MATHURADAS (ORIGINAL PrLaINTIFF), ApPErLANT, v. EBJI 21004,
UMERSLY AND OTHERS (ORIGINAL DEIENDANTS), ResroNDENTS.*  December M.

fnnl Pmcedure Cisdo (Aot XIV o 1832), sections 591, 592 — Award— Allega-

~tions oft mbztmtors mzsconduct—Decrce jollowmg award-Appeal from
" the decree. I - :

The plamhﬂ? ﬁled a sult f01 the dissolution and wmdmg up of a pn Lnelshlp
- e matters in dispute were reforred toarbitration by an ovder of the Court; an
-.award was made; an apphcatmn was3 mado by the appellant to set aside tho ,
award on the ground of alloged misoconduct of the arbitrator ;. the - application

~ was refused ; Judf'mem was mven according to tho awanl ; upon the ]udgmeuﬁ
“So givén a-degrec was passed.

“From this decree the appellant proferred an appefxl
Helul unless it is shown that the award is illegal ab initio, or” in other woxds‘

] whele there is no d,ward in law, no appeal lies fxom a decree, fOllOWII]"‘ a judg-
ment given according ¢ to an award. ‘

" Nandram. Daluram v. Nemehand J adavclmml o, appxoved
Kalz Prosanno lese v, Rajam Kant Chatterjee (3) , referred to.

MOTION to ﬁle an appeal flom a decree followmflr an award ‘

The plamtlﬁ filed & suit - pra,ylna that the partnership between:
“-him and bhe defendants “be wound up and its ussets including -
the. nuodwﬂl be. 1eahzed . . the accounts of the said partner-
slup be taken,” and foi other incidental reliefs. - :

~On. the, 17th February, 1903 the Court with the consent of
both the parties to"the suit referred the suit-to the arbltmment B
" of Mr. Pestonji Kavasy “the arbitrator or referee chosen by an(l"'
. between the said pa,rtles to this sult G -

The a.rblbratot made a,nd pubhshed his awald on the 29bh '
July, 1904, - P
- To thls award the plamtlﬁ“ obJected “on the nrround of ‘mig-

.. conduct of the sa1d a.rbltrator ;- such allem.d miseonduct cons
~ sisted of the followmg acts and omissions on his part: (1) the
-said arbitrator did not give reasonable opportunity. to-the plaint- ‘
iff to prove h1s Whole case. betore hun 3 Q) he dxd not rrlve :

A ’ "..::‘t Appeal in smt No, 869 of 1901 o
(1) (1892) ]7 Bom. 357. T - (1897) 25 (/.11 141.




988 THE INDEAN: BAWSREFORTS:« - [yQL SXXTR,

A T

TUminser, produce for the mspectxon of the - plamhff the sew eral ;books OE"

-, x'!

:conducted hxmself m not puttmg the defendanbs i;o the sh'xct
proof of the non-ex1stence of the sald baoks of accounb and‘ in-
L",not taking -any. steps Whatevel to compel . thefn to: produce +the?
Lsame ; g < (8) "he m1sc0nducted Rimselt .And pi‘oceedlnd With" the *
-inquiry éx. parte from and after the, 2nd of\Ma.y,,lQ(M; nothth..
_standing the protesb of the plaintiff.

. TyAps, J “ overruled the plamtlﬁ"’s obJectlon, and passed & decree
»~m terms of the award on the 24th November, 1904

On the 26th November ]904 the plalntlﬁ' presented a memo—
: randum of appea,l from: the decree but the Prothonota.ry refused
-to &ccepb i, belnv of . oplmon that “«the a:ppeal ca.nnot be ﬁle " o

_ d - in texms of’ an wwgrgl In the la,st :
’clause of sectwn 52 of he'Cwﬂ ch edure Code, }b 1s enacteﬂ t At i

1 support of hls contentmn that thls appeal does _lie, the: appellanf,’ )
itesthe case of Tbrahine A% v. Mohsin Al (L. L. R. 18 AlL. 423) :
Inlthat case'-.l 'Was held- that an appeal from such decree will lie, on. the .ground -

of the so-called a.ward upon which the judgment and, decree: ate. based is from

one cause or another, no award in law. It was further held: that no nppeal wxll

lie fxom decree, when it is in accordance with, and- no!; ins excess éf ‘the- award .
-upon grounds, similar to thoso urged under sectlon 521,~qn- an apphcatmn 16
.sat agide the award; - In the case of Nundram. v. Aemchand (I L. R l'LBom.:‘
357) it 'was held that, where a dzcree has been  passed i i 1o awar
an appeal lies only when the question is whether the
vmd ab dnitio.: In this ‘appeal, the grounds of appea ‘appear 't ,be n.lm(lst ,the"f
same as those whloh must have been urged on; thd apphcahon to.set as:'de the_

'award ”

Upon this, the appellant applx“d"to the appeal Courb (J-enkms,

" Roberlsor, for the: appellaﬁt Sy

Whlch purports to {follow -an. awe d"’ but'. r '
‘decrec’ is- ‘not one.jx- terms ofit e ard, ‘becxu\se \the@i\i*md 1tsclff
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\ < - vge{r_d&i }xe\Aéwer Court - 1904,
chleﬂv on’ the ground of- mlscondtxct' of thef a¥bitrator—which -~ wWawsr
conslsted in refusmg to give us proper fagxhbx' ;=,_put ourcase }“munw‘s

¥ before hlm, in. refusinn* to, >g1ve' dzsfendant’sqin; ¢ opportunity to . Uuﬁg"&!‘ :

; ezpla,m the documents and -in aceepting : S trie fr;m@q}ent entries

withiout - ma.kmor any Jinquity. -:These: ob]ectlons ‘of” %gwsv‘ere

: overrale’:i by the’ lower Court, Who in face of our protest pa'ssed

“ & decree in terms of the award, We contend that the arbittator.
has mlsconductéd hlmself and this by itself forms 8 substa,ntml
ground of. ppeal _

inot valid, . We objecbed ot B

many msnths the parbles had to rvo
he tlme extended. The a.rbltrat;qr Wgs
the*C(J)\Llrb to make the a.ward at once. The arbl-

;defendantg ated_“tha re
Juﬁd'athe:arb tva“i:o:\s\:i)el:e\ved t eir, 'sthicr
&Wus cerﬁiﬁe"d 4\:‘0} 1e7°@burb~jtl_ ) ‘ , " A

G
*él’auses q(a) and {Z) %IWI i

\tfhat EEe, lmnhﬁ" hzi(l‘l;ia 4 é' to show mlsconduct and dlsmlssed

-*t?rqe nfbmom x-,-pﬁt’theﬂﬂametoberﬂ%fl Subsequentlysxa 1 ,t1_on
Swasmde: Qn,pfggcgg%ogbhefplamtlﬁ for\decr@e ine ie;‘ms ofsthe

: dt", T eMunsel~vBh appeareasfor:the,;pl'aihtlﬁ‘ Stafed
‘ %he applréa};i'ohxfor ! a-decree

admltted befoi‘e ];he J udge that he. realff;hadﬁhno case Edﬁrove
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190*{ ' mxsconduct on the part- of the mbltrator. Now an appeal from

T wawr ~ . the ]udgment passed on the motion would be ouit of time, It any
- MATHURADAS
TR appeal does lie from- such an order it must be an appeal from the

"ﬁﬁ‘gﬁ Judcrment and - the party cannot Wsut until a decree has heen

passed and has become final under section 522, Civil: Procedure -
- Code. If ever there was a case in whidh a decree’ following an °
award’ paesed by an arbltmtor is to -be tmated as ﬁna,l it is
f;lns case. ‘ ‘ -7

&

Gm'. adv. vult} ‘

'AJENKINS C. J —-The pomb for our de(nsmn is whether an
appeal lies fxom a decree, followmrr a Judgment given acco1d1ng
to'an award, . o '

It bas been stated before us, and is not dxsputed (a) that

the ‘matters-in . dlspuh“ between the parties were referred- to:
© arbitration by an order of the Court: () that an award was
— made: (¢} that an application was made by the present a‘ppellant
~to Tyabji, J, to set aside .the award on the gxound of alleged
mlsconducb Qf the arb1trat01 ¢ (d) that the apphcatlon was
- refused by the learned J udgc -and {¢) that Judaxnenb was given

accordmg to the- award and’ upon ths Judmnent 50 gwen a decree
followed.

- Itis from’ this adecree that the presenb appeul 1s preierred
:md the glounds of appeal are as follows T S

1 * The. appollant-phmtlﬁ abovenatned wppea,ls arfa.mst the declue of the :
Hon’ble Mr. J nstlco Tyabji. passed on the 24th N, ovember, 1904 on tho follomno '
© grounds :=— : STl
2. That the lea,rned Judge erred in conﬁrmmg the award of tho sole a.rbL- :
- grator Mr. Pestonji Kavasji, a Solicitor of this Honourable Court,’ duly made
and pubhshed by him on the 29th July; 1904, in suit No. 869 of 1901; . e

"8, The learned Judge ought to have set asxde the'said a.wanl on the gr ound of
mlsconduct of the said arbitrator. : -
" 4. The learned Judge erred in not conudermw the mxsconduct of the sald

" arbiteator, which consxsted of follOWmv a.cts and omigsions on hxs pm—, as
under i~ -

(@). The said a1b1trator did not give reasonable opportmnty to the appelhnt-
. plamtlﬁ to prove his whole case before him,
(b) The said arbitrator did not give reasonable” fmnhtv to the appellan{;.
. -plaintiff in the matter of inspection oE the books of account in the posseasmn of
the respondent-defend'mts
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(c) The sa1d arbxhator mxsconductea lnmself m “nob calling upon tho' re- )
spondent-defendants to produce for tho inspection of the appellant-plaintiff the

'~F‘several books of aceount whmh the respondent- defendants had suppressed.

“(d)-Tha said arbitrator mlsconducted himself in not’ puttmg the  respondent- -
: defendants to ‘the strict proof of the non- exlstence of the said boolks of account .

ani in not t'\.kmo' any sheps whatéver to eompel them to produce the same,
(e) Thé- said - wrbltra,tor misconducted himself in proceedm" with the inquiry
ex pm te from "and after the 20d ‘of Mfmy, 1901 noththstmdmo‘ tho prot est of
- the appellant-plaintift: - R
. 5. "That the learned J udn'e erred in dlschargmg the ﬁrsb defendnnt, Ele

“ Umersey, who had been appointed receiver herein by an order of the Court, .

. ‘dated the 18th- day of February, 1902, without passing his accounts and in

‘directing tho Prol honotary (:0 return lnm the tltle-deeds deposuted thh Bim as

secumty EORN :

6 ; The- leamed J udge erred in not set’mnov aside the said a.ward and ploceed- :

-'mg with the casé himself.

7. The said decree of the lea.rned Judge is contnry to equlty and good -

: vconsnlence o

, It s awreed that the fifth paraoraph in the grounde of a,ppcal
should b° left out of consideration, and that we should deal with

the’ present appeal as though the decrée had been sealed, and.

_contained mo_such -direction as would give rise to the obJectlon

. contamed in, the fifth’ para"mph but that this should be’ w1thout A ‘

;pre‘]udxce to the appellant’s right to appeal irom any order in
3 ~Whlch that dlrectxon may be contained. ' .
“The procedure in reference to arbitration. is contained in
Cha,puer XXXVIT of the ‘Civil Procedure Code. Section 508
. enacts that ‘ when once a matter has been referred to arbxtr;xtxon :
" the Courb. shall not deal Wlth it in the same suib except a3 here-

inaftet provided.’- Section 522 provides that no appeal shall lie
; from a decree under the Chapter, except so far as it is inexcess -

of or not in ancordance with, the award. There isno sungestlon

that the decree has thls vice: all that is ullewed is mlsconduct

; of the arbltrator. ..

' But .on this a\legatmn of mlsconduct l‘)aby, J., hag ad_]udl-

| cated adversely to the appellant, and on the words of the Chapter
therefore I stiould have thought it clear that no appeal lics,
Is there then anythmg in the cases. whmh compelq us to a
" different conclusxon ‘1’ :
© B1731=6 '
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- 1304, To mduce us to answer. ‘this questxon in- the ai‘ﬁrmatw
WALt Mr Robertson has referred us to Nandram Dalumm V. :Nemcﬁand

,M”“i,“ ADAS Jaiavcl&anflm . and ‘Kals - Pwsanno Gﬁose

" Emir -

. R.a/am Kant
 Ummasuve Chatterjee®, |

~ But the Bombay case only demdes that an. appeal hes where

. the award-is illegal ad zmho, or, in othot - words, where in law" -
there is no award Obviously if there is no a,ward there is no -
basm. for the decree, - o .

~ The Caleutta case too professes to proceed on the same :
- principle, and we are not concerned with the apphcatlon by it -
of the principle to the partlcular circuinstances of that’ case. - .
~_ Here there clearly is an award accordmw to law, and all ‘that
N can be said against it is that it is open to att:\ck by 1eason of;
the arbitrator’s alleged misconducts e e
““Bub section 521 prescubas how an alletratlon of nnsconduct is
to be dealt with, and by’ section 508 the Court is forlndden to’ )
_.deal with' the matter in this suit excepb as therein provxded ;
~ If we were to accede to the . appellant’s contention: we: should
" be. running counter to' “the principle of ﬁnahty, which finds - )
“expression in . the Code - See G/Lulam Kﬁcm V Mu/zaﬂ*mad '
Hassan(3) : 3

© We must, thetefore, rcfuse the applxcatlon thh cosbs.
- 'Apphcatlon rejected, . : -
. Attorneys for appollanb Messrs. Ragkavayya 3 l)ﬁzmﬂ _—
- Attorneys for respondent : Messrs. Pestonjes, Rustim & Kola, =

S (1392) 17 Bowa 357, . (2 (1897 25 Cal 4L,
s  (1991) 29 Cﬂ. 167, atp 133\ . '
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