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B ) Beﬁ)rcﬂf" Justwc Tyalyz
MOOSABHAI MAHOMED SAJAN AND momnn, ELAINTIFFS, Yo 1904.
ACOOBBHAI MAHOMED SAJ AN AND o'mmzs, DEFENDANTS *L '. l\ovemberl"

'Ma’wmedan Lew—Trust-—Mﬂ —Reference 0" trist degd i mll for ﬂw -
“purpose’. of conﬁr}mny zt-—Testumenmry ‘document-—l‘rustee de 'son tort
< T, 'stee—Lmbz,ht J to account-—-L@mztatw 3 Act (X Vof1877'),
v ) ~'T"‘-'-: i‘ﬂ--"’:i . -’"bf"'“w ~'.,'.'— ,",n Ty j
Unde1 the Mahomedm Taw possessmn isag necessary ih the case of . trusts 28
_ m the ca.se .of ‘gifts—not, necessarily dlreet possession of the premmes, but the
Dest” posseSSmn of - which the property is. oa.pa,ble at the tnne, elther - actual, )
symbohcal or, constructwe. f‘, el LT el L .'r,f.w"f

T‘» : Whele a trusb deed i is leferred to i ina w111 w1th a v:ew of conﬁrmmg 1t 11; 1s :

conﬁrmed andbecom°s part of the W111 ce ;‘ R T e

oI exptess trasts are crea.ted by ‘deed or will and some thu'd party ﬁekes upon
’ }umself the admlmstmtwn of the trust property he becomes a trustes de son-
 tort and, as such, is bound bo‘account as if hé were the’ rightful trustee-and’
“imitation will not run 1n hxs fo.vour under sectlon 10 of the Lxm\batlon Act/»
, (XV Of1877). : :
ONE Mahomedbhal SaJan, a KhOJa mhab1tant ot’ Bomba.y, was
marrled to Prema.bm, by ~whom “he "had four™ sons and- two
: daughters, iz, Moosabhsu (plaintiff * 1), Yacoob (defendant 1), .
- Gulamalli: (defendant 2); Gulam Hussem, Mariambai and ‘Padma- .
whais- Moosabhm was married to Kajbai (plaintiff 2). and. Yacoob -
K ‘wag- marmed to Phoolbm (defenda,nb 3). - 'l‘he two: dauohters .
B Marlamb i and- Padmabal .were also marned~ On the 9th Octo- .
- ber ) 1876 Mahomedbhai Sajan tiade a trust deed with respect to .
 his- property, pamely, four Houses, and appomted Mahomedbhal :
Rowy, Ha,homedbhal Choth and: Allanabha.l Vlshra.m a3 trustees. ;
‘ The maf.ema,l portxon of the trust deed was as. follows i -
* The said trustees or tr usbee for' the time. bemw shall hold all and smwular the
smd heredxta.ments and ", premises hereby granted or intended and expressod so.
to be and from time to time dnd ab all times hereafter shall ask, demand, sue .
'for, receive and be possessed of the income, issues, renits and profits arising ont of:
" the same and after-ther eout relmbursmg to themselves all the costs and expenses -
mcldental to the manaoement and‘execution of the frusts of these presents, pay - »
the net 1 mcome, mue and proﬁts to the smd Mahomed S"qa.n during his natural
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" lifo for the. support and mamtenance of hlmself and hls said mfe I’rema.bal

~“and his family and; after ths decease of the said Mahomed Sajan, the trnstees.
" shall. stand possessed of tke et _income,: issues and proﬁts acerning from the, -

“trust premlses upon trust to divide thé same into as many parts - as. thele may*
“be from hme to time co-sha.rel's or cestuis ‘que trustent such as are hereafter
mentloned and pay.: and distribute the sanie dmong the co-sharers- or cestuls que*
trustent in-such a manner that the male cestui que. trust:shall get double
“the amount which the female “cestui que trust’ shall get prowded neverthe-
less that as long as the said Premabai shall b3 alive she shall be considered ag’
“a male costui que trust and shall get the same -share as. the male cestms ‘que.
“trustent. It is héereby agreed and -declared that the cestuis que txustent who
shall be entitled to share in the i income of the said trust fund shall ‘be the said
Premabal, wife of the said Mahomed Sajan, the said Moosabhai- Mahomedbhzn )
vand his wife Kajbai, the siad “Yacaobbhai Ma,homed. &nd ‘his wife's the-said
Phoolbax, the said ‘Gulamalli Mahomed, the said Gulam Hussein Mahomed the
said” Mariambai and any future lawful-children of -the  said Mahomed Sajan
begotten by the said Premabai and all the children that have been born and
 that may hereafter be born from time to timo o the'said Moosabhai Mahomed-
_bhai’ and Mahomed Hussein Mahomedbhal by . their respectwe lawful wives
~each \cesfm que trust shall get his or her share for his or her sole and separate
_use absolately without the power to alien the same by way of anticipation.

. On the 18bh November Mahomedbhai Sajan’ made-his last Wlll

v. and testamenb in which the aforesald trost deed was referred to :

' m thc followmg terms-—- R ;.“ ; RE

" A’ to whatever immoveable and moveablo pxopexty there i§ belongmg to me,
the whole' thereof has been acquired by my own (pexsonal) earnings., I myself
- am the mukktyar (a person vested with full and ‘absolute authority) in respect
thereof as long as I am alive. - Out -of the same I ha.ve made a “Trust ” in

1espect of 4, namely, four, houses for my famxly There is'no need Whatever
“to write (anythmg) about the said matter in this"will. Those houses aro ¢ Trust”
(property) In accordance with (the condition - of the said *Trust ») the

.8 Trustees” of the said “ Trust” are to carry on (the « Trust ” a,ﬁ'alrs) As to

* whatis to be done with regard to the remaining immoveable property and move-’

’;' able property whlch there are belonomg to mae, I direct and: bequeath the same

~in aceordance with - what is written below. . And I appomb mny son- Yacoobbhaa.
Ma,homedbhal the * executor * ar « vakil ” of this my “will” or testamentary
writing. He is 1mmed1ately to obtain “ power”’ (probate) of my name (P will). -
* And heshall carry out the directions and. orders in accoxdance mth whar. &

rwrlttenbolow ook o e L R ’" RS o

My tlue Ixexrs a,n& trua (and) rx«htful (1epresentat1ves) are (my) foul sons
(namely) Moosabhai Mahomedbhai and . Yacoobbhai Mahomedbhai; and_ Gula,m-

- allibhai Mahomedbhai and Ghlam Hussembhal "Mahomedbhai and’ (my) two .

daughtcrs (namely) Padm‘\bm, the’ W1fe of Mahomedbln1 Choth, and Ma.nambal, ]
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V’V\wxfe of Kho‘]a. Fazalbhal Rm]anbhzu These my four sons and two daughtel,s R 1904 :.
'alethell's R R I KRS BRI )

=~ My sons Grulamalhbhal \hhomcdbbm and’ Gulaw Huasembhu nlahomedbhm oo's .A -

_31‘0 young: in age (ise.; aro minors). They shall $herefore live with my “éxe-. YAcoonnuu g
“eubor ! or vakll ” (namely) . my. son” Yacoobbhai Mahomedbhax. During that
; permd their. exponses shall be defrayed. out of the income of the «Trust”
-(property). and out of the income of their shares of inheritance. . % -, t¥7 %
,And untll they attain then age (of ma;]onty), thaf is to say, u nhl they attaln "
,,the age of twenty-two years my ! “ executor” or . vakil” (naniely) my.son .
‘»Ya.coobbhal Mahomedbhai shall take (care of their respectlve) rlghts and he",
“'sha.ll keep an account of the. income of the amount of- their shares of inheritance "
“and of -the expendxture. But should these two sons of mine or any. ‘one of them f
~desue to live separate’ then my “executor” or *“vakil”, (na.melv) my. son
Y'lcoobbha.x Mahomedbhai shall give to- them or him only the income of the A‘
“Trust” (property) and the income of the amount of their shares of inheritance.
~for (their.or his) expenses But he shall not give (them or him). the: prmcxpal
- Pun]1 (ftssots, wealth or propelty) s
B Premabau predeceaqed het‘ husband Mahomed SaJan. - Thouo‘h
B Mahomed Sajan” made the trust deed he contmued in the -man- -
- ‘agement of the trust proper ty till his death which took p]ace on'the”
- 6th May, 1888, HIS son Gulam Hussein® died three years after, -
‘ unmarrled and intestate, ~Gulamalli became insolvent in 1900.
- After Mahomed SaJan s death, his son Yacoobbhai; the executor’ -
,under the w1l] began to ‘pay to the: other members-of ‘the: fmmly v
“the:'income of .the. trust property accordmcr to the’ shares -
* mentidned in the trust deed till the month of March 1901, when
owing to some dxspute he stopped pa,yment to Moosabhal and his’ -
- wife Kagbm. They, ‘thereupon, served ‘him ‘with' ‘o notice of
) demand and, on his failire to comply Wlth the’ notice, brouorht the .
present suit on the. strength of the trust deed, alleging, { that
- though the deceased Mahomed;SaJan made a deed- of settlement
and appomted trustees, ‘he hlmself contmued to . manage - the .
properhes compnsed\therem till his death ; that this circumstance
"f' did not 1nva11date the trusts which we1e conﬁrmed by the de- )
- ceased testabor; that plamtlﬁs 1 and 2 and defendants 1, 2 and 3
: were the only persons interested in.the terms. of the settlement
. that after the death of ‘the’ testator defendant 1 berran to misnage
1 ‘the’ propertieson beha}f of those mtelested therem under the
settlement and made. payments theteout to the plalntlffs that if -
- thcre was. any defect 1n the creatwn of thc trusts, 1t was curcd
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by the trusts bemcr conﬁrmed hy the W111 that even i the _

_ settlement be invalid.as a deed of trust or a testamentary dlsp051- :

tion,” the. plamtlﬁ' 1and defendants 1 and 2 would be entitled- to’
the sald property as: the Heirs'of the deceased:” Mahomedbhm :
Sajan The. plamtlﬂ's, therefore, prayed that the said trust deed
“and. ‘the trusts created therein may be. declared wvalid-as siich or
‘s a testamentary mstrument and may” “be construed ‘by the k
Court and the rlohts of the plalntlﬁs and the ‘defendants™ therein
“in the events.that hiad, happened may be ascertained and declared
'md have effect given to- them that in the.eyént of the Court.
holdmrr that there are- vahd trusts of the said propertles created
by the sald -deed,; trusts of the said deed may be. executed and,
if. necessary, “trustees thereof appointed by - the. Court - that
"defendant 1 may be ordered to aceount for h1s mmaoement of -
. the said. trust: propertles that a -Receiver, may be appointed t6 -
“take charge of the said trust propertres and collect the rents’ and
‘profits of the same ; that in the event of. the Court holdmo that
said ‘trust deed and the. trusts created. therem were invalid as’

: such or-as a testamentary instrament,. the said propertles may’

-~be partxtloned between plaintiff ¥and defendants Land 2 ageord
ing to their respective interests as heirs.of the deceased Mahomed
Sajan and far that purpose-all _nocessary dlrectlons be glven and
necessary accounts be taken and- necessary orders be passed “that
.the "plaintiffs’ costs’ may be provided for-and that the- ple,1nt1ﬂ‘s
.. may have such further and’ other rehefs as thc clrcumstances of :
the case may require, - PR S i
-, Defendant 1 contended inter alm that the trustees-‘ mentloned
in the. deed of settlement or their representatwes Were necessary-

' partles,ethat the plaintiffs’ _claim; if any, -under - the .deed of

settlement was time-barred ; that. the defendant demed tha.t he’.

“was: in' management. of the properhes on behalf of those inter-
ff'ested in the settlement, or made any payments to the plaintiffs.
;5under its terms ; that the payments which the; defendant made
: {fto the plaintiffs were purely gratuitous owm« to their- ‘extreme
“'."poverty ; that defendant 2 having become an’ 1nsolvent hi§ estate
“and effects became vested in the OfﬁclaI Asswnee 30 that the
* plaintifis’ cla,lm as the heirs of the’ deceased ’t{[ahomed SaJan was
‘time-barred: and . that if it be held that the plamtlﬁ's and defend~-

ant 2 werc ent1tlod to’ any shares, the defendant 1 wae entltlcd to
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: Defendant 2 admitted the statement of facts . contamed inthe -

?‘pla,mt a.nd Jomed with the- plaintiffs in the several rehefs claimed

“by- them. " He- furthen contended that the trustees or thelr.;
t._representatlves were -not necessary parties- to the suit; that
".defendant 1 menaged the propertles included in"- the trust” deed -
;on: behalf of those mterested therein and made’ payments theres-
-out ‘both to him’ (defendant 2) and the pla1nt1ﬂ's and that the bar’.

of hmxtatlon could ‘nob arlse, defenda,nt 1 havm«r all ulong mannged '
;the estate as- trustee

Defendant 3 did not appear .
~ The suit was. or1g1na11y4launched .and proceeded W1th agamst i
the three defendunts .only, but at one of the: hearmns ‘which -
lasted over severa,l days the Court “ruled tha,t the Official"
Ass1gnee in- whom the estate of defendant 2 had beeome vested.
owmg to his msolveney«wae a necessary party and that he should
be SO J01ned - The -Official . Assignee was, - thereupon, brought.
“on the record as’ defendant 4 and he supported detendant 2s-
1nterest. .
Setalvad (w1th 1L, Tyabﬁ) appeared for- plmntxﬁ‘e.
Scott (Advocate Geneml) with. Lowndes and Balmdum appear-:
d for defendant-1..
Davar (with Bﬁandat/m;) appeared for defendants 2-and 4. ..
TYABJI, Ji:—In this suit plaintiffs Moosabhai Mahomed Sa‘]an,
and Kajbai his wife sue” Yacoob Mahomed: Sajan, Gulamallr:
“Mahomed Sajan, Phoolbel, Wlfe of-Yacoob Mahomed. Bajan;- and
. Mr. Macléod, Ofﬁmal Assxgnee and assignee . of the estate and
- effects " of the 2nd- defendant” -Gualamalli Mahomed Sa_]an and’
they pray that. the trust deed mentioned in ‘the plaint and. the_
trusts created therem may be declared valid ‘as“such- or asa
testamenta,ry mstrument and ] may be - -construed by the Court
-and the rights of the pla,mtxﬁe and the defendants therein in the
events tha,t have happened may be asceltalned and declared and.
-kave . effect given. to thein';- and that in ‘the event of the Court
" holding that there are valid trusts of. the said propert1es created’
by the saxd deed, the trusts of the said deed muy be executed and-

.- if ‘necessary tru§tees thereof be appointed by the Court ; and that
the lst defendant may be ordered to account for his management

YAcoonmm
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ed to take charge ‘of the said trust premises and profits of the
same ; and-that in the event of this Court holding that the trust

~deed and the. trusts created - therem are invalid as’ such or asa.
. testamenbary mstrument the said trust propertles may o pa‘rtl-
'txoned between the Ist plaintiff and: the defendants 1" and 2.

according to their respective interests as heirs of the said deceased -

_and for that purpose all' necessary dlrecblons be given and neces-

- .8ary accounts be taken. and- necessary orders be passed and for

' costs and for further and other reliefs. -

.

- The- facts which led up to this suit are shortly these. T
. It appears that one Mahomedbhai Sajan,. a Bombay Kho_)a :

'v‘dxed on the 8th May,1888. He left four sons, viz. the Ist plaint-

}1&' Moosabhai, 1st defendant;, Yacoob, 2nd defendant Gulamalh, ;
and- one Gulam Hussem, since deceased :He also left two

. ‘dauwhters Marmmbm and Padmabai who aré not parties -to this

“suit. ‘He left no widow, his wife having died: before his own
“death, - The, plamlnﬁ' Moosabhai ma.med Kagbm thé ' 2nd

~ plaintiff, Yacoobbhai married Phoolbai the 3rd. defendanb:
~ Gulamalli became insolvent in 1900; and }us estate.is. ‘now vest-"
Ced in Mr. Macleod, who is now made a defendant, as Official

Asswnee and agsignee of .his estate." Gulamalh married on the

27th. May, 1880. Gulam Hussein died about 8 years after his

* father’s-death’ unmarried and mtestate. ‘The exact-age of Gulaﬁl‘
- Hussein at the time of his father’s death or at his own-death is a

matter in dispute. Mariambai married Fazalbhaion the 27th

-~ May, 1880. Padmabai was a.lso marmed bub no detalls are glven
\‘;‘m the evzdence. I o = A

- Some years pmor to his_ death Mahomedbhal Sa]an executed

j’jthe deed of trust (Exhibit A), dated the 9th October,. 18_76 of
. this deed ‘he appointed three trustess,. viz.” Allana’ Visram,
- Mahomedbhai - Virji and Mahomed Rowji. Tbese three trustees
" were elther relations or connections of Mahomedbhat, -The trusts -
. 'of the deed were mainly for the benefit of his sons and daughters ,
~ and the wives of the sons and his own widow Premabal.

.The settlor declared in the deed  that each 1na1e was to hdve ‘
two shares, and each female to have one: share; 'But Premabm,

_;h1s w1dow, was to be cons1dered as a male for the purposes of
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VMoosa to two Shares, his wife; Kajbal to one share; Yacooh to -

Vtwo shanes, hlS w1fe ‘to; one share Gulamalh to two shares Gulam -
‘Hussem to t\vo shares Marxambal to one share, there bemtr 13.
é'shares m all In the-event of the. death of. any. of ‘these: parbles,.

there’ are «pxonsmns in the will to thch I need nop refer. -at this
sta.ore

Mahomedbhal nlso ]efb a w1ll (Exh1b1t 2 A) which'is dabed

4the 18th:. November, 1880 “ OF this will, he” appomted the _:
defendant Yacoobbhai alias J. aﬁ'er his sole executor, . By this will

he purports to- confirm’the trusﬁ deed of the 9th October, 1876..

“* Prior to- the 1nst1tut10n of this suit, the partles were all hvmnr"
m the famlly house at Nxshanpada The two plamtlff's were in .
possession of the first floor, and Yacoobbhai was in- - possession of -
‘the ground floor, which ke used for his * pelidi” 'and also of the
second ﬂoor whlch he used for his residence. Defendant Gulamalh__'
was in possessxon of the top floor or ¢ bungh ” “Gulam Hussein

h\ ed and contmued to live'i in the family house up to the- tlme of
"hls deatb which was somewhere in 1886, ' Tt
lentlff Moosabhm was receiving from the defenda,nt Yacoob-

bhal & sum of Rs 45 a month Thls he contmued to receive till

the month of Mmch, ]901 when in consequence of. d1spubes

,mamly owmo “to the schism in the Khoja commumty-—when".
‘some KhOJa.S _seceded from. the party of H,H.,’ the Aga Khan
whlle others contmued—-Yacoob scceded while ‘other - members of
the famlly contmued to belong to the party of ‘H. H, the Aga.:
Khan. - It seéms that owmv to. these disputes Yacoobbhal discon-
tmued the payment to Moosabhal of the’ monthly sum of Rs. 4o a
He also requlred the plamﬁlff‘s to vacate thé premises, tha.t s -
‘the ﬁrstﬁoor of the famlly house, Wh1ch the plamtlﬁ's declmed

;to do T

.0n a- demand I)avmg been: made for the rwhts of the purtles;"
- bemrr determmed and Yacoobbhm ‘the ﬁrst defendant having
_refused to. do so, this suit was filed for the purpose of enforcmn- '

" the rights of-the plmﬁuﬂ’s under the deed.

"« The plaxntlﬂ's case ' shortly is this: -a-The plamtlffs allege that :
the tr\ﬁb deed of the 9bh October,)1876 is vahd per. 8, havmg v

31731—4

:'?It Would appear therefore that under the=
deed Premabm the W1dow, would be entltled to two. shares :

13
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L1904 been duly executed and redlstered The contentlon of the plmnt-
Moosmmu 1ﬁs and the uefendant Gulamalh is that' no possessron was neces-
Yicoopsmars SAry ab all,-because this’ was not” (it was argied) a deed of grft
T “ but-a deed of- trust It was. further argued by Mr. Bhamlarkar
“that this case was not govemed by. the". Mahomedan law ag’ the

partres weré th;as ‘The plaintifts have a. second string. to

" their bow that even if the deed was invalid by reason..of want

“of- possessron, whrch was admitted by them, still-it was vah-

. dated and confirmed by the will, and therefore must take eﬂect

‘as’a testa.mentary mstrqment S -

< On the part of the 1st defendant Yacoobbhm 1t was contended

that this was in fact a deed-of gift and that possession was neces- -

. sary; and that, secondly, -even in‘cases of trusts, possessmn ‘is

. necéssary ; and thirdly, that the elaim of the: plamtlﬁs is barred by

the law of hmrtatron, inasmuch as 1t Was argued that the defend-

. anb Yacoob had ‘béen in adverse possessron ever.since the death’

: ‘of Mahomedbhzu more than 12 years from: the 1nst1tut10n of the

: smb .To_this it wds replied on the part of the” plamtlffs and
Gulamalh ‘that the defendant Yacoob was an’ express: trustec

~under the will, and therefore under section 10 of the’ lertatlon

Act no hmltatlon could run in his favour; and seoondly, even if -

he was not express trustee, he was trustée de ‘son fort and as'such -

" was liable to be treated as express trustee, and that he' could not

be allowed to plead limitation ; and further even if he wag allowed

- “t0 plead limitation, ‘there was-no adverse possession,” because ‘the

plamtrﬁ‘s argued that their rights had never been in’ dispute and -

had all along been admitted ; and. that the plmntlﬁ's had been in~

‘possession, by the recelpt of Rs.45 a month as rent and’ resrdence

in the family house. - It was further contended that as a matter of -

fact all ‘the. brothers- were joint in. estate and-. therefore there

could be no such thing as adverse possessron or exclusron aga.mst

Moosabhal and Gulamalli; . JRT Rt S

These were -the contentions. set up before me durrng the

':‘; hearrng The case took many days and: very learned and
*"elaborate arguinents were addressed to me-on both srdes. SR

' Two. important pomts put forward' are ~—lst, as to the

F"questron, Whether possessron Was necessary or. not Tt was not

" disputed ~that as a general rule the Mahomedan law ;equrres

~ "possession in cases of gift. Possessron e1ther aetual symbohca.l
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lor constructlve is® essentla] I think - thls prop051t10n is too.' ‘
;’elementaly “anid ‘too -well established. t6 be_called in- “dispute..
“This. proposition is clearly” laid down in page 348 of Wilson’s

Mahomedan Law.: ‘But it was argued that this does not apply

to- the present case -because- thls is not a case” of gift | but o case -

‘of trust.. “Tt'was - argued thab: trusts bemg unkriown “in the),
'Mah01nedau law, the English law must be"applied.* The propo-
~s1t10n came’ “upon -me thh rrreat surprise,” because- I am not
'aware that" trusts are -unknown’ in the- Mahomedan law, Tn
fact if -any ‘system of law"enforces and recogm?es them it is

the : ‘Mahomedan law. - We find ra.mﬁcatlons of - trusts through=-

oub a.lmost every branch of Mahomédan Jlaw. - Thereforé in my.
_op1n10n there isno- foundatlon for the weneral sbatement - ‘that
‘trusts are unknown to the Mahomedan law. 'l‘hen why should

not’ possessmn be qulte as necessaty in . the case of a trust as.
in-the case of a gift > - What is this trust deed ? _Itis'a deed”

of - glft executed by one fan in favour of. another Wlthout
"’conmdera.tnon What is -it;. but a- gift 2.7 The only dlﬁ'erence
being; thah in the case of a trust the gift is made through a thlrd

party and in the case of & g1ft 1t is made direct -to, the douee. -
Tt was'a sta,rtlmfr proposxtxon that possacmon was necessary m '

‘the one case tmd not necessary in the other.. : = . 7

' So far as. I am concerned, . the. proposmon 1s not debateable

"‘m thls Court. “Because T have held in the case of Abdul Caday "
v. Tcyooc]mm thab possessxon is necessary in: the case of trust as

P

. 30th J anuary, 1897 transferred his 1mm0veable property to -four- trustees including
lnmself and oné of his five sons upon trust, {a) to pay the whole of the net rents and
:=proﬁts thereof to the setblor, and upon his death, (5) to pay- 2 annas in the Tupee
thereof to his wifo for mamtenance durmg her hfe, (c) to pay 2 annis snd 4 plesin,
" the rupee {6 each ‘of lns five sons (one of whom was appomtud a trustoe) during their -
respcctwc lwes and after their. respectne deaths to their respective . wives and thexr
vjrespectwe children, - (d) to pa.y 1 anna and 2 pies in-the rupee to cach of his two.
daughters’ durmv their’ respectxve lives: and after their respective dewths to their
_respective chxldren, and m the absence of their’ clnldren, their share to go to the
) settlor 8 heus, and-(e) to al]ow the settlor’s brother and wife to live i in the loft of one
“-of -the settled- propertws, mthout rent -until their deaths,- The trust deed was
“* registercd, but beyond the exdention. ‘and the regxstration of the deed nothing further

- was done, - :Qne,of,thg trastees had’ rgtl_req, and no one of -the | remgmmg_,trustees_

L e, v,
e . e S

' (1) In’ the ca,se above referred to, 8 Maho'nedam by 8 deed of settlement dated tho

s
. 19047
 Moosabmar -

0» ;
YAcoonBu AI.
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. * Fa n

- 710040 p the case of dlrect glfts. I have heard nothmcr in ’ohe course-
" Moosasmar . ‘of this lengbhy trial whlch has shaken thab concluexon in tbe
YAdi;c}anAi.- ' sho'htest degree.
T ' Then it was argued by Mr. Bhandmkar, tnat in. thls cuse bhe :
questlon 6f possession dobs not arise, because this is, not a case
-sunder the Mahomedan law bub under the Hmdu law. Ifailto
see. what advantage there is”in ‘that - ‘argument, because the
. Hindu law reqmros in the case, of gifts possession as muelr as the”
,Mahomedan law In both ‘cases po.s,essmn is ‘necessary, not
. necessan]y direct; posseasmn of the premises, but the best posses-
< sion of which the pppperty is-capable at-: vthe time, . In this -
. case it'is adiitted thab no possession:was ab any - time given by
-~ Moosabhai either to the trustees or to any of the-cestwis que
'irusteni . Therefore \inasmuch a3 no a.{lthority has been cited, in -
“support of ‘the’ "proposition that ' Khojas m casesof gifts are
governed - by Hindu law, I am not dlsposed to apply the Hindu- s
la,w to Khojas more -than -in decided cases.  Further I am of:
opmlon that it ;makes no (11ﬁ'erence Whether the Mahomedan law .
" or the Hindu law is applxed-——posJeSslon actual, symbohcal or
“-constructive being absolutely necessary in both.cases, - I must:
: therei'ore hold that the deed of gift at the date of its execution- _
" and in the life-time -of Moosabhai failed as a deed oﬁ;_trust by

took part in the mana"e‘mént' of the properties. The settlor c‘onﬁnuéd to ma.nagé'
’ them, recovered the rents'and enjoyed them during his life-time - pmcxsc.y as if'no
", deed of settlerent had been made. The settlor’s wife and, ons 6£ his daugbters
predeceased him and he himself died on-the 5th Ottober, 1902. Subsequently dxsputes'
f’havmg arisen between ‘the members of the settlor’s family, a questlon arose as to_
: whcther the settiement® with respect to the two dau(rhters (defendants 16 and,17) of -
“.the pledeceased daughtcr of the séttlor was valid. His Lordslnp (TYABJ[, 33 after
referrmg to the provisions of sections 1 and 6 of the Trusts Act (II of 1882) and.
sections- 2,,5 and 129 of the Tmnsfel of Propcrty Act (IV of 1882) m ‘his ]udgmcnt
o proceeded T o
i % Thé. result, thercfor e, is that althou"h the Indxan Truats Act does . app]y tof
:'ﬁns instrument, because thig instrument is not a wakf, yét the Transfer of Pr operty‘_
L Act explessly preservcs for the benefit of. Mw‘homedtms all rules re‘a‘mg to the Maho-
4"7medan law of gifts, Therefore T'come round to the. same qucstmn a3 to what i is the
" ‘rule ‘of. Mahomedan law in regard to the validity of-gifts. ~Now it is not’ dlsputed
‘ ’before ~me that the Mahomedan law requires that ‘n ordey to complete a mft, posses-
. -swn is nece=sary and I have already held that in this case no posccsslon was given to’
"the trustecs or donees, therefore 1t follows logwally t,hat the mstrument fmls as g trust
’ deed inter vivos,” " - T
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reason Qi: no. posses:mn haw mtr becn glven elther to the cestuis. - 1904. .
gz;e trustent of to any of the trustees. ;" - i : - %~ . MoosAbmAL
B o
2~ "1-now come to the -second point, whether ‘the deed was vali- YacoobEmAL

da.ted by the w111 Ihe will refers to the deed'in these terms 1—.

o « ‘As’ to wha,tever immoveable and moveable property there is belong‘m'r; to

“'me the whole thereof has beon acquxred by my own (personal) esrnings, I
myself am -the & Mukhtyax in respect thereof as long as Tamalive. . But of -
~ the’ samesl have made a « Teust” in respect of four houses for my family, -
There is no need whatevar to write (anythmg) abonb the said matter in this -
Wl“ Those (houses) are trust (property). In accordance with (the condltlons :

- of the sznd ttust) the [ tx usteeq ” of the saxd trustare to oarry on (trust aﬁaxrs) ?

o . And then he oroes on to say “And I. appoint my son Yacoob- ’
‘bhai Mahomedbhax the “executor.’ or ‘vakil? of this my ‘will’ -
- or. testamentary. writing.”> And then he. says that his: helrs are
" not to’ take obJect1on to the above. - Then he further goes on to
say- ‘that his sons Gulamallibhai and - Gulam Husseinbhai are
‘young: in - age. G. e - minors) and appoints Yacoobbhm thelr
guardlan in the followmrr terms:— - o -j,. R

T They shall therefore lwe w1th my executor or vakil (namcly) my son Yacoob~
bhm Mahomedbhai,: ‘During that period their- expenses. shall be defrayed out -
~of. the .income of the trusb (property) and out of the income of their shares of
mhentanoc. As to such household expenditure, the share of each in such
expendxture shall be ealculated according to the number of . men (that is to say) '
-in " proportion to the. number of men each, one way have. " And .until they A
“attain their: age (of . ma]or;ty), that is to say until thoy ‘attain the age of 22
. yeais my. “executor or “vakil” (n'mmely) my son Yacoobbhm Mahomedbhm )

. sha]l take caro of then- respectlve rlgh(s and he shall keep an ‘account of the: -

" income of the amounts of their - shares of inheritance -and of tho expenditure,

. But should thés tio sons (of mainie) or any one of them desire to live geparate -
_ then my “oxecutor ” or “vakil ” (viz.) my son Yacoobbhai Mahomedbhai shall ‘
“ give to them or him only thé income of -the trust (property) and the income of

“the amounts of their shares of lnhentance for (their or his) expenses. But he

- ghall not give: (them or-him) ‘the prmoxpa. “Punji”; Rut when they attain .
' their ‘age {majority), that:i is to say when they attain (the age of 22 years) and if -

-they have not, fallen into- dissolute habits, the said amount of their shares of

: 1nher1tance shall -be " glven away to my (said) sons who may-be of such good
'conduét -And as to such son-{6f mine) ag- mway tury out to be of bad oonduct, ;

" _my son Yaooobbhm Mahonjedbhiai shall make a trust of the amount of his share :

“of inheritance: by (mvestmg the same in) immoveable property or in Govern-

- ment {Promissory)-Loan (Notes) forhis and hxs‘fa.mxly ] beneﬁt or maintenance,

. He has absolute authonty in respect thereof ” -
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It seems to me, therefore -that’ undet the express terms of :
thls will the trust deed becomes parb of the will,. ' The testator
gives “effect to'the provxsmns of the trust deed to the same extent -
-as if he had recapltula.ted the’ prov1s1ons of the deed in the will
»1tse ; and he directs his executors to -see- that the provmous of
the trust deed are -carried out, - That- bemg so the case of

Bizzey v.. Flzgﬁt(” seems to me to be dircetly in point. .- The heads
mote there,runs as follows —

“Where'a settlemenb, mcomplete asto part of the propertv compnsed in 1{; s
subsequently conﬁrmed by the will of the settlor, the conﬁrmatlon perfects -
‘the settlement, but asa. tesnamenmry mstrument, 50 that the doctri mes oi o
adempmon and lapse apply. R i oo

R, H, by a voluntary settlement,- assngned to trustees several mortga«e -
debts, certam shares in a bank, and some furniture, and dnected the trusteey
‘to hold the pTemlses and certain consols’ which had been previously transfer-' .
red to’ them, upon trust for herself for. life; and then as-to part -of the trusfk'
plemlses, for speclﬁed. beneficiaries ; and as to the resulue, for MRS '

» M.'F. died.in the life-time of the settlor, who in her life- time. received -
somé of the mortrracre debts (the others bemw regeived: by the f;mstees) arid
died w1thout ‘having duly transferred the bank shares, but hm‘rmg by her will -
conﬁrmed the settlement. . The sottloment being vahd 53 to the consols, the .
mortgage debts Teceived by the trustees, and the turniture, but- mcomplete as -
to, the niortgage debts.received by the settlor, and the bank shares:—=". 10

“ Held, lhat the confirmation. could nob operate as to the’ mortnawe debls_' ’
recelved by the settlor ; but that, notwithstanding thab the settlement had not °
been admitted . t¢ ‘probate, the confirmation of it by the Wln whlch had been
proved, -perfected the settlefnent with regard to the banlk shares as a testamen-
tary instrument, -and- c)pemted as 4 specified bequest of them and tha,t the:v
shares therein of cestuis que trust under the settlement, who predeceased ‘the
sett]or, la.psed in favour of the resuluny legatee unde1 tlus w111

~ e

: .Hall V. C at paﬂe 273 in delivering his Judomenb said : e

E7": “ The -question is. whether the ‘will of Rebecca I{odges had’ to-
any, and what, extent the effect of conﬁrmmor the settlement - of .
the” "5thof - Tebruary, 1850, It has been contended: that as:the
.settlement was void the conﬁrmat:lon of it by will_ was- whollyf
1noporatwe., Some of the moneys on’ mort(rage Whlch Wwere in
terms compnsed in the settlement were received by the testatrix
herself in -her llfe-txme, and the bank - shares Were not duly_
transferred by her; but althouo'h the setblemenb Was thus in«

* @) (1876) 8 Ch. D. 260, °
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v}_complete, 1t Was not mcapable of bemg confirmed. -

- give some furthel efﬁcacy to-it...

§ '~

T "It was competent f01 Rebecca Hodges by a, testamentary dlS-‘\ ,
-":—iposmon, to perfect that wlneh was either void or voidable: .This -
~is not a.‘cuse depending upon. rigid rules of law ;- it: is & mere - -
.-question of the mtentmn of the testatrix on the true constriction

- -of ‘her “will.’ ‘The sett!ement was. imperfect as to the mortgage
: ‘moneys received by the teeta.tnx before the date of her will, and -

- the testatrix eould not mtend toconfirm the settlement as to them,

" but as reo@rds the bank ‘shares, the will might well and should -

operate It has been said that the settlement-not having been-
- incorporated with .the:probate of the will, the confirmation of it
by will ‘cannot te regarded. I_“was‘ referredﬁto‘the ‘case,0f~
" Shetdon v. ‘Sheldon®, but-I do not consider the judgment of

",-Dr. Lusﬁmglon m that case. an authorxty to the effect that in no .

.- ease in which an mstrument is not set-out at length in the p1obate'
“ofa will, th1s Court can act upon it as having operatmn by meany
;-f;of the will, e T o R o
e The: questlon often anscs in the COlllt of probate Whether a
"partlculat document shall or_ shall not.be incorporated in the-
_ probate of a will by bemg set out therein. - It is often convenient
" that'a document should be 80 set out. It is; however,: T consider
- subetantmlly a question of _practical convemence, ‘and” lf a will
s conhrms an mstru ment which is sufficiently identified, and probate’
- passes’ leaving "in -the clause containing the confirmation, the
"mstrument must, I consxder be hud 1e0‘ard to aq if lt were set
f, out i in the probate S

He. further on says - Thls is not a- questxon of e]ectlon.
Electxon arises when a testator disposes of his own property and
' .at the same ‘time- affects to dlSpOSG of property which belongs
- -0 some one else, - Tlus is a mere question of constructlon and

. .- the effect is, -that the conﬁrmatlon of the settlement by the will

- operates as a speclﬁc bequest of the Lank" shares lmentloned m
~ the settlement upon the trusts thereby declared » i o

- u) (1844)8Jur. .

It tvus--vv B
~complete as t6- “part - of the _property it pulported to- comprlse,' »
‘,Nand the conﬁrmatlon by will was- unquestlonably mtended to.

279
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) ~ Therefore this deed wmust be given effect to to the same extent as

. if the provisions had been re-written in tbe will,

THE INDIAN LAW REPORTS [VOL. XXIX

'l’h1s case is a duect authority tor the proposztlon, that where

-2 document is referred to in a will w1th a view of conﬁrmmcr it,

it is confirmed and takes effect as a testamentary document

- That*being so and' it not bemg contended that gny of the

- provisions of the deed are bad in themselves or vicious or

. irregular or moperatlve, the only remaining question is whether

the plaintiffs are ba,rred from assertmfr thelr 1whts by the la\v

_of limitation,

- The settlor. Mahomedbha,l dled on the 6th May,. 1883 If ‘

‘ Yacoobbhai has been in adverse possession from that date as he -
.assefts and if he can be allowed to plead hmxtatlon, it‘is quite

. clear: that the plaintiffs’ suif is barred, because more than 12

~“years have elapsed But’ the plaintiffs’ contention’is, that, in" .
" the first place, Yacoobbhai being an express trustee for a specific.
- purpose no limitation as such in his favour can run. Sectlon 10~

 of the Limitation Act (XV of 1877) runs as follows - ’

N oththstanduw anything hereinbefore cor 1tmned no sult agamst a personf
in whom property has beoome vested i in trust for any specific purposé, or against

his legal representatives or assigns (not being assigns for valuable consideration)

' for the purpose of following in lus or theu hands such property, shall be bmrred

by a,ny length of tlme. v' A o v R

- o . ..\,“ .

The questlon, therefore, is Whether the defendant Yacoobbhal

z_1s a person. in whom this property is vested in trust for any
specific purpose. . During the argument - the = expression

. 3
- ®express trust’ or ““express trustee’ has been used T have

used it and shall use it as ‘a short expression meaning thereby

such an express trust as is contemplated in section 10 of the
. Limitation Act. - The question then is, was this property vested

~“in Yacoobbhai as an express trustee, and if so for what purpose? .

~ Now it seems to e, that he was an express. trustee. He was .

made such . by the will, which validated and confirmed the

< trust deed. - Tt i is. true the will does not ‘appoint - ‘Him, trustee of.
*“'the deed but it ‘appoints him executor of the w111 and directs

" him to see that the provisions of the trust deed are camé‘d out.

: The trustees could not take possession of the - britst . _property

,." unless it was given to them by the ewecutor. Vanous thmgs '
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5wou d haive to be done by the executor to transfer the possesswn ©

to the- trustees. ’lhey would have. to. be put in possession not

'a.s trustees under the trnsh deed ‘but as trustees reconstltuted'

‘Therefore ‘the first . and . -primary -
'ttustee under ‘the w1ll wa.s in my opmxon ‘Yacoobbhai himself, -

as’; stch, under the wzll

-Further the prov1s1on to Wthh I:have already - reierred show

?that he’ Was to perform certam dutles and functions. in reégard”
?'}to the trust estate, - He had to look . after the mterests of lus y

;mmor brothels Gula.malh und Gulam Hussein £l they were
-22° years old -He Was also to maintain them out of thei mcome of.
fthe estatek ’l‘herefore he was an s express trustee, so constl-
. tuted undex the will.’ '

Bub it~ 1eally does nob 50 much matter if he was - not anb

nv‘e‘cpress ‘trustee undel the will, because T am also clearly of

opinion that- he became an- express trustee by his .own act, -

“viz., by taking upon. himself the administration of :the tlust
“property ‘and - ta,klng po session ‘of -the trust plopcrby and

“by not ttansferrmo* the-trust property to the’ trustees as lie”
W as bound: to-do- undet the provisions of the will.” In fa,ct the.

,,trustees who are now all dead but who were ahve at- the time
of the testa,tors deatb belnd relations of - the tes tator socmed

to have consuiered 1b more ‘convenient to allow the - lstb
T'defendanb Y’tcoobbhm to admmlsber the . estate,’ mther thzm‘,
“‘themselves to- admmlsber it. Yacoobbhm took possessmn of the

" property as the exceutor and thus it does not lie in his mouth

- to sayy that he’ took, ‘possession as a trespasser : and that he is not”

- bound to accounbes a trustee, —-thouwh he- was’ admlttedly
bound to ach in’ retrard to that property in a partlculm manner,
Tt seems .to bé: estabhshed clear]y that if e‘{press trusts’ are

‘.'vcreated -and some-outside trespasser who has no business- to

E interfere- docs mterfere then he becomes a- trustee de son fort

ffmd as such the Cour(; lel make him account as if he were

the rxghtful trustee.. It is absurd that any man should assume

'”‘the a.dmlmstrabxon ‘and the functnons of a txusbee, and when
ealled upon to ace )unﬁ forhis admmhtmtlon say that he acted

"wrongly.” He. will be a,lway» treated as if his acts were lawful and

“ nob unlawful Lewm on Trusts’“ a page 2.21, para, 24, sn)s —
R AP (n mm Edtiom,

>"n-11753.11~‘-5f 'ﬁ-‘ -
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1904, . ¢ Wo may: a.dd’-)ul conelusion, thab.if,a person by: mlstalif or otherwgse-assume,
T MOOSABHAL . _the char?oter of a? txustee, when" 1t reg.ﬁy d'oes not belond to, him, and 80 ecomes'
T e, a t1ustee 08 Fonke b vidy b c‘alteﬁst%'%céount by’ the’ cdstms‘qué trust forthe
HACOOTBEAL: - monegy Bb: vt Frd b of AHbarust

In bom;v‘ ﬂsﬁwe](m 1t Wag, heIa that a” person “Who Was not
o, express trustee under any: deeq _musb still” be consuiered as
;‘.havmwﬂbeen m ffhe °f)3§1€1on of a.n"e'fzpfess hnstee of" moneys
recewed"i)y‘m& and ‘that 13 lapse of ‘tisie dxd not act a3 ‘bar o' the
“action: Bord Esher O R Bowen T, 7. délivered. _]adgmentg
-m thl  asg, ;Whlclh tﬁoroughliy support the proposmo ’
A : § n‘i_}"ell V. Kezmedym it Was hel i
‘tehts and proﬁts the defendant liad ol \ﬁi' ’
~self a’ trustee X hat‘the acblon was not barrea‘ by"the\f*S’E ﬁut S,
'of leltati 5 o' ”Whaﬁ constltutes B iig ’éxpx’eﬂ““ "t rst@e or

\J

1 he pfowsmns of sectlox‘rflO f’bﬁ%*b 1tat10n

ney Dos&efe‘?’)

G

Actmo‘ o'n_:

hese authoritles T ho‘l \thaﬁzx th 3¢ f ﬂdant
Yacoobbhal cannot be permxtted to pleaa hhntatlon ' le;s“t

o, AT

beca.usg 1n my opmlon h was‘ an express }r‘astee conétltuﬁea us‘

Were an express trustee. '
But %upposmg a dlﬁ’erent new is” taken ln thlstmatﬁ

it.hat there Was 10 ad\{erse possessmn in thvz case ) Thmu&houg
the Whole perlod after the death of 1\Iahomedbhal dOWn fo thé 19 h

-v‘possessmn of a porhlon of the trusb premxses, mz 5 b
’ and "secondly, ‘Guiamalh has always~been m possessl

has been 1ece1vmn’ a portlon of the rents of “the ﬁrus rrp‘roperty,
Rs. 45 a month up to, March 1901, I enmrely dxscrecflt ‘the .

a) (1893)2Q B39O ¢ 7T (1889) 14 Apps Cas 447,
® (1878) 4Gl 459. >
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[Hh Lozdshlp then 1efelred to some: minos and Jncldental
-points in regard to which a greab deal of: evxdcnce was given and
pa,sscd the followmcr decree] S ‘

" L now ‘pronounce the followmfr dec1ee P— ‘] o
" Deelare that the deed of trust is. conﬁxmed and vahdated by

‘ 'the will of Mahomedbhai and that it operates 8s a testameqtary'
'pmstrument from-the date of the death of the said Mahomedbhai,
" ~Declare that the trasts and the provisions-of this trust deed
. are valid and operative and that ¢ffect should be’ given to them‘;

as if they- were comprised in a testamentary instrument.
- Declare that the plaintiff Moosabhai is now entitled’ to two— .

'elrrhths and his wife to one- eighth, and the first defendant Yacoob-
- bhai to two- emhths and his” wife Phoolbm .one- emhth and the -
~defendant . Maeleod as. assignee of Gulamalli. to tlie remammg

7 two- emhths of" bhe rents. and proﬁts of the tlusb property .xccord- '
:n1n0‘ to the deed.” *

- Declare . that the defendant Yacoobbhm has been actmcr .as
trustes . of this trust estate ever since. ‘the death cof the smd

Ma.homedbhal and tlut he is linble to nccount for the same and -

for the rents and paoﬁbs of the same in the same way as 1f he

" had bcen sole trustee named in this deed.

- Appoint -} Mr, N. C. Macleod, Recewet ef thJ.S trust estate'

Wlthoub security. -

‘Refer to'the Commissioner to take the usual trusb accounts'
and to’ veport - who is. a fit and proper peraon to bc appomted a

;'hustee of this deed.

C’osts -All the costs will be costs in tho cause and the ﬁrat‘

,defendant Yacoobbhai must pay his own costs and a.lso the costs
= ‘of the plmnuﬁ and also the r'ost of bhe second and fourth i

v : Jefendants. S : ~

. All costs in 1eoard to which no speclﬁc mdexs have been made, _

K 'mcludm« the costs of the proposed commission -for the -examin- _

ation of the wituess Pudmabai, to be cosbs in the cause to be pd.l(]

" by Yacoobbhai personally and not. to be deblbed to the trust
: estate. '

Attorn‘eys for the plmntlﬁs Messrs. Tyaf jee & 00. i-."f" N
" Attorneys for the defendants : Messrs. Nanu, Hormam c? Gv. k

., and Messrs, T yab;ee & Co. .-

G,BR.. ‘




	Page 287 
	Page 288 
	Page 289 
	Page 290 
	Page 291 
	Page 292 
	Page 293 
	Page 294 
	Page 295 
	Page 296 
	Page 297 
	Page 298 
	Page 299 
	Page 300 
	Page 301 
	Page 302 
	Page 303 
	Page 304 

