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'that possessmn from molestatmn and it is nnportant to note . 1904, »
that thls claim is, ba.sed not on- any contract, ‘trust cor. fraud or“ . Vaemodr
'any circumstance giving rise to pr1v1ty between. the ‘parties, but ‘c u?mr

s brouO‘ht to . v1ndlcate rights. resultmg from. ownershxp and‘;-
_fpossessmn alleged to be with’ ‘the plamtlﬁ‘s. AL
"~ The~ plamtlﬁs do not even ask- for. damages bv reason of'.f
.trespass, so-that we- ha,vc not’ to consider What ‘would have.been "
the: -result in ‘that case: thelr prayers are - dlrectly concerned "
“with- the land. itself and are so framed as in my oplmon to
- constitute this a sui jm laml Wrthm the meanlng of clause 12 ot_’r,
: the Letters’ Patent ' : ‘ : . -
: - The- result is that- the appeal must be allowed w1th costs '
: throughout. -The plaint will be rcturned to.the plamtlﬁ‘s wh0' :
) w111 take such other steps as they may be advised, - S
Attorney for the appellants : Mr. B. Rayﬁamyya
Attorneys for ‘the’ respondents Messrs..Ardesﬁw,' I{ormas;z, v
Dms]uz & Co.. - ' '
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quore Sw Lawrence Jenkms, K-C’ I E ", O’Inef Justwe, and
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VEERCHAND NOWLAA AND: OTHERS - (PnAINTIrFs) 2, B B & G I o Octobu (;
, P RAILWAY ﬁOMPANY (DEFENDAMS)*

DOOLA DEVICHAND (PraINTIFF) -v._B.' B, & C I RAILWAY
K ) . -«\_» ‘ COMPANY (DEFENDANTS)* - .

‘ Pr ovulent .Funds ACtx(IX of 1897 as amended by Act v of. 1.903), .sectwns 2
NN 4—00m_pulsory dchszt—P7 ovident Fund~ Contributions by a railway, -
'fj servant—Lzabzlm/ of the contributions to be attacked on the servant’s leav-

 .ing the Company's service —Attacﬁmrmt-—Owd Proeedure Oode ( Act XI Vof
1882), section 278. -

The contrlbutmn whmh the employc of a leway Compmy mmkes towards
‘the Railway Provident Fund governed by the provisions .of the’ Provident
Tinds Act (IX of 1897), isd compulsory deposit” ‘within the meaning of sec- -
tmn 4 of the Provrdent Funds Kct (IX of 1897, a3 amended by Act v of 1903) _

e * References from the Court of Small Ca.uses ab Bombay in umts Nos. 1]952 of“.
1004 nd 12358 of 1904, " [ ~ ‘
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. The depom does not cease to be eompu]sory, when the employé leaves the se1vwe-'»

of thie Company : since it wag not, when madeé repayable on dema.nd “and _was,

. therefore, at.that time a ¢ compulsory deposlt s and. havmg once acqmred that .
'chara,etel with the attendant consequences it conﬁmued to zetain lt

A “« compulsory deposnt” of the above descnptxon does not become hable to be,

" qtta,ched under section 268 of the Civil Proceduxe Code (Act XIV of 1882), on‘
. the snbsenber s leaving the Company’s gervice. .- =

. *The’ expressnon “compuLoxy deposit ”, as usedmthe Prov1dent Funds Act"

5 -,‘(IX of 1897, as amended by Act IV of 1903); is not merely desumphve of the”
" sum deposited, but is a term. of art, which by virtue of legislative prowslon'-‘
mcludes that which is- not within its natural meaning ; for; under section -2,
: vcla.use 4 of the Acf, it includes “any contribution which may have been oredlted__

Sin respect of,and any interest or increment - which may. have accr d on, such'

;su'bscnptlon or ‘deposit undér the ‘rules of the fund. ._’3 S

 CisE sba.ted ‘for: the opinion: of the ngh Court :by G M '

“'Cursety, Third J udge, under section 617 of the C1v11f Piocedure :
"‘Q’Code. The reference was as follows=— - 177

"% In both these suits the defendant is the B. B & O, L Rallway»

j:;'Compauy In a former suit No, 21245 of. 1902 there - ‘was. a

decree obtamed for Rs.. 112-‘.[8-0 agamst one, * Goo]abchand

- Premchand and in two -othef suxts, No.: 4102 of 1904 forn,
_ Rs.116-11-0 and- No. 6483 of 1904 for Rs. 109-5-0 agamst one "
-~ J. Pisher. In executlon of these decrees proh1b1to1y orders were

.-ilssued a«amet the B. B. & C. L Railway, Company attachmgf

_icertain moneys in the Railway.. Provident Fund in bhe hands of,
-’f_v}:the Company. Later Garnishec notices. we1e ’Qelved on’ “the,
" Company to show ca,use Why the moneys 80 attached should not :
be paid into Court, - S

420 CAll the three Gannshee notlees were heard by me," when-
the Secretary to. the defendants B.allway Prov1denb “Fund

appemed and admitted holding moneys ‘payable to ‘the Judgment- :
* debtors aforesaid but contended same not ha,bIe o attachment’

. accordmg to section 4 of the Pnov1dent Fund Amendment Act of;

1903 and deehned to pay. .

%3, The debts wers subsequently sold afa. Court sale and' the.

v plamtlffs inthe present suits have become purchasers ‘of the, same,’

*The plamtlffs have filed- these sults f01 Rs. 114 and ‘Rs.: 130::
respectwe]y agams’o the smd Garmshee the B B & C‘ I Rallwayf{'
Compa,ny '




BOMBAY SERIE&

'—:hands are not ha,ble to attachment ‘that the attachments are *

invalid. and so ‘was: the subsequent sale cof “the- debts The

idefendanb a,dmlts that at date of . ‘the attachmenb that is of the

Vzmcnnn

a~

"B, B. &. C. 1.

Ranuway 7
.Coxpary, -,

iservme of the prohlbltor} orders, they. d1d ho]d Rs. 524*]5-4: e

ipaya.ble ‘to aforesaid- LJudgment; debtor - Gulabbha1 d-? -

;Rs. 102-3- 0" payable to: the Judgment-debtor ther on accounb
of their deposits in the:Provident. Fund - accordmg to_the Fand .-

Rules; both such judgment-debtors having, prior to such date, -

left the Rall\vay service, “The defendant Company further admit’
it -was liable: to pay-up and was ‘willing to* pay - up “the
_’aforesald sums to ~the’ said. Judgment-debtors at any- tlme on
:demand at the date of the receipt: of the' proh1b1tory orders..

i 5; The questlon then which I have to submit is; was the
‘atta.chmenb of . such sums valid under- the cxrcumstunces above
detailed ? - T .am- of opinion that it was. I am not, however, free -
froin doubt, and’ as the: pomt is.one of much 1mportance and of
_l'frequenb océurrence I think it should beé authorltatu ely d1sposed

;‘of Dby a ruhng of the High Court, ...~ - .» e

4

%8, - The - defendant reltes mamly on the provmons of the
' vaxdent Funde ‘Act, 1897, as amended by Act 1V of 1908, and
o the 1ul1n0' o‘E the Bombay High Court in. Appeal No. 1275, r¢ -
" Alevander leler aml mzot/zei._ As’ thls decmon is not I beheve
'yet publlshed I a,nnez» ‘a-true eopy of it, for 1eady 1eference
This . ruling, however, does not- .appear to. me - ‘40, support. the -
_ defendant’s case. It merely vules that the Prov1dent Funvls Actas .

;amended by ‘Act. IV of- 190% does not have a 1etxospect1ve effect, .

‘and. on . this’ ground alone- upholds " the ruling of Russell, J.,.

‘ Commlssmner in Insolvency (Whlch see V Bombay Law Reporier, .

‘page. 4:5)4) :5 o R s :

S ST (hsposmrr of the. questlon above stated the main- thmg
I beg to ‘submit is to -consider ‘what is .a" compulsory deposi?.

-~ Bection 4-of ~Act IX of 1897’ defines compulsmy deposit ”’ as a
: subscnptlon or deposw not- 1epa.ya.ble on demand or at’ the optxon
of:the subscnber, &e., thet is to say, so long as’ “the subscriber or -
-depositor remains in the serwce he cannot withdraw the deposit .

“and the’ Raﬂway Company Would not be bound to repay it to him; -
" the deposw thue remams compulsorlly a deposﬂ;. .Such a- dep051t
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1t is qulte concewable could nob be abtuched as'a, debt since so -
:longasiti is compulsory it does nob becomeadebt capable of being
abtached and - sold under the p10v1sxon§ of thc Indlan vaﬂ
Procedure Code e Ty e e R
se8 “I submlb, however, that es soon-as the employe ceases to_‘
be in’ the serviee by 1et1rement remgnahon or- dlsmlssal “he.
becomes under the defendant’e Provident Fund Rules entitled to
be paid whatever sum that is there standing to his credlb in the
P10v1denb Tund, less certain deductions to be made if any. " In_
“such a case the deposrt clearly ceases to be a compulsory depout )
"'as above defined and' becomes a debt payable on demand ‘or on -
- order and such as could’ properly be attached under sechon 268
. of Indlan Civil Procedure Code, "~ & =™ " - ~

%9, M, Justlce ‘Russell in his Judgment in 16 lelm a.bover'

noted in paradraph 5 of this reference, has come to' the same
conelusmn ‘and I mainly rely on. his rulmg in:. support’ of my

' oplmon in these cases, The. sume ‘standing to the credit of these

Judgment-debtors in the defendant’s Prowdent Fund have: become

" uneond;ltmmny pa,ya,ble to them ever smce they “left” the -

_ defendant’s service and to a demand by them for.pa'yment of the-
..same t0 them or.on their order to'a third’ person the defendant

_ could nob plea.d the provisions of the Indian Prov1dent Funds

Act.” “No more I- subxmt could the defendant do s0; as’ Garmshee’.

in respect of the same moneys which thle Court has attached in’
~due form. after the same "had ceased ‘to be compulsory deposits

“and had- become merely debts due from defendant to the sald"
Judgment -debtors,?’ : :

~The reference was heard by a Bench composed of J enklns, C J

and Batchelor, J..© . . o -

The plamtlﬁs in both the'c cases were absent

AN .

JENKINS, ¢ -—I am of oplmon that What ‘was abta,ched was

f. a compulsory deposut » and that the attachmenb was’ therefore_
- ba.d . » . X . [ N Y N o ’

‘Tbis suggested in the reference »thab the fund ceased to be a

e compulsory depos1b ” when the debtm lcft the service of the’
' Compeny, but I do not thmk th1s is so The deposu: wheu 1t;'
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was. made, wa.s not repayable on demand, a.nd therefore at thatf - loos:
vtlme WAas | “q- eompulsmy deposxt " and havma once. a,cquu'ed m :
'that chara,ctel with the attendant consequences, 1t contlnued (m B.B.EG - '
my opiniony to retain it .- - s - Ll . Ratuway

" That- this is'so. beeomes the ‘moro apparent When 1t jg, Coray -
:observed .that . the expression . compulsory deposxt ” s not
kmerely descrlptwe of the sum- depos1ted but . is & term of art,’_‘
~which by.virtue of leg1slat1ve provision” includes that wh1ch is
“not 'within its natuml meaning ;.for under section 2 (4~) it ingludes .
« a.ny contrlbutlon thch may have. been . credited in’ respect of,
and any mterest or: mcrement which may have acerued on, such L
,subscrlptlon or. deposxt under the rules of the fund,” - ,
Tt cannot be suggested that there is a change in the character‘ :
“of ¢ any contrlbutlon which may ‘have been credited” or
e any . intetest or inerement whi ch may have accrued » by rea.son:
“of the subscrxbels leavmg the Companys service : the verbal
argument which has' been -applied to ‘the deposit,. has no place -
* there.,  So far as. thc fund is. made up of these, elements it still is’
e compuls01y deposut 2 and I cannot suppose that ib ever was
mtended that the fund . should as to part be, and as to part not'»
be a compulsory deposite” - - S

There s nothmcr unrea.sonable in- holdmg the fund to be,
: exempt from attachment in the Gompany s hands, for it must be
remembered that it is the result of contributions made by the
debtor, not voluntarlly, but: under compulsmn The costs Wlll'
fall as provxded by the Act

. BATCHELOR, J.:—I agree. e
Attorneys for defendants MeésreI Crawford, Brown § Cos-*



	Page 279 
	Page 280 
	Page 281 
	Page 282 
	Page 283 

