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7ment1oned m the plamt specxhca,lly performed by the Srd - ™ 1905,

' .,’defenda.nt ’ o 'szn MAxG. .

- . Direct: the Srd defendant to execute a conveyance to.the = MED Dewsr °

; plmntn‘f in, terms ‘of the said. contract w1th1n 8 “months from Mk;c;mnn L

 this date and to deliver possession'to the plaintiff of the property . (HERAmL

. “forming the subJect-matter of.- the contract on” recelvmor the '

- amount of the purchase-money payable thereunder,: - @ " 7

- Plaintiff to have the. costs of hearing of this: ‘suit both, before

and after the review, from the: 3rd defendant except the costs

" of the review which shall fall on the plaintiff, - The costs - whlch

" the 3rd defendant is hereby\ adjudged to be liable to pay shall

"be the ordmary costs payable by a pa.rty added after the ﬁhng

_of the suit™ - . 7 -
L1berty to apply : ' -
Attorneys for the plamtlﬁ'-—Mesars. Malm, Hzmlal amZ Mody.
Attorneys for the defendants——ﬂ[essrs. Tyalys, Dayal»/mz aml

’ G’ompany.

Y . coe

'-7 -oR'Ic:["mL OIVIL;

quorc /S’w Lawrence Tenkins, K.O.T. E Olan Justzce, and )

Mr, Justice Batchelor. ’ o N
VAGHOJI KUVERJI (Dmnmm), Ammms,v CAMAJI BOMANJI 1904
) (PLAINTIFFS), REsPONDENrs*‘ . o o . Octoler 37

. .’1

Letters Patent clause 12—»5'mt for lanal—-Jumsdwtwn-—Leava qf'C’ourt—-Oause o
of actzon—-thle—Ajapeal Jrom order dwc/mrgmg summons, -

The plamtlffs asked for a declaration tha,t they were ent1tled to excluswe I
possession and' enjoyment of a fulao s1tuated outside the jurisdiction of the
.~Court and’ that the defendants had no rxght in or to the same. ~* They also -
: sought an mJunctlon to give effect to that declaration and flll ther pmyed that
: 1t might be declared tha.t they were the exclusive owners of the falao.

Held, that the suit was a suit for land and that under the ‘cireumstances the

Court had no jurisdiction to entertain-it. . . ,

Held, also, that.an appeal Lies from an order dismlssmu ad udges summOns_ ;
.to show cause why leave granted under clause 12 of the Letters Patent should

*'nob be rescinded and the plamt taken ofE the file. I Y E
PEPEED Appeal No. 1350, smt 716 of 1903, -

- 31.781-:—1
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 rescinded and the plamt taken off the file; ~ 1 ..
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Hadjee Jsmael H’adjee Hubbeeb v HaOZ)ee Mahomed Hadyee'Joo.mb(l) apphed'

" Under section 12 of the Letters Patent leavo-is only required When the cause of
actlon has arisen in part within the local hmlfs of the ordma.ry orlgmal 3ur1~1- .
“diction of the H1gh Court ; n every other case exther tho Lourt has no power_ :
" to grant leave oriti is’ unnecnssa,ry to obtain it. R ECT

A Gourt of Eqmty in England only assumes ]unsdwhon m relatlou to land :
abroad when as between the litigants or their predeceswrs -80ine prthy or
relatlon is established-on the- ‘ground. of contract, trust or. fmud “but in no
case does a Court of Equity entertain a suit; even if the. defendant is'within the
- limits of its ]uusdlctxon, where- the pm’pose is' to obtam & declaranon of title
to foreign land., - - - ORI

. Though it is a general prmcxpl@tha.t the tltle to land should ozdmauly be'
determmed by the Court within the limits of whose. Junsdwtxon it lies; it is, no
doubt open “to the Lewlslature .to- disrogard that -principle, But, the Courts
cerbamly would not lear ytowa,rds a constructxon ‘involving ‘that “result, where
_the words of the Le‘*tslature are fairly capable of & meaning in.conformity withy.
the general. prmmple The phrase  suit for land * in seqtion 12 of the Latters ‘
- Patent is by no Imeans limited to a suit for tho resovery of land “tho expression

" is nob to be remd with & technxcal 11mxt'mt10n, whlch l‘a.d never been assocm’ced :

w1’ch it .

" AppEALfrom an_ order by -Russell, J‘.,'dismis‘sinr? a Tudges'
. summons calling upon the plaintift to shew cause ‘why “leave ‘
- granted under the Letters. Patent . clause . 12 should _not. bev

lu e r~\

.. On the. 19tb Novem"eér, 1908, the plaintiffs ﬁled a smt agamst' '
the defend'mts’m the High Court a.skmtr for a. declaratmn that.
" they were entitled to the exclusive possessmn of a falao mtuabedf '
in the Théna Dl@hrmt and that the defendarits had no rxght to-the-
" said talao: - They further. prayed that. the defendants mlght be
restramed by injunction’ from drawmo' off the Water of the falao
 or mterfermg with the pla,mtlﬂfs’ enJoyment of or' control over it.
“The prayers m thls suit are fully seb out in the Judgment of the
Court. R ST ’

The plamtxffs, ea:-joarz'e, obtamed leave under the Le ters Patenﬁ
clause 12 to file this suit ‘in the High Court, Bombay, and on 1st
February, 1904, the defendauts obtamed &’ Judges .summons
"calling upon the plaintiffs to shew cause’ why the Teave : gmnted "
should not be rescmded and the plamt taken oﬂ’ the ﬁle.

@® (1374; 13 Ben, L B 9‘:
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Th summons came on’ for arorument before Mr J ushce Russell
Who, after hearmor counsel for the plamtlﬁs and defendants, passed
‘an order: on "the 14bh Apnl 1904, dismissing the summons: Wlthout
prejudlce to the contentions of t,he parties at'the hearmg

From thls Order the deiendzmts appealed

a.ppeal therefore hes.

- The foundahon of th1s it is ‘a questxon of ‘title and as. the;‘f
‘land to vyhmh ‘the questlon refers lies wholly outside the juris- -
jdletlon of: the - Coutt this Court-can. have no Junsdlctlon to- try the
“suib)? 'I.‘herefme, o Iea,ve is necessary: in this- , €ase - not- has the -
'Court power t6 grant 1b “Itis,admitted for the pu1pose of this.
“suit tha,t the defenda,nts ay ‘the time, of the commencement -of this -

"suit; were dwelhno w1t,h1n the limits of the onfrma.l Jurlsdlctlon_,

, of the ngh Oourt a,nd the only objectlon to the _]unsdlctxon is -

"_that the sult is one for.land

A ""C

Lowmles Wmh Strzmgman for - the "'respoﬁdents'-"-:-Th‘e ‘orderj'
passed in t‘ms suit”is not’ a final judgment as contemplatcd by

the Letters Patent and $0N0° appeal can lie from it.* This'is' not

a smb for land as it doee not “ask for- dehvery of land and the
(‘ourt is precluded by authorxty from giving'- -to- the Words any' )
.other mea.mng than this. - We rely on I’enkoba v, Zt’amb/m;z(’)

. .Dad’a&/zm Gﬂrsei/z@) Sorab/z Ve Ra#onyz‘”

'of thls Courﬁ’s orlrflna,l ]uusdlctlon allege’ that the defendants

. have recently been molestmo them in-their possess on and en-
2 Joyment. ot the talao, and . have been thleatemng to restore certem .

: connectlons,vand h'we been crlvmg" out that they the. defendants,
fare entltled ‘of, rwht to the talao. and to water therefrom for the

",purposes of- theu awn’ land and in parhculax have 50 given out
;.0 persons who. would other wise: have Become’ the leseees, farmers -
- or purchasers of the plamtlﬂs landq by Leason whereof the plamt-

u) (1372)9130111. H. 0 R 12 :";'-j.;i © usso) 14 Bom. 353
REENCE (1395) 22 Bow, 70L° .,

the appella.nts '--The order pa«sed by Russell 7. ” ]S
a ]udgment ae deﬁned by clause 15 of the Legbers Patenb and an_

g J .--The plamtlﬁs, aitel settmg forth their tltle to,,,f
'.':and possessmn of, a. cerﬁem talao sﬁiu‘lto beyond the local 11m1ts

251

* CAMAJI

~ igoa, ¢

‘ anon ';
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1904; . v1ﬁs have euﬁered damao'e. The plamb allcores that the dei‘endants V
» Vaguorr reside at Girgaam and on that ground claims. tlns Court has
O R Junsdlctlon and the plammffs thereby pray as follows —

i o “(a) That it may be declared that’ the phmtdfs aro entltled to the excluswe
" possession and en]oyment of the said ¢alao in plot No. 14 of survey No 27 and
to conttol the water connections therefrom. °
. (b)-That it may be declared that the defendants. have no nght in or to the
. sald talao or to take water therefrom through the said conneetions, 7 - .-
G Tha.t the defendants, their servants and agents may be resbramed by the .
injunction of this Hon'ble Court from I)nolestmg the plaintiffe in their possessmn '
" and enJoyment of the said talao and from in any way mterfenng with thesaid
stop-cock or other contrivance the plamtxﬁfs may hema.fter adopt for cutfing off |
’t.he connectxons betweon the said *alao and the lands of the defendants. e »:‘
(zZ) That- it niay be declaved that the plammfs are the owners of the la.nd
N beauno' survey ‘No. 66’ (3) and the ‘said-tank.and. the -gaid. water. connectmns N
" therewith and that they have the excluswe nght to manape aud mamtam the K
, sa.1d tank as aprlvate eharity, - . YT
(4 1) That the defendants may be restramod from proceedmg w1th the
" -said Sult No. 243 of 1903"in the First Class Subordinate J udge’s Court at Théna .
. pendmg the disposal of the- present’ suxt or untll the - Iulther order of thls
. Hon’ble Court and that 1f necessary but not otherwise the. smd suit may be
“transforred to this Hon’ble Court for trial or such other order may be made in ff
“the premlses as to this Hon’ble Courb may secm méet. ,f S St i
. (¢) That the defendants may be ordered to pay the costs of thxs sulb, a.nd
¢ (1) That the pla,mtlﬂ’s may have such further and of,hex rehef as the case
g may, req\ure , e :

On the 4th of February 19 041 the defendaﬁts obtamed & J udges
" summons calling on the plaintiffs to show cause “if any .why the
-’ Ieave to brmg this suit given ‘to ‘them under clause xii‘of the
B Lettere Patent should not be rescinded and why the plaint should
~‘nob-be taken off the file and returned to them and why the:said
- ’plamtlﬁ's should Tnob pay the costs of and’ mcxdental to this
- summons as-also- the costs 1ncurred up to dabe herem by the sa,ld

fdefendants. FE U S e W :

= Onthat Mr, Justice Ruesell made the. followmd orden ' “I do
order that the said Judges- summons be and tfae same ‘is hereby
. dlsm1ssed mthout preJudIce to the contentlons of the partles a,f, the
" hearing” - -

- “From this order the preeent appeal ha,e been preferred a.nd
we have i in the ﬁret place to decide whether the appeal will lie -
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Befqre Mr J ustme RusDell the defendants questloned the Court’ o
'-]unsdlctlon on two grounds, allevmg 1st that the svit Wa.s one for
Jland outside the _1ur1sdxet10n and - se(;ondly that they,dd not o
dwell- Wlthln the - ]urxsdlctlon, ‘and - the note of Jjudgment w1thv o
Whlch We have ‘been fufmehed shows that ‘on the - ﬁrst ‘point-

. Mr.J ustice Russell’was of opinion that the p]amtxifs were “reallyff

) seekmg a remedy in personam, and in. such case the leave was
'properly ‘granted. < o

'tentxon of the partles at the hearing.

Before s the defendants Bave a.bandoned “their. obJectxon to.
'the Jurlsdlct1on on the ground of non- re51dence within the juris---
‘diction, ‘and I have ‘recorded their. admlssmn aﬂ made through,'_

"bthen' counse] ‘Mr. Donald, in the iollowmg termis: “I.admit for

"the ,purposes of this suit that the defendants ab the tinie of the

commencement of the suif were- dwelling within the limits of the

’ orwmal jurisdiction. of the ngh *Court and my only obJectlon to-

the’ jurisdiction-is' fhat the suit-is one for land.” - . P

- From the note of his Judcrment 1t’15 apparent that on the .
. questmn whether the suit was one for land, Mr, Justlce Russell"
“has dec1ded adversely to the defendants, sotthat the dismissal. of

“the sammons has (so fa,r as Mr, Justice Russell is" concerned).'
“become .decisive. against’ the. defendants.v It thus falls within the".
'/ru]e laxd down: in- Hadjee Lsmail Had;ee Hubbeeb v. Badjes
: Maizomed Hazl;pe Joosub @ and (in my ‘opinion) an uppeal 11es e
- M. Justice. Russell ‘seems to- Thave- thouorht that this was a -
;Ci case’ where the - grantmg of - lea.ve would make a difference one'

way or the other, but it’ ‘really ] has nothing whatever to do- with

" the case, as 'ib.-has beén argued before us ; for if the suit i is one'v‘-
“for-land; then leave would be.of no avail, - It is sometimes over~
-looked that under section 12 of the Letters Patent leave is .only

' reqmred ‘where the ¢aise of action shall have arisen in spart
.W1thm the local hmlts of the Ordmary Orlglnal J urxsdxctlon of

a) (1874) 13 Bon L R. 91

- But, on the questmn of re31dence he came to no determmutmn :‘_
’statmO' tha,t at the trial the - defendants might - be able to show'u
_that they wete not residing .within “the jurisdiction “at ‘the
"mstxtutlon ‘of the’ suit. And it'was on this last ground apparentlyf "
that he dlscharrred the ‘summons without preJudlce to the con-f"

e88.

- 1004, 7
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_ ﬂ_ the I—Iwh Court. in hio. other case is there any powe1 or need to -
. Vaemost gne Xeave under the: section. . : e . S

2 g A:&;—h;:- oI this then'.a “suit foriland or other nnmoveable property

UERIEER Wlthzn the meaning of clause 12 of the Letters Patent 2. Ti,

,For the pla1nt1ﬁ's it is contended it is not;: masmuch as it =

i does not a,sk for delivery of the land, and it is argued that we K

. are precluded by authorlty from giving to the. ‘words ‘any other

- meaning than th1s -AsT indicated in the cour,se -of the’ argument

‘_’1f there i is.an actual dec1s1on, of this Coult to that. eﬁ'ect then we”.

- .abe bound to follow it whatever our md1v1dual views may. be and

'~.“,Whatever may have been decided in the Calcutte High Gourt Bol

It therefore is necessary to examine the authorlttes in detail; .

L The first case cited by the plamtlﬁ's is Yenkoba v, Ramb/uyz

'valad Amun @ - vshere it was held by Glbbs zmd Meh vill,

T JJ., tha,t a ‘suit” for the recovery of - a mortwaoe debt by the

';‘»"sale of: the mortfraded property is- not a suit for land . Wlthm

i‘ “the meaan‘ of section § of the Civil- Procedure Code ot 1859,

" Mr. Lowudes relies on the Words “ we think that a suit for land
isa surt whlch asks 'I'or dehvery of the land :to" the plumtlﬁ (e
But . the Words 1mmed1ately precedmg show that thls view was
based on a comparison of section 5 W1th seetxons 223 and 224 ol:'
the_ Aet which: epeék of a “décree for.a house, land or other
immoveable property

-“'Wé have no such- gurde in the Lettels Patent to the meamnﬂ'
“of - the expression suit for land, so that the determmmg factor'in’
“that case is absent from the present and the deelexon, standmg
alone, is "not. a decision by whlch we are bound in: conetruxnfr
,clause 12 of the Letters Patent..

~But'then it has been argued that thls reasomnrr was adopted
by Slr Charles : Sargent in délivering’ the Judgment of the Court
in; . Hs Slmmam‘ Makaraj Holkar v.: - Dadabhai (‘41), where 1t
Was,. held that in‘a su1t for spec1ﬁc pertormance of an a.orreement
imade in. Bombay, but relating to land situate outs1de the ongmal
_]urxsdlctmn of the. High Court, and to,. realize a mortgaﬂe debta
by sale of the land, the Court had Jurlsdlctlon. v

Tﬁe passaoe dn" Y enkoba s, case, ‘to ~which T: have alrea,dy
~refe1red ‘Was 1o doubt c1tec1 in the Judoment but only 'IS beuw

l“ -

' a) (18'72) 9Bom n 0. B. 12 m (1890) u Bom 359
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o detelmmatxon under the ("1v11 Plocedule Code oE 1859, I ca.h-v T 1g0s
;not ﬁnd that 16 forms a pa,rb of the ratio- tleczdendz ; -for thab I ' W
thmk is, to bé. found in the coneludlncr paragraphs.. of ‘the _)udg- T
“ment, where - it. 1s ‘pointed: out that, the suit ‘was'one, Whlch the
Court of unlty in: England- could-entertain even in the’ case of -
Jland” oub51de the limits of 1ts4,3urls(11ct1011, and that as the. High
Courts in Indm had-all ‘the. powérs of a Court of Equlty in’
Enoland for enforcma' ‘their. ‘decrees in penonam different .-
lancuace Wnuld have been -employed, had it been intended tO"‘f
exclude from the- Jurxsdlcblon of the Courb sults m personam as "
We}l as. sults morem.: )
By this: ratio deczdendz we are bound but‘ it falls very farv'
short ‘of affirming that ‘2 s‘uxt fm land. reans only a sult for the ~
recoVery of land: R : |
- The next demsxon to Whlch we Were refelred by Mr Lowndes J
1s “Sor abjz v. Ratt(mjz (1),_ where “it was ~held, followmg the ‘
Ilollars case, that a-suit for foreclosure -is not a suit for land-
W1thm the meaning of clause 12 of the Letters Patent. I do not-
thmk it i in. any way furthers the plalntlff’s contention,  .: '
There is. anobher ¢ase in: the. same volume to’ Whlch T may -
refer in passing; Balaram V.. Ramchandra @), where it was- ‘held
“that. ina: purtmon sult the Coult had no Jurlsdlctlon over land‘.
outmde the local limits.: RTINS R
Thls Was - no novel doctrme, for the” same view was explessed '
‘in- Ramc/umdm Vo Dadu ® ‘as- the w.]e that prevalled in the
Supremo Coulb. O : i
I willin the first place then apply the tesb proposod by er
Charles Sardenb and consider- whether this is a suity wh1ch
Would haveé been entertained by the Court of unxty in England,
§ Ain 1elat10n to land abroad, and for this purpose it is necessary tol
" for what it is that the pla,mtlffs pray by their plaint, .- -

e T -
- Camagg,

" Put. br1eﬂy 1b may- be said that first they ask for a declamtxon
that they: are . entltled to exclusive | possessxon and enJoyment of
_ the falao and that the defendants - have 1o right in or to the
‘same : ‘then.. they seek an injunction to give effect to that decla-
mtlon and then they pray for g declamtlon that they arei

S (1898) 2 Bom, 703, - SR ) (1598) 22 Bom, 022, -
o~ (‘3) (1861) 1 Bom, H.C, “R. Appx. lxxw e

R B
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_ 1904  owners of a.plece of Jand, The prayer for an m_]unctmn to
©Vasmoir  restrain another sult was apparently added la.ber a.nd need not
QAL:'AJ,’;" be considered. - . I S
- T "Bearing these pra.yers in mmd leb us now cons1der Whab is the .
'—']urlsdlctlon exercised by’ the Court of . Equlty in Dngland in
. rela.txon to foreign land. . e
" An examination of the authorztxes appeare to me to estabhsh
‘the proposition. that a Cotrt of Equity in England only assumed:
. jurisdiction in relation to land abroad,- whers as between the
litigants or._ then' predecessors some privity or relation- Was
" established on the ground of contract, trust or fra,ud but in no
case of which T'am awm'e has the Court of Equlty entertained a.
suit, even'if the defendant was within the limits of its Jurisdie-
' tion, where the purpose was to obbama. declaratlon of tltle to :
forewn land. S '
. The hmxtatlon which T, have here suggested ds, I thmk
“justified ‘by the decision (to cite one case from many) in “Norris
' v. Chambrés ®, and is in accordance w1th the opmlon expressed by
- Kay; 1., in Grakam v. Massey @, - - :
Even in Penn v. Lord Baltimore ®, the 1ead1n0' case on thls :
subJect though specific performance. was decreed, on more mature
- consideration’ Lord Hardwicke omltbed from the decree a diree~
- tion thatb the defendant “ ehould quletly hold a,ccordmcr to the
. articles.” : A
- The point I am now dxscussmcr mvxtes reference to tbe decl- k
sion of the House of Lords in Brttwﬁ Sout/z Afmca C’ompany v,
C’zzmpanﬁm de Mocambigue ¢, A
The reliefs sought by plaintiffs in that a,ctlon are descmbed by
: Fry L, J.in Oampanﬁza de Mocambique v. British South Africa
Company - as follows 1= first, a declaration ‘of their- title; -
: secondly, an injunction to support and give effect to that declaras"
-~ tion ; thirdly, damages for trespa,ss to the land a,nd fourbhly, an.
"injuntction to prevenb future trespasses.’’. ~
- The land, to which the action - related was ‘in South Afrlca
: The case in the ﬁrsb instance came before a Dwzsmn Bench

(1) (1861) 29 Beav 24:6 ;3 De G F, & J. 583 (3) (1750) 1 Vesey (Sen) 4&3 a.t p 455
@ (1883) 23 Ch, D. 743 ab p. 747, . O (1893) Al C. 602, . )
o @ (1892) 2Q. B, 858 at p 406, . R
~ . ,
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.W lch srtbmg as ) Courb vested W1th all’ the Jurxsdmtnon of a . )04,
Court of -Equity, held ‘that the ngh Conrb will not entértam an .
ac{uon for drrectly determlmncr the title:to- land ‘in'a forelgn
country. ‘An’ appea.L was preiexred against: thls decision; but in ;.
* the course’ “of the a,rgumenb ‘the plmntrﬁ”s clmm “for & declaration -
of tltle and | an 1nJuuct10n'\va.s abandoned

*The Court.of. Appeal decided on the resb of thé case” m fa,vour -
of the plamtrﬁ's, who thereupon appea.led to the’ House of Lords,;‘
Where 1b wag" held that . the Supreme Courh of’ J udrcature ‘has o’
Jurxsdle{nou 0" entertam .an actlon to recover damages for a”
trespass t0 land “situate ‘abroad.” In the course of his Judgment_.;
Lord Herschell refers, and, 28 it appeara to* me, ‘with’ a,pprovel =
to the admlssmn“by the plmntlﬁ's that thie Court could- not-make’-
a; deelara,tron of title or ‘grant-an’injunction to. resbram trespa,sses :
m rela,tlon to ]and abroad (see. p. 624)..

CA)IA)I

He goes “on’; to deerde asa pomb ‘not “so- obvious, - that the*
plarntlﬁ':, coirld not even recover damawes fora trespam to foremn .
land where’ the title was’ ‘in questmn, and bases ‘that declsron on’
general consrderatrons, Whlch should’ make .us ‘pause before-we
plece on . the “words " 84t for laggd a conshruebren that mrghb‘»

- requlre s to. declde the title fo land abroad. SR e

- Mr. Lowndes very. farrly admrtted thab 1f hrs argument be :
correcb then thrs C'ourt would have _]uusdlctlon, and would be‘,
bound to. entertem & smb framed s thrs is," wherevor the landf
mlght be- eubuate whether in Bengel or even in Bngland And yeti

" it.is ‘elear from bhe a.uthorrtles I have crted that' the Hrgh Court:‘
~in Englend could not entertmn a smrlar suit a3 ‘to land situate
here

U If therefore e accepb Slr Cherles Sargent’s test ‘that it
i could not have been intended to exclude from the jurisdiction of’
the Hrgh Courbs guch- suits . personam as-would have been
entertmned by a Courb ot Eqmty in’ England in- relatron to land
- “abroad; it is. clea.r thab ‘no.’veason exists for holdlng that a suit,
“framed as this is,- musb ‘he reo'arded as within - our Jurrsdlctlon,.
though it relates to land outside our local lnmts. SUIRY
Iudeed Sir. Arthur Strachey in* Somlm ) case goes 50 far as to
say that it was part of Sir Charles Sargeat's ratzo decidendi that

the ’r’remerq of clause 12 « mbended to exclude t'xom the Courb’
B 1731-2 :

)
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Juusdlcblon only such smts 1elatxn0‘ to land as, 1f brought in -
Encrland the Courts would heve refused to: enbettam on the
o'round that the land was s1tuate abroad 3 A

Tt is not nécessary. for me now to consrder Whether thls i an’

* exact representation of Slr Charles Sargent’s ratio deculandz but .

st certamly fortifies my view. thab there is nobhmg in that mtzo

a',’eczdefzdz, which: compels*us now to exclude the present sult from

.the’ category of suits for land P
Tt therefore ‘comes back: to- thls ‘on the true constructxon of

clause 12 of the Lebters Patent is this a;suit for land P

Though itis a general principle that the title" to ]and should',.
ordmarﬂy be detérmined by the Court within th 11m1ts of whose
** jurisdiction. it" les, it no doubt 1is open to the Legrslature_to.
dlsregard that principle. . e L

: . Bub the- Courts certainly Would not lean towa,rds o construc~ :
tlon mvolvmg that vresult, where the words of the Legxslature ‘
-are fairly cupable of & meamng in conformlty Wxth the - weneral'
prmmple S - L RO

- :Now'T know of no uszme of legal phra,seoloo*y, w 1ch at the'
date of the Letters Patent would limit. the phrase‘“a smt Sor
land ”? elther in England or the" old ‘Supreme Court here toa surt
 for the recovery of land.- It cannot e suggested that the use of

. the expression smt Sor land in section 5 of the Civil Procedure

+ Code of 1869, 83 mterpreted in Yenkoba’s caseﬂ) throws any lrght’.
“on tlns for that is an Act to simplify the procedure of Courts g
 The proceedmo for the dehvery or recovéry . of. Iand Was both -
% in England, and in the Supreme Court, ejectment, a.ud if it Was'k'
mtended to refer in clause 12 only to_suits for the" recovery of.
land surely the framers Would have used the upproprxate’phrase
oi a smt in e]ectment. , - . ’
The reasonable mfereuce, therefore, as 1t seems to" ‘me,"is ‘that :
1t was not inbended that the cxpression ¢ « sult for land ” was to be
“read wrth a techmcel hmltwtlon Wh1ch never had been assoolated‘“

Takmg the Words therefore in then fmr natural meamng, Lcan-“’»

4 there bo - any . doubt. that, this 1s a sulb for land ? - Tts lea,dmg"

purpose xs to esbabhsh 3 title to possessxon of ]and and to seeurei,
T e72)9 Bom, L G R, 1?.
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'that possessmn from molestatmn and it is nnportant to note . 1904, »
that thls claim is, ba.sed not on- any contract, ‘trust cor. fraud or“ . Vaemodr
'any circumstance giving rise to pr1v1ty between. the ‘parties, but ‘c u?mr

s brouO‘ht to . v1ndlcate rights. resultmg from. ownershxp and‘;-
_fpossessmn alleged to be with’ ‘the plamtlﬁ‘s. AL
"~ The~ plamtlﬁs do not even ask- for. damages bv reason of'.f
.trespass, so-that we- ha,vc not’ to consider What ‘would have.been "
the: -result in ‘that case: thelr prayers are - dlrectly concerned "
“with- the land. itself and are so framed as in my oplmon to
- constitute this a sui jm laml Wrthm the meanlng of clause 12 ot_’r,
: the Letters’ Patent ' : ‘ : . -
: - The- result is that- the appeal must be allowed w1th costs '
: throughout. -The plaint will be rcturned to.the plamtlﬁ‘s wh0' :
) w111 take such other steps as they may be advised, - S
Attorney for the appellants : Mr. B. Rayﬁamyya
Attorneys for ‘the’ respondents Messrs..Ardesﬁw,' I{ormas;z, v
Dms]uz & Co.. - ' '
CWELy w. R

-

‘;;" ORIGINAL CIVIL

quore Sw Lawrence Jenkms, K-C’ I E ", O’Inef Justwe, and
LA Mr “Justice Batclzelor

, = T 1904
VEERCHAND NOWLAA AND: OTHERS - (PnAINTIrFs) 2, B B & G I o Octobu (;
, P RAILWAY ﬁOMPANY (DEFENDAMS)*

DOOLA DEVICHAND (PraINTIFF) -v._B.' B, & C I RAILWAY
K ) . -«\_» ‘ COMPANY (DEFENDANTS)* - .

‘ Pr ovulent .Funds ACtx(IX of 1897 as amended by Act v of. 1.903), .sectwns 2
NN 4—00m_pulsory dchszt—P7 ovident Fund~ Contributions by a railway, -
'fj servant—Lzabzlm/ of the contributions to be attacked on the servant’s leav-

 .ing the Company's service —Attacﬁmrmt-—Owd Proeedure Oode ( Act XI Vof
1882), section 278. -

The contrlbutmn whmh the employc of a leway Compmy mmkes towards
‘the Railway Provident Fund governed by the provisions .of the’ Provident
Tinds Act (IX of 1897), isd compulsory deposit” ‘within the meaning of sec- -
tmn 4 of the Provrdent Funds Kct (IX of 1897, a3 amended by Act v of 1903) _

e * References from the Court of Small Ca.uses ab Bombay in umts Nos. 1]952 of“.
1004 nd 12358 of 1904, " [ ~ ‘
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