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. Relief Act (Act I of 1877), section 22—Puichase at Court-sale—Purchase -

i subject to subszstmg equities~Right, title and interost of judgment. -debtor,

_ The plamtlﬁ' sued for specific performance of an - hgreement . whoreby he

fa.ther of ‘the first defendant and the husband of the second defondant agreed to
_sell to the plaintiff 500 square yards of land fotmmg part of _property consist.
img of -a'chawl: and vacant land ‘The agresment was dated the 20th of June;
- 1901, and the suit was filed on the 30th November, 1903. The third defendant
,purchased the entiro property at a Court- sale ih executlon cof & money doeree

_obtained by the cxedltms of the- original . vendor ag‘unst lm estwtc He had
. notlce of the plamtxﬁ"s elaim. - - - e L. ,

Eeld, that, oven if a purchaser at a Oourt—sale purchases thhouhnotxce lm )

. can only buy what the Court could: sell, 4, ¢., tho ¥ight, title and. interest of the

_judgment-debtor, as these existed at’the date of the -sale, and s these could

have been honestly disposed of by the judgmen‘c debtm hxmself Sobhagchand '
':_ v. Bhaichand®, followed. -

" Held, further, that the. purchase by the tlnrd defenda.nt was - subgect to the
equxty in favour of the plaintiff to compel speclhc performance, unless that
equity had been lost by the plaintiff.” .Tho third defendmt dld not plead dehy
as o defence or raise a specific issue on'the point.” ' '

- Held, ﬁle purpose of a general issue is certmnly not th\t pleas should be
allowed under i6 which are not clearly included in the othier issues, but only to

_deterinino the kind of relief to wlnch a plaintiff is- entitled a9 the Tosult of the
findings on the issues preceding it. ~ When, however, a docree for specifie perform. -
“ance is- sought it is the duty of the Court to see, whethex having regard to the -
Judicial discretion vested in it under sectlon 92 of the Specifio Relief Aot (Act I
“of 1877) it onght to be granted.
- Tho - proper issue to’ be vaised in such 8 case is—¢ Wbether the plaintiff’s
' delay hag been such as to show that he had lost his right by wawer, a.bandon-
‘ment, or acquiesconee " -
Laches 0 bar the plamtlﬁ’ rlght must amount, to Waiver, abandonment, or
acquiescendo and to raiso the presumptlon of any of thase, the evidence of eondunet-
'_musb be plainand unambiguous, - -
< The plamtlﬁ' sued for the- specxﬁc performance of an agreement,-

: Td'lted' the . 29th June, 1901, wherel)y the father of the ﬁrst

. *Qxlgllml Buit N6. 723 of 1903
- ®)-(1882) 6 Bom. 193,
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defendant and hhc husb‘md of the second defendant one Jﬁbmlum rj 1904-
Sumar, aﬂreed to sell" and the plamtlff agreed to purchase apleco : M‘
of Iand measurmg 500. square yards situate at Didar Road.. . .~ E» DEWJ!

The vendor: Ebr alnm Sumar died very shortly aftel the s MAuo\mn :
executlon of the. acrreement Ho left his son and widow his- only BoRaRn.
helrs and. legal 1eple°,entahves - As the son (the first defeudant) _

“was ot the time of his father’s death an’ inmate of Hor. "V[agcsty 5
,uaol at Yerrowda, the- plmntlﬂ' éndeavoured to get tho conveyance
executed by the | widow and a brother of the deceased But tho
1a,tter declmed on - t.he -ground _that he had no. intevest in ‘the
propex ty and ‘had no.authority “to act on behalf of tbe ﬁxst
_defendant’: The plaintift accordingly “took no - fulbhex step until.

the relea.se ‘of the “first defendant from gaol in _March, 1903.”
In~ t1~e me'mtlme certain’ creditors of I]bralnm Sumar ﬁled a.
smt agmnsb his"son and WldOW praying inter ali 2 for the’ admlms-
tlatmn of: the’ estate of the said Ebrahim Sumar;. In that_ sult
Mr, Macleod was appomted a Receiver. On lear ning of his a,ppomt-
ment the plaintiff in this suit requested the Recen er. to convey'.
the property to him.- - This Mr. Macleod stated he had no:power
to.do; “The ereditors subsequently obtained a money—declee only,’
and no order for, the adnnnlstratlon of the estate ‘of Ebrahim’
Sumar. ‘was made.~ The’ décree *was dated the- 25th Januaxy,
1902 After the- release of the first defendant from gaolin Mareh,
1903, the: plamhff ‘repeatedly called upon “him- to cumplete tho
‘sale. " The second defendant however had re-mamed in the mea.n-
txme and her Whereabouts was . fiob known. * The* first defendanb i
however promlsed to. obtmn letters of adnmmstratlon to the estate .’
of Ebrahim Swinar and thcn to convey to the pla,mtxﬁ' as admi-
nistrator. Thxs howevex he did not do.:>In Septembel, 1903, -
‘the plamtlﬁ‘ ‘gave instractions to his Solicitors, to file & suit* for -
speclﬁc pcrformance, but this suit was abandoned at the solicita~- _
“tion of the. first dutendant who. renewed his promise fo.obtain
the: necessary letters of adwinistration, - On the 12th of Septem-
“ber, 1902, the. cledztors in execution of their decree attached the -
immoveable property of the deceased Ebrahim. Sumar, including
therein the- property the. sub]ect-mat.ter of the a.vreemeut for sa.le_
tu the- plamblff. L v

* The plaintiff. alle ed that he leamt of th1s attachmenb only in .
Novembel, 1903 ) When the pmpel ty. was advertlsed for sale, On )
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~the 16th ofl N ovember he wrote to the attormes of the a.ttachmo
credltors mformmg them of the acreement lemg in hlS eﬂ'orts :
" to effect a8 stay ‘of the, sale of the. property agreed to be’ sold to
him, the plamtrﬁ' ﬁled ‘this -suit on the-80th November, 1908,
' agamst the first and second defendants.
.. The sale, of the entue property took- place on the 1st of Decem-
' her 1903.- At the sale- the plaintiff distributed hand -bills in-
» formmg mtendlno' bidders of . the agreement. of sale to him by
. Ebrahim Sumar of 500 : square yards, parb of the property put up
- for sale. . The third defendant purchased the entire property at
* this auctron-sale The. plamtrff called_upon him’ to ‘convey the
N 500 squa,re yards, part thereof, to hxm. -On his réfusal to.do so
’ he wag added as a defendant in this suit.

Nelther the first nor the second defendant ﬁled any wrltten
statement nor did they appear. at the hearing, . The. third
defenda.ut by his written statement put the plamtlﬁ‘ to the’ proof
.of the agreement for sale. He admitted notice of the plaintif’s
clalm at the tifde of his purchase at the auctron-sa.le He further
pleaded that the ‘alleged: agreement_of sale did- not create in the
plaxntﬁf any interestin the dlsputed property, ‘and’ that he had
“acguired under; the Court- sale a porfect title to the property. .

_The following issues were rzused -

'r 1" Whether the awreement of the 29th of J une 1901 created

.any and what. interest i in the drsputed property ln favour of the
: plalntrff P

2 Whether ‘the sa.le to. the 3rd defendant under the order of .-
:the Court is not binding on the plaintiff ?: Y .
.8, . Whether the agreementi.of the 29th of J une- 1901 Was
'e‘zecuted by Ebrahlm Sumar in fa,vour of the pla,mtlﬁ' 7
{147 The general issue.
;- ’During the cross-examination of .the pla.mtlﬁ’s agent ‘Counsel
fer the defendant put-certain questmns only relevant-if an issue as
to Iacheg had been rafsed, " The plamtr& obJected on the ground '
“that the ‘point” was tiot “raised by the’pleadings or issues. The
'cross-e‘zammatlon was allowed to proceed on the crround that the
suxt being one for specrﬁc performance the Court had to exercr«e
d D Ju(hcral dxscretlon.
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Roberleon Lownde.s Wlth hlm, for the plamtlﬂ'.

;~w1th actual notlce of the suit and the claim upon which - the suit

was :Eounded “Werely on | Mot Lol v. Karmbuldm(l) Lakshmandas
; Sampcﬁand v. Dasrat®, Parvati v. Kzsansmy(a‘ Kunln Unmah v,
Amed®,” "The mlctxon purchaser could only. purchase what the_
) Judgment-debtor if ahve could have honestly sold, . .Bapuﬂ, Balal
R Sniyabﬁamaba i®, The sale must be taken to have been. subject
Ctoall exxsting equztles, ) Solzéayc/mnd Gulabehand V. Bﬁmcﬁam]@) -

" There is no difference between a purchaser at an execution saleand

‘an; ordmm:y assignee, Rajaﬁ Enag/et Hossain v Gzrdkaree<7)

Kz.s%an Lalv. Ganga. Ram(s' Ram Lochun- Sircar v. Ramnarain®,

'fSections 54 55 and 91 of’ the Transfer of Property Aeb section.
27 of the Specxhc Rehef Act, and Collett on Speclﬁc Performance,_:"

(3rd Edn ) p. 226, wore referred to.

Bﬁzmdarkar Setalvad Wxth hxm for the 3rd defendant.:
:: The aoneemenb for sale did not of 1bse1f create auy interest in,
or. charnre on, ‘the property, sectlon 54 of the Transfer of Pro-

fperby Act.; Thele has been’ great. delay on .the part. of plam(nﬁ:
ot sufﬁelently accounted for,. "The Court. will .exercise its discre-

vtlon and refuse tqdlrect qpeclﬁc performence.

v

CHANDAVARKAR, 7. -—-Thls smt was® brought on: the -30:h - oi}
FNovember 1908 to enforce the. spemﬁc performance of a coutract-

to sell certain land, executed by one Ebrahim Sumar, deceased;

“on the -29th. of June 1901. - Ebrahim Sumar havingdied -in.
& abou(rAuousb 1901, the suit has been brought against: his- gon -

@ (Mahomed Ebrahlm) as-the first defendant; his widow as the
2nd defendant, ‘and the 3rd defendant as purchaser of the pror
perty at-a’ Court-sale “of the 1st of Decembei 1903 i in -oxecution

“of-a money-decree -obtained’ by the deceased’s creditors’ agamst'

=(1>(1897) 25 Cal,; 1700 - (6} (1882) 6 Bom. 2490,

) (1880) 8 Bont, 168, - (9 (1882) 6 Bom., 193 at . 207
€ (1882) 6 Bom, 567, @) (1869) 12 Moo, T, A, 364.
L(ﬂ (1891) 14 Mad., 491, _ () (1890) 18 All; 28,

) (1877 78) 1 Cal, In R., 296, at P 306.

rst issue is unnecessary and does nob arise in the case. " As.’
to the- second issue this was the case ofa purchase. pezzdmte lite
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hls estate, . One of the issues m.lsed m the case is; whethex the

- agreement; ‘of ‘the 20th of June 1901 was executed by Ebrohim
- Sumar in favour of the plamtlﬂ" ‘On that pomt ‘there is the
- -evidence of Mahomedbhoy Bhagubhai, Narottam Bechar, and

Nanalal - Parbhuram. - Upon - that -evidence,. ihich, I’accept as

trastworthy, and. which has not been. ¢ither shaken in -cross-

examination or- contradicted, I hold that the awreement -sued
on is proved I find the third issue in the aﬂirmatlve. i

“ The effect - of such an agreement is tha,t it.gavé a pelsonul
nghb to the. plaintitf agamsb his vendor; or -his' assignee.-with
notice, to compel ¢ither by a suit for spee’ﬁc performance to
perform. the-contraet ; but he has 1o direct right over the land: .
s.. 54 of the. Transfer of Plopelby Act & Maﬁadea v Vasude J.
Kzrtokm(l) The hlsﬁ 1ssue, therefore, must ‘be found in the
co'atlve I could not. understand at ﬁrst why thls issue ‘was
raised at all by the Brd defendant’s Counsel Nexther the
plamblﬁ by his pleadmvs nor his Counsel in” opéning his case -
cla.lmed a direct rlorht over ‘the land by -reason of the aureement -
At the time T was asked to raise.the issue- I mtlmated to the-
defendant’s Counsel that it did not seem to me- to anse but he
a.ssured me.that he_ would, later on make it clear why he wanted it.

-So 1 allowed the i issue to be raised. . But his subsequent argument

showed that he laboured under the erroneous: - impression that, -

-beca,use aecmdmg to s. 54 of the 'l‘xansfel of” Hoperty ‘Act -such

an agreement did not, of itself, cereate any mteresb in, -or chalge

on, the property, therefore, ‘the plaintiff had no rwht to brmo

t}ns suit for specific perfor manee, .. © . - : <
-The:3rd defendant purchased thls pmpelty on the 1st of-

‘:_December ]903 at a Court-sale in execution of a money-decree
‘obtained by, the deceased Ebrahim Sumat’s creditors against his
estate, represented by the 1st:'and the 2nd ”defendanh (the de-
‘ceased’s.. son - and ‘widow respectwely) 'I‘he 3rd defendant’
“purchase took place whilé the present; suit was’ pendmg ; it was,

therefore, a purchase. pendente lite; and; -the’ fact that the ‘said

'defendan’o purchased at. & Court-sale]is nob sufficierit to-take it

out of - the law ‘relating to pu1chasee vﬂnated by lw jaemlens

-}Byram/z v. Ckumlal“’)

m (1898) 23 BOm, 131. , @) (102) 27 Bom,, 268 5 Bom, L R, 21. -
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_\,mether, the 31(1 defendant cannot suc0°ssfully contend that 1004
“he: purchased Wlthout notxce of. the plaintiffs contract.. In the’ 'W
third- paragraph of his written statement, he admits that: _]uat 4ED DW‘“
hefore the, auction-sale " the plaintiff had circulated’ ‘among the - MAKOHED
mtendmg bldders, of whom the defendant was'one, prmted notices, - mnamae.
jnformmg them'of the contract andof the present $uit.” Moreover;
“even .if the 8rd defendant had received no.such. notlce but
;h&d purchased in-complete ignorance of the plaintif’s contract, he
“as Court. -purchaser ¢ould . buy only what the’ Court conld ‘sell,
e, the .right, title .and - interest of the Judgment debtor, a3
‘these ‘existed. at the date ‘of the sale, and as they could have_:
been ﬁones!ly disposed-of by the judgment-debtor himself, had he -
been.alive at that date, or on his death by his heirs, . That has-
- been held to bc the law by a full Bench of this Court, in Sobhag-
_clumd LV B/mzclmnd(l’ where it was said :~“ When the Court'
- sells the rwht title'and interest of: the Judgment-debtm in pro-
perty...’..‘:...lt ca.nnob be . regarded as selling’ more than the
- judgment-debtor, could himself honestly sell. He could honestly
sell only. subJect t0 any equities existing against himself on the
‘properby. sreverThe Court cannot be deémed to do that which would.
be a fraud 1f done foy the Judgment-debtor * 'This was furthet held
to be the’ settled law of this Court by Farran, C. J., and Candy, J,
.in Mayanlal v. Slmkm Girdhar®, Tt follows, then, that the 8rd.
- defendant’s purchase is’ subject to’ the equity in- “favour” of the :
plamtlﬁ to compel specific. performance of the contract- enteredﬂ
' mto by ]]brahlm Sumar, unless the plamtlﬁ has lost that equat.y
. on ‘50mMé uxound on Wlnch the Court, actmg under &, 22 of
‘the. Specxﬁc R.ehef Acb in the exercise of its dlscretlon, sound f

.and.reasonable, g cuided by ju dxcml prmc:ples, declmes tp decree,
v speclﬁc performance.. -

" The ground here alleged is the long delay, amountmg to laches, )

- on the part of the plalnblﬁ in instituting this suit; At the outset -
T ought to; -mention’ that no issue, involving this ‘point with
“sufficient clearness 50 as to be an intimation to plamtxﬁ’s Counsel,
’ .was raised by the 3rd ‘defendant’s Counsel, It.was orﬁy when
the latter comménced “in the cross- exammatxon of the plaintiff’s
i atfent to ask quesbmns suggestlve of dela,y that I mqulred ubout

W (1332) 6 Bom, 198 6 p. 202, e (1897).22 Bom, 945,
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< 1904 their relevancy. _The learned Counsel replied that. he intended to
J'm Mamo- rely upon ‘the ground of delay but Tibrought it to his notice that
 MED T‘m - no issue clemly involving that ground had been raised.” He urged
J%foéfﬂ that the 2nd issue involved it ; but that issue merely was ‘whether
ST the gale to'the 3rd defendant under the order of the Court is nop:
~binding on the plaintiff ’—~meaning that beeause the 3rd defendan(-;_ :
‘had purchased the property at a Court-sale; under the’ order of the,.
Court he.had taken it free from all equltles in plmntlﬁ"s favour :
When I explained: that to Counsel, he said bha,t thy ‘general issue
_wag". sufficiently comprehensive to cover *his point, But the
purpose of a general issue is, certainly not that. pleas should be
~allowed tnder it which arenot clearly included in the other issues,
but only to determine the kind of relief - to which a plaintiff is
ent1tled as 'the result of the findings on the issues preceding it.
As, however, the 8rd defendant’s Counsel seemed to have raised
his iscues under .a mlsapprehensmn and the suit was one for -
specxﬁc performance, in which the Court has to' exercise its
judicial discretion, I allowed him' to progeed with his cross-
-examination.” Though he ought to: have ralsed a distinet issue, it
was’ equally ‘my duty to see whether havmg regard ‘to the
Judlcial discretion vested in me unde1 section 22" of -the:Specific
-Relief Act, this was &’ edse in whlch T cught to decree: speclﬁc :
performance. Though' Counsel are responsible - for. the_issues
ra.lsed the responsibility is not solely thexrs, it bemg, Y] pomted
“out by Westropp, C. J., in 4paya v, Rana®; indeed a part of the'
"duty of the Judge, who settles the i 1ssues, 40 ascertain as clearly
‘as :he can, on. inquiry of the parties or their pleaders, the real
_points in’ dispute between them. .Accordmcrly, I intimated to,
-Mr. Robertson, plaintiffs Counsel, "before. the trlal proceeded,
that he would have to satxsfy mo that there had’ been no
unreasonable delay, amounting to laches, on his client’s part. -

+ [His Lordship then discussed the question whether the conduct
of the plamtuﬁ‘s amounted to laches, and came to the conclusion
that it did.. His Lordshlp then proceeded ] ;

1 must therefore, disallow thae- prayer’ for speeiﬁc perform- .
“gnee. . The 3rd defendant’s ‘Counsel has admitted the liability
“of-the .property in the hands of his chent to a charge for the

@ (1879) 3 Bom 210 at P 213.
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ff_'payment ot Rs. 200 (W1th mterc%t) pald as earnest—money by the =
‘;:pla,lnuﬁf to the’{. deeefxsed I}bmhxm Sumiar -af the time of the

ceordingly. there will be a decree in plaintiff's favour

.ito* that, extent :No peraonal decree has been asked for ag against
“the. lst and. the 2nd defendant for that amount. -Even had oneé -
‘been: sought- no sueh .decree could have been passed against

',,elther There 1s ns’ evxdence to  show . that -either ‘of these

. defendants has recewed any. assets of the deceased to ‘make him".
“or her hable to- that extent.. In- fact, in his . plaint the plamtlﬁ' .

_has (:Lumed 1o. more tha,n specxﬁc performance aoalnst them,

Ord er that pla.mt\ff S pra,yer in hlS pla,mt for speclﬁc performance .
of the ‘agreement (Eixhibit A) of the 29th of -June, 1901, be -

d1sa,1]owed

Declm-" that the  property - ‘mentioned in- “that agreement is

_"sub.]ect to a charne for the> payment of Rs. 200 with interest at’

"6 per cent.’from the date of the respeetwe peyments up to the
: (late of pa,yment to the plamtlﬁ' '

Order that in default of payment of the said amount by the

. 3rd defendant to the plemt1ﬁ' within three months from the date’,
~of this . decree, ‘the . said property be sold. by order of the Courts
and . that out “of the. net proceeds of the sale remaining after -

) deductmg the 'necessary ‘costs, etc., of the sale incurred according
-to law, ,;Rs 200 be paid to the pla1nt1ﬁ' should the ‘net proceeds

‘realise & sum in excessof that. amount; and the balance be pald to

the- 3rd defendant Should the net procecds be equal to or less
"than' that. amount, dxrect the amount to- be paid to. the - plaintiff
: and enter satlsfactlon of the decree

0rcle1 that the pla.mtlf.? do pay the costs of this suit to the 3rd -

defendant

“The- plamtxﬁ' subsequently apphed for a review. whxch was
_ gra.nted on the- grounds stated by the learnéd Judge in the ]udm
‘ment. below " The Coutt on the further heanno- raised the follows
ing issue.::

acqmescence ‘? »
B 16497

- ‘,}\’Vhether the plamtlﬁ"’s de]ay had been such as to:
- show that he had lost hlS -right by Walver, abendonment or
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Robérison for p]aintiﬁ'
The eqmtable doctrme of laches ond acqumScence does not
apply to suits for which a perlod of hmltatlon is provided by the
leltatmn Act. Z?mm Rau v. Raja Rau“) Pollock on I‘raud
Tadore Law Lectures, (1682) p- 79, Whitley Stokes Vol Ip. 933
‘As to the exercise of the discretion vested in the Court«—ﬂlo/mnd
Lall 7. Uﬁotay Lall Eyzr(ﬁ) referred to. Mere ]npae of time is
no ‘bar in equity. any toore than in Law. Penny v; Allen@
,Duke of Leeds v, Farl Amherst®, - In any- event the period
dunng whwh the first defendant was. in. gaol and “the period.
~during “which he put off the - plaintiff after ‘his reléase ‘should

~be excluded. . Southeomb V.. The Bishop of - Exeier“’ Mcmurray
y. Smcm@)

Setalvad for third defendant.

When a person is obliged to apply for the pecuhm velief
aﬁ”orded by a Court of Equity to: ‘enfarce” the' performanee of
“an avreement there must be 1o umemonable delay Clarke
v. Hart™. Here there has been culpable delay “He also cited

Lev Y. Ve Slogdm(s)

A CHANDAVARKAR J.:—In this suxt in which-T had dehvered
my written _]ud«rment on the 12th of Septembex -1904; declmmrr
“to pass a decree for specific performance in fa,\our of the pla,mt-
1ff I allowed a review for the following reasons, ' - »
I had based my judgment on two p1mc1pal gtound._ .-—(l) that '
the plaintiff had lost his right to specitic performance by delay
amounbmgto laches ; and (2) that it Would be a hardshlp on the
3rd defendant if he were deprived of’ the propelty in’ dlqpute,
“which he had putchased at a Court-sale in execution: of & decrec
obtzuned by certam credltors of the plamtlﬁ’s vendor, ]‘."ibra.hlmvT
Sumar ) . - L DI T
.~ The first of: these pomts ra.1sed a questxon of law dcpendent -
upon tho facts and at the prakus tnal Mr. Roberhson for the

j’jm (1864) 2 Mad, H o R, m R va<4) (1846) zpmuxps:w.

@ (1884) 10 Cal,, 1061.. [ lc O (1847) 6 Hare 213,
./® (1867) 7 Deg, M. & G 409 at.’ '@ (1863) T R, 5 Bq. 527,
©oped26. ST ) (1858)6H L. 633 at p. 650.»'

® (1898) 1 O i 478 ot ps 48"
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plamtlﬁ' argued thic' questlon of law ver y briefly. and ulged tha.t"" - 1'904.‘_
-upon the facts the delay was not sitch as to depmve the _plaintiff ,m*
“of hls r1ght to spec1ﬁc performance. “In askmw me’ ’oo review my ~MEp an:;
Judument ‘Mr, Robertson represented ‘that he had more evidence Mmznm
‘to call than had been given to explain the. delay but that he had “Esesmy,
“nob: tendered it because he had been left under\ the i impression
that T was satisfied with the evidence .given. So. far as I was"
concerned there W8S N0 reasonable ground “for- M. Roberteon ,
to carry’ that 1impression. - During - the whole of tho triul I took
‘care to express:no . opmlon ‘whatever on the evidence given for 3
elther party. _But it may be . that the warning I gave-to- the :

Srd deferidant’s Counsél at- the earliest stage of the trial that he‘
should ‘have got & dlstmct 1ssue raised on the question of delay
“Ted Mr; Robertson to ta,ke a sanguine ‘view of "his client’s case,
-That, however, is. not. & sufficient ground for a review, Bub as.
“Mr, Robertson had “not nrorued the question of law as- to delay;
w1th thoroucrhness and as on further consideration it ‘seemed to
- me that the v1ew I had taken on that ques{non in my judg-
‘ment.was open 1 to; doubt, I decided to grant the review applied

“for —all the more 50" because I had decided the case against the'
plamtlﬁ on the additional g,round of: hardshxp, whlch had nobﬁ
been raised.clearly by the ‘pleadings, - - .

" Under these cucumstunces, I have allowed both pzn tms to glve' g
fresh evidence. ~ Mr: Robertson- has now no reason’ to complmnqﬁ
excepb that I d1d not allow him £0 re-examing the plamtlﬁ’s grand-
 son;, who. had* already been examined ‘at the previous hearing. .
‘The- reasons for not allowing - that have- been recorded by me .
“separately. A

i The: fresh ev1dence adduced by the plmntlﬁ' has. nob subetan- ‘
tmlly altered ‘the conclusion I arrived at in my previous judg~
- ment upon ‘the facts: of “the case except on the. questlon of -
hardshlp T still ‘think and ﬁnd that the plmntlff was aware of

Call'the- pvoceedmas taken by the creditors of the deceased Bbra-
h1m Sumar. in Suit No 777 of 1901 ; that till March, 1908; when'
the deceaseds son,’ the 1sh defendant in this suit, came out of

© gaol; ‘thé plamtlff had ‘good excuse for not filing his suif for specific -
performa.nce that: from March; 1903, to the 30th of November,

1903, on’ Whlch date- thls suit was ﬁled he delayed because the
Ist defendanb had pronnsed to obtmn lettere of administration and :
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: convey the property ; that ab the' auctuon-sa]e held on the lsb of

-December, 1908, the plammﬁ was a bidder hlmself thr outrh one of

his own sons ; but that at the same time to the inténding blddersf
“the plaintiff gave notice’ of his aareement with Ebrahim Sumar;
_The ‘evidence given before me now, that the plamtlff’s son
»fCurrlmbhoy Peer Mahained bid for some one else and not for the -

plamtlff is, in’ my opinion, unsatlsfactory Curnmbhoy and his

“father, the’ pIalntlﬁ' lived in the same house, and it. is hardly .

proba.ble that the former did not know that his father had agreed .

"to purchase- the ground in dispute and that the “said ground‘"‘
~formed part of the property put up to auction, Joosub Haji
<“:Sher1f states that the plaintiff’s son, Currxmbhoy Peer Maha-
‘med, bid tor h1m though he had prevmusly ‘bid - for’ ‘himself.
-Cmnmbhoy, on the other hand, states that’ Joosub ‘did " not.bid
“ab all but that he bid for Joosub. I still hold, as I heldi in my"
. previous Judoment that Currimbhoy bid for the plamtlﬂ' .
v~ Upon, these -facts the questlon of law ig, Whether the’ plam’mﬁ’ ‘
“has lost his nght to specific performance by reason of his: delay.

in brm:_:;mg this suit. - In my previous judgment I held that the

. plaintiff had been guﬂty of “ delay amountmg to. laches g But‘:

1 did not sufficiently: appreciate the legal méaning of the term'f

."laches which is defined by Lord Ellenborough C.J ,\m Seba_q

{"-Taches -in the sonse of negligence on the plamtxﬁ"s part” to dof

"'that which the statutory law obhrred him to do, bemu then, out of

the case, the question is, ‘whether thero ‘is any.. other aspect of

E laches sufﬁcxent to. depnve the plmntlﬁ of ' hlS rwht j'to spec1ﬁc'

- (1)(1816)4M.&S.462 <°> (]S"5)4B&Catp2

V.  Abithol® as “a neglect to do something which by ld,VV a man’
-is ‘obliged to do ” —a definition approved by ‘Abbot, C:-J.,: by “in
“ Turner v. Hagden®, Having regard to this deﬁmtlon, the hw
of hmltatlon compelled the plaintiff to bring his suit w1th1n three
years: from “the date fixed for the performance, or, if'no: such
‘date is fixed, when the. plaintiff has notice . that performance is
”refused " (See Art. 113 Sch, IT of the antatlon Acb) That'
- was the onIy obligation ‘cast upon the plaintiff by law; ‘and
_ there is no dispute that there has been no negligence on the-part’
“of the plaintiff to brmg his suit within the prescribed period-of’
’ :llmltatlon. :
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perform:mce. Mr Robertson Trelies irr eupport of }ns case on’
Penny v.:AZlen‘U and Z)u/ce of Leeds v. Karl Am/wrst(z) whereas
1\/Ir Setalvad, in reply, Gites Clarke v, Hart®, - 0o 0

’l‘he law as:to when'and under-what . circumstances. de]av isa
bar “to. a legal -remedy . is \ery clearly laid down in Lmdsay
Petroleum Company *v.- Hurd ®) where the J udlclal Committee of '
the Pr1vy Council say (per Sir Barnes Peacock) -~

e Now the doctrme of laches in Couirts of Equlty is nof: an arb1txary ora tech--

“hical doctrme “Where it would be practically unjust to give a remedy, either
because the’ party has, by his conduet, done that which might fairly be regarded -

‘g equivalent to a waiver of it, ‘or, where by his conduct and neglect he ha.s, :

-though perhaps not Walvma that remedy, yet put the other party in amtuatxon
"in which it would not be reasonable to place him if the remedy were after-
wards to be asserted in either of these cases, lapse of time and delay are most
_material." But in every case 'if an arfrument against relief, which otherw1se
"would be ]ust, is founded upon mere delay, that delay of course not amounting

toabar by any statuté of limitations, the validity’ of that defence must be
‘taied . upon: principles substmntlally equitable. Two’ clrcumstances,va,lways '

1mpo1 tant in such cases, are the length of the delay ana the nature of the acts

_done durmg the-interval, which might affect elther party, and cause a balance
‘of Justxce or m]ﬂstlce in takmO‘ the one course or 'the other, 50 fnr as re]ates to

the remedy

C1t1n0‘ w1th approval these dlcta of the Pr1vy Counml Lord
Penzance in I)’;langer v. New Sombrero Pkosp/zate Company(ﬁ) .

observes that delay- has two aspects-—lt may lead to a change ‘in .
the thmo' sold . or. it may imply acquiescence so “as to bar. a

plamtlﬁs rmht—and it 1s e5°enu1a1 “to keep the%e two aspects .

. of 1t separate and dlstmct when the consequences of de]ay come
to be con51dered in ‘connection with the c1rcumstances of an
mchvxdual case” - In_ Dalton v. Angusl‘” Lord Penzunce points .
' out bhat “j in'all the cases in which lapse of time is held to stand
~in the Way of the assertion of rights attaching to the ownershlp
of propelty, it is not the lapse of time itself which so operates

but the inferences- whlch are reasonably drawn from’ the: con- -

tmuous ex1stence oE a mven state of thmrrs durme' that perxod

xn(mM)zngf&G mgvu, *‘@>aw& 3Aw.0u.1ﬂ8
{mamnmmwmmpm.j' pp. 1230, 1231, :
@) (1858) 6, H. L, 633, at D 635, - " © (1881) 6 AmnCM.7m a;
8 (4) (1874) L.R. 5, P. C., 221, ab ; R ) 803.
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ot txme Thcse mferences are mlerences of acquxeacence or
‘consent,”- o N -

" We musb tesb t.hc tacts of th1s case by the hght of these
prmcxples Hence it .was that I raised ‘the issue at this frosh .

+ Arial, 'whether the plamtlﬁ’s delay is such as to show: that he has
lost his rmht by watver, abandonment, or eequicscence. Laches
'_‘musb amount-to.-one or other-of these to bar the plamtlﬁ"’s ught

- -The period of delay in this case runs from. the 29th. of J July,

\: 1901 to the 30th of Novgmber, 1903, The aareemenb to se]l was
~’executed by Sumar cn the 29th of Iune, 1901,. and oné month’
'_‘i..tlmc ‘was - fixed for- performance.. So the period of delay. began
one month after the date of the arrre ement, .., ‘the’ 29th of July;

1901 a,nd it termmated on the 30th of November, 1903 because

;tha,t was the’ date on which the present smb Was ﬁled The
zdelay, then, is of 28 months. ’

That ‘period, again, may be divided mto two heads——the lst

,endmd in March 1903, when the 1st defendant, ‘the -son and heir

of Ebrahim Sumar, came out of crao] and tho 2nd endmrr Wlth the

During the ﬁrsb of these penods, the plamtlﬁ' ha.d a8, I have
held, good reason for not bringing the suit; as the" lst defeudant

‘was-in" gaol He could have sued Ebrahim’s widow bub mere
.omission to sue unless she had refused - to _perform ‘the contracb
is_not sufficient to bar-the plaintiff’s right' unless he ‘had done
‘somethmrr durmo this interval by conduct or obhermse showmo'
that’ he intended to waive his right. - Moreover, by an “prder

of the’ Court in the creditor’s suif, the - heirs of - Eblahlm Sumat

‘had'been restrained from disposing of the property T6 38 true
that ‘the plamtﬂf knew of the ‘suit brought by the cxedxtora
‘and- of all the subsequent proceedings: taken in executmn of the
‘deéree in that suit, But it was a money-decres, He, must be
’presumed to have' known the law that at a sale by the .Court in
~execution of such ‘a decree “the Court " sells . and - the - Court

purcha,ser buys only. what the Judgment debtor ‘himself could

have: honestly sold. ~ It is also' true that - he dld not notliy his

clalm under §ection 287 of the Code ot Cull Pxocedure ‘but

‘there - was . no’ duty 1mp0sed upon . Inm by law to notlfy ife

Sectlon 287 1mposeda ‘duty upon’ the. Courb—not upon the:‘
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cannob be trea.bed as wawer, a&ando:zment or acqmescence, unlesq

that omission’ was. coupled with some act or conduct Jimplying one

01 other of these . There was no such ‘act or -conducton- the ~

plamtlff’s part on the -other ‘hand, we have_the fact clear]y‘.
esbabhshed by: the evidence that long before the date  of: the
proelamatlon of: swle ‘the’ plalntlff had.: mformed the Recelvex

appomted in the credltor s, suit, of his ameement ‘with Ebmhnn

“Sumar.. Up to March, 1903, therefore, the’ “plaintiff had dong’’
nothmcr to chargé him thh o waiver of his rmhb or. with ha.vmrrﬂ
placed the’ lst defondant in a situation in. whlch At was: ‘not .
reasonab!e to place Dhim. . The’ proceedings . taken in executlon»'
" were;- 5o far-as that defendant was, concerned; “takenin invitum
~'and he cannot, complam of any conduct on the plaintif’s part™
“which'. has been to- hlS pre_]udxce Nor can “the decree-holders
“who brouaht the propertv to-sale complain. They could only-
attach and, 0et the Court to sell<the right, title.and interest of .
“Ebrahim Sumar, as thése existed at the date of the- atbachment,
*But at that date the 1‘10ht title and interest of Ebra.hlm were’,
subJecb to the plmntlﬁ’s rmht under the ncrreemenb _now. 1n-»f‘,

questlon e

- So. much fox the perlod endmu w1th March, 1903 when the-‘?'
]st defendanb came out of gaol. _From that time to. the 30th- of .
November 1908 'is. a ‘period of 8 months ' What happened dunnn{;
* this period, according to my finding, " is this.. The plaintiff relied .
" updn: ‘the - lsb defendant’s promise tha,t he’ would take-out letters .
,.of admlmstratxon He, therefore, delayed suing. ~At-the sdme
tlme, seeing “that~ the. property in dlspute, a.long ‘with.. other .
property ot‘ Ebrahim Sumar, was about to be sold- by - the Court -

“in execution "of. the credxtor EY money—decree he wmted to ‘see’

"‘Whether ‘he - could - buy ‘at the - Court- sale the ~whole - “of- the
: .properﬁles, consmtmq of a chawl, a vacamt land and . the land in’

. dlspute which is 500. squme yards It was on that account that

" he bid: at the sale through his son. @ At the same time, before the
,"_’sale he gave notlce to.jutending bidders, and also to.the Sherlﬂ' ‘

f hlS arrreement Wlth Ebralnm ‘Sumar now in dispute, -

Does this conduct of the plzuntlﬁ' amount i in law either to wawer,

'AOI‘. a_bandon_ﬂgenl,. or ,acgz;zesog(zce_? I-do notb thlnk 1t does. , Had
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1004, the properby brouO'ht to .sale been only the one in dxspute, there
Pexr Mano- - might have. been some room’ for a,wument that' the- plamtlff by .
“‘M_E:l_) ,IL?] W{I' - bidding for it ‘at' the - Court-sale mtenaed to - Wmve “his right
%:I‘h‘a“é‘:ﬁr: "‘under the ‘agreement. But it was not, It Was bub LY small
R ‘portion. of what was. put up” to’ sale. by ‘the. /Court The taci;
" that the plamt:ﬁ' bld for “the whole, ‘at the same tlme gnmor
notice of his- r1<rht to the portion, is sufficient to newatxve the -
'mference ‘of waiver or abandoummt, or-acquiescence.. - To ralse the
- presumption of any of these, the evidence of conducb must be .
plam -and unambiguous, which here; upon the facts, 1b is not. -
It ‘Has.'never .been the 8rd defendant’s case, -and; there is-no:
. evidence, that he bid for the property and ultlmately purchased
= it, relying upon the fact that the plaintiff -by bidding for it
juthrouwh hlb -son:: wawefl or abandoned his right under the
o wreemenb or: that he acqmesccd in: the - ‘Court-sale: so “as - to
._encourage’ the 61(1 defendant in the belief that ‘no such’ awree--
rent ‘existed; or that, if it existed, the plaintiff Had'| given up all .
‘rights under it. .
i .. My prev fous ]udrrment also went tipon the ground that it Would“‘
". be hard on the 3rd defendant to be depmved of the property whlch
* he had: purchased after the purchase -money pmd by ‘him had *
“gone in satisfaction of Ebrahim Sumar’s ereditors:. The. quesblon
- of hardship had not been raised by the pleadmgs ab the previous
. trial but now both parties have adduced evidence, I find that -
“the. plamtlﬁ' agreed to purchase - the properby- in- dzspute at’
" Rs. 2-2-G. per: ‘'square yard, whereas the 8rd - defen(hnt has
v'purcha.sed it at Rs, 1-8-0 per square yard. See the evxdence of
}Mukund Sakharam Patkar, Engineer. -
on the’ question of hardship, all that appears upon the evxdenee g
s thab the. drd defendo,nt has built some pr1v1es, the cess’ pools :
‘-;of which are” situate on the ground -in" dispute. ; Whether the
pr ivies newly built are on that ground does not . appear clearly H
ijbut ‘even supposing they were, that is not thé kind of ha,tdshlp
:'contemplated by the Specific Relief Act. They were buxlt after
~the  present suit. had been brought and after-the Srd:defendant
;__had notice of the plamtlff’s claim. -
Deelale ‘the plaintiff is-entitled to have the contracb dated
’the 29th of August, 1901, executed by Ebrahlm Sumar, deceased
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7ment1oned m the plamt specxhca,lly performed by the Srd - ™ 1905,

' .,’defenda.nt ’ o 'szn MAxG. .

- . Direct: the Srd defendant to execute a conveyance to.the = MED Dewsr °

; plmntn‘f in, terms ‘of the said. contract w1th1n 8 “months from Mk;c;mnn L

 this date and to deliver possession'to the plaintiff of the property . (HERAmL

. “forming the subJect-matter of.- the contract on” recelvmor the '

- amount of the purchase-money payable thereunder,: - @ " 7

- Plaintiff to have the. costs of hearing of this: ‘suit both, before

and after the review, from the: 3rd defendant except the costs

" of the review which shall fall on the plaintiff, - The costs - whlch

" the 3rd defendant is hereby\ adjudged to be liable to pay shall

"be the ordmary costs payable by a pa.rty added after the ﬁhng

_of the suit™ - . 7 -
L1berty to apply : ' -
Attorneys for the plamtlﬁ'-—Mesars. Malm, Hzmlal amZ Mody.
Attorneys for the defendants——ﬂ[essrs. Tyalys, Dayal»/mz aml

’ G’ompany.

Y . coe

'-7 -oR'Ic:["mL OIVIL;

quorc /S’w Lawrence Tenkins, K.O.T. E Olan Justzce, and )

Mr, Justice Batchelor. ’ o N
VAGHOJI KUVERJI (Dmnmm), Ammms,v CAMAJI BOMANJI 1904
) (PLAINTIFFS), REsPONDENrs*‘ . o o . Octoler 37

. .’1

Letters Patent clause 12—»5'mt for lanal—-Jumsdwtwn-—Leava qf'C’ourt—-Oause o
of actzon—-thle—Ajapeal Jrom order dwc/mrgmg summons, -

The plamtlffs asked for a declaration tha,t they were ent1tled to excluswe I
possession and' enjoyment of a fulao s1tuated outside the jurisdiction of the
.~Court and’ that the defendants had no rxght in or to the same. ~* They also -
: sought an mJunctlon to give effect to that declaration and flll ther pmyed that
: 1t might be declared tha.t they were the exclusive owners of the falao.

Held, that the suit was a suit for land and that under the ‘cireumstances the

Court had no jurisdiction to entertain-it. . . ,

Held, also, that.an appeal Lies from an order dismlssmu ad udges summOns_ ;
.to show cause why leave granted under clause 12 of the Letters Patent should

*'nob be rescinded and the plamt taken ofE the file. I Y E
PEPEED Appeal No. 1350, smt 716 of 1903, -

- 31.781-:—1
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